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PKEFACE    TO   VOLUME  XV. 

In  this  volume  we  liave  from  Merivale's  reports  Bootle 
V.  Blundell  (p.  93),  a  leading  case  on  administration,  and 
the  cases  grouped  under  Devayne%  v.  Noble  (p.  151), 
which  are  no  less  classical  in  their  special  department. 
Allen  V.  Anthony  (p.  113),  warns  purchasers  that  our 
whole  system  of  tenure  and  title  is  founded  on  pos- 
session, and  a  purchaser  omits  at  his  peril  to  satisfy 
himseK  that  possession  and  title  wholly  agree.  In 
the  King's  Bench  Foster  v.  Stewart  (p.  459)  illustrates 
the  doctrine  of  "waiver  of  tort,"  a  subtilty  of  the  law 
nowadays  mostly  dormant;  but  an  unwary  practitioner 
may  any  day  find  to  his  cost  that  it  is  not  quite  dead. 
Chamberlain  v.  Williamson  (p.  295),  establishes  the  peculiar 
and  quasi-tortious  character  of  the  action  for  breach  of 
promise  of  marriage. 

At  p.  415  we  read  how  "De  Berenger  and  seven 
others  "  were  indicted  for  a  conspiracy  to  raise  the  price 


vi.   :  PREFACE  TO  VOLUME  XV. 

oi  stock.  VPTio  the^'seven  others  were  is  not  material  for 
the  law  reporter's  purposes ;  but  history  records  that  one 
oinhemwas  Cochrane,  afterwards  Lord  Dundonald,  the 
hero  of  the  Chilian  war  of  independence.  There  seems 
to  be  no  doubt  that  his  conviction  was  unjust.  He  was 
afterwards  pardoned  and  restored  to  his  rank  in  the 
Navy.  His  biographer  in  the  Dictionary  of  National 
Biography  complains  that  the  conviction  was  not  an- 
nulled, but  omits  to  suggest  by  what  process  short  of 
an  Act  of  Parliament  this  could  have  been  done. 

A  few  cases  of  earlier  date  than  the  bulk  of  the  volume 
are  reproduced  at  the  end  in  deference  to  recent  judicial 
citations. 
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NOTE. 

The  first  and  last  pages  of  the  original  report^  according  to  the 
paging  by  which  the  original  reports  are  visually  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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IN   THE    HOUSE    OF   LORDS. 


Sgotlanb. — ^Appeal  from  the  Court  op  Session  (2nd  Div.). 

PARKER  AND  Others  v.   POTTS  and  Others.  isis. 

(3  Dow,  App.  Gas.  23—32.)  Feh^S. 

When  a  ship,  soon  after  her  sailing  on  a  voyage  insured,  is  found  to    Eldok,  L.C. 
be  unfit  for  sea,  the  question  whether  or  not  she  was  seaworthy  at  the         [  28  ] 
commencement  of  the  risk,  or  the  voyage  (when  not  otherwise  ascer- 
tained), must  be  decided  by  rational  inierence  from  the  circumstances. 

A  ship  is  primd/euiie  to  be  deemed  seaworthy.    But  if  it  is  found  soon 
after  her  sailing  that  she  is  not  so  sound,  without  adequate  cause  by 
stress  of  weather,  or  otherwise,  to  ^account  for  it,  the  rational  inference         [  *24  ] 
is  that,  notwithstanding  appearances,  she  was  not  seaworthy. 

If  a  ship  is  seaworthy  at  the  time  of  her  sailing,  however  soon  after 
she  may  become  otherwise,  the  warranty  is  complied  with.  WaUon  v. 
Clark,  14  B.  R.  73  (1  Dow.  App.  Gas.  336)  followed. 

Insurance,  valued  policy,  on  freight  of  ship  La  Gloire,  French- 
built,  sharp  and  deep  between  decks,  standing  A 1  in  Lloyd's 
Book, "  beginning  the  adventure  at  Honduras,  until  the  said  ship 
with  her  goods  and  merchandises  should  be  arrived  in  London." 
The  vessel  had  sailed  in  ballast  from  Bristol  to  Honduras, 
where  she  remained  about  five  months,  taking  in  a  cargo  of 
mahogany  and  logwood,  during  which  period  she  two  or  three 
times  grounded,  but  was  got  off  without  any  material  apparent 
damage.  She  sailed  from  Honduras  on  19th  October,  1804, 
and  the  next  day  was  found  to  be  leaky,  the  leak  increasing 
till  on  the  27th  she  was  making  9^  feet  water  per  hour.  On 
the  SOth  some  of  the  crew  remonstrated,  and  on  the  81st  the 
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Pabkeb      master  bore  away  in  distress  for  Montego  Bay,  Jamaica.    From 

PoTTB.  thence,  on  the  7th  November,  he  wrote  to  the  owners,  stating, 
"  The  night  after  we  left  the  quay,  we  fell  in  with  a  gale  from 
the  north-west,  which  strained  the  ship  so  much  that  she  made 
10^  inches  water  in  the  hour,  but  which  I  considered  to  be 
occasioned  by  the  ship  plunging  in  a  head  sea,  and  was  in 
hopes  that,  as  the  gale  subsided,  the  leak  would  take  up,  but 
was    unfortunately  deceived.      However  I  still  persevered  in 

[  ♦25  ]  keeping  the  sea,  but  another  *gale  coming  on,  on  the  27th  the 
vessel  strained  to  that  degree  that  I  was  dubious  of  being  able 
to  keep  her  afloat."  On  the  3rd  of  December,  he  again  wrote, 
stating  that  he  had  discharged  his  cargo,  and  was  preparing 
for  a  survey.  "  In  closely  examining  the  ship  I  find  her  in  a 
very  bad  state ;  several  of  her  beams  are  gone  in  two  or  three 
places;  her  fore  and  aft  ceilings  are  mostly  sprung;  and  the 
beams  in  general  sunk  four  or  five  inches.  She  continues  to 
make  18  inches  of  water  an  hour  from  a  leak  not  yet  discovered, 
and  her  copper  has  suffered  considerably  from  the  ship's 
working.  I  shall  not  attempt  to  anticipate  the  opinion  of  the 
gentlemen  that  may  form  the  survey,  but  shall  take  special 
care  that  they  are  of  the  greatest  respectability  that  can  be 
procured."  The  ship  was  accordingly  surveyed,  and  the 
surveyors  reported,  "we  find  her  to  be  copper- sheathed  and 
iron  fastened ;  that  those  fastenings  are  decayed ;  that  three 
of  her  beams  are  broken,  the  main  beam  in  three  places ;  that 
she  is  making  at  the  rate  of  18  inches  of  water  per  hour, 
which  we  consider  does  not  proceed  from  a  single  leak,  but 
from  the  loose  state  of  the  ship  throughout ;  she  has  evidently 
spread;  and  that  she  has  not  to  support  her  lower  deck  any 
knees,  either  fore  or  aft  or  otherwise ;  and  we  are  of  opinion 
that  her  upper  works  have  alone  kept  her  together.  We  are 
therefore  unanimously  of  opinion  that  the  said  ship  is  unfit 
for  sea."  The  ship-master  and  agent,  without  any  farther 
proceeding,  then  sold  the  vessel  for  642{.  as  a  wreck ;  and  the 

[  ^26  ]  purchaser,  having  repaired  her,  upon  another  survey  *procured 
a  more  favourable  report,  "that  the  ship  was  perfectly  tight 
and  secure,  and  capable  of  carrying  a  cargo  of  West  India 
produce  to  any  port  of    Europe."      A    cargo    of    sugar  was 
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accordingly  put  on  board,  and  the  vessel  having  put  to  sea  it  Pa.rkbb 
was  found,  on  the  same  day  on  which  she  sailed,  that  there  potts. 
were  three  feet  water  in  the  hold,  and  the  next  day  the  leak 
increasing  to  four  feet,  the  crew  made  for  St.  Lucia,  the  nearest 
harbour,  where  the  vessel  was  hove  down,  and  surveyed  two 
or  three  times,  and  finally  condemned  as  unfit  for  sea.  In  the 
report  on  the  last  survey  it  was  said,  "  we  are  of  opinion  that 
the  defective  and  injured  condition  of  the  ship  has  been  occa- 
sioned by  a  great  strain  of  heaving  down,  and  not  in  any 
degree  of  decay  or  rottenness  of  her  materials."  An  action 
was  raised  in  the  Admiralty  C!ourt  against  the  underwriters, 
who  refused  payment,  and  defended  on  the  plea  that  the  ship 
was  not  seaworthy  when  she  sailed  from  Honduras.  The 
Judge  Admiral  repelled  the  defences  on  the  ground  of  the 
decisions  of  the  Court  of  Session  in  the  cases  of  the  Midsummer 
Blossom  \  £^d  Flora;  and  upon  suspension  the  Lord  Ordinary 
and  G.  of  S.  also  gave  judgment  against  the  underwriters, 
who  thereupop  appealed  to  the  House  of  Lords.  The  cases  of 
Munro  v.  Vandam.X  Horncastle  v.  SuaH,  7  East,  400, §  and 
Concordia  of  Greenock,  Dom.  Proc.  1809,  were  cited  below. 


[After  argument :  ] 

Eldon,  L.  C.  : 

This  was  one  of  those  cases  which  were  always  very  distressing 
to  the  mind  of  the  Judge  here,  as,  in  his  view  of  it,  it  was 
merely  a  question  of  fact,  was  the  ship  seaworthy  or  not  ?  He 
repeated  the  doctrine  supposed  to  have  been  laid  down  in  the 
case  of  the  Midsummer  Blossom,  j[  that  if  a  ship  was  seaworthy 
at  the  time  of  her  sailing,  it  mattered  not  how  soon  after 
she  became  otherwise.  With  respect  to  the  French  naval 
architecture,  he  could  not  admit  that  as  an  answer  to  the 
English  doctrine  of  seaworthiness.  The  ship  sailed  from  Bristol, 
he  believed  in  ballast,  and  it  did  not  appear  in  what  condition 
she  was  afterwards  till  her  arrival  at  Honduras.  While  she 
lay  at  Honduras  the  appellants  subscribed  a  policy  of  insurance 
upon   her  freight,   to  the  amount   of   1,000/.  "  beginning  the 

t  Watson  V.  Clark,  14  R.  R.  73  (1  J  Park,  In-.  Sth  ed.  p.  469. 

Dow,  ai4).  §  8  K.  E.  649. 

B  2 


[30] 


1815.    H.  L.    8  DOW,  80—32.  [b.b. 

Pabkeb      adventure  at  Honduras,  until  the  said  ship  with  her  goods  and 

Potts.  merchandises  should  be  arrived  in  London,"  which  was  repre- 
sented as  an  insurance  at  and  from  Honduras,  until  her  arrival 
at  London.  It  appeared  that  there  had  been  some  di£ference 
below,  as  to  when  the  risk  commenced  in  an  insurance  on  the 
freight ;  but  he  only  noticed  that  for  the  purpose  of  saying  that 
he  did  not  enter  into  it  at  all.  Supposing,  for  the  sake  of  the 
argument,  that  the  risk  commenced  the  moment  any  part  of 

r  *3i  ]  the  cargo  was  put  on  board,  *without  admitting  that  or  denying 
it,  was  the  ship  seaworthy  upon  the  state  of  the  case  so  put  ? 
Whether  she  was  or  was  not  must  in  this  case  be  deduced  by 
rational  inference  from  the  circumstances.  As  to  the  condition 
of  the  ship  while  at  Honduras  they  only  knew  that  she  wanted 
knees  and  that  from  her  construction  it  was  necessary  to 
stow  a  considerable  part  of  the  cargo  between  decks,  and  that 
she  began  to  make  water  at  the  rate  of  2^  inches  in  the  hour. 
He  admitted  the  doctrine,  in  the  case  of  the  Midsummer  Blossom , 
that  primd  facie  a  ship  was  to  be  deemed  seaworthy,  but  if 
without  adequate  cause  by  stress  of  weather,  or  otherwise 
intervening  it  was  found  that  she  was  not  so  sound,  then  the 
rational  inference  was  that,  notwithstanding  the  appearance, 
she  had  not  been  seaworthy.  Then  while  at  Honduras  she 
made  no  more  than  2^  inches  water  in  the  hour,  which  might 
proceed  from  causes  not  sufficient  to  frighten  a  landsman  if 
they  were  explained  to  him.  But  having  sailed  on  the  19th, 
she  on  the  21st  began  to  make  nearly  eleven  inches  water  in 
the  hour,  and  at  an  early  period  8^  feet.  The  master  then 
made  for  Montego  Bay  in  distress,  and  very  honestly  represented 
the  condition  of  the  vessel,  stating  that  he  was  preparing  for  a 
survey,  and  that  he  would  take  care  that  the  surveyors  should 
be  persons  of  the  first  respectability  that  could  be  procured, 
and  a  survey  so  made  he  considered  as  evidence  preferable  to 
that  of  the  subsequent  surveys.  Now  what  was  the  report 
upon  that  survey?  ''that  the  vessel  was  iron-fastened,  and 
that  these  fastenings  were  decayed,*'  to  the  full  as  respectable 

[  ^32  ]  evidence  with  respect  to  the  fastenings  *aB  that  of  the  subsequent 
surveys,  ''  that  three  of  the  beams  were  broken,  the  main  beam 
in  three  places ;  that  she  was  making  at  the  rate  of  eighteen 
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inches  of  water  per  hour,  which  they  considered  as  not  pro- 
ceeding from  a  single  leak,  but  from  the  loose  state  of  the  ship 
throughout ;  that  she  had  evidently  spread ;  that  she  had  not 
to  support  her  lower  deck  any  knees,  either  fore  or  aft,  or 
otherwise ;  and  they  were  of  opinion  that  her  upper  works  had 
alone  kept  her  together."  Now  as  to  the  question  whether 
knees  were  necessary,  it  was  at  any  rate  proper  to  consider 
whether  the  cargo  was  of  a  description  which  peculiarly  required 
knees.  But  they  need  not  puzzle  themselves  about  that,  as 
they  had  only  to  consider  whether  they  could  account  for  the 
loose  state  of  the  ship  without  connecting  with  it  the  want 
of  knees,  as  one  of  the  causes,  and  whether  after  she  left 
Honduras  any  thing  happened  which  could  account  for  the 
Btate  in  which  she  was  afterwards  found  to  be,  if  she  had 
been  in  sense  of  law  seaworthy  even  when  at  Honduras  Bay. 
Without  going  farther  into  the  evidence  unless  any  noble  Lord 
differed  from  him,  the  conclusion  he  came  to  was  that  she  was 
not  seaworthy.  The  first  report  was  an  answer  to  the  question 
whether  the  vessel  was  seaworthy  when  at  Honduras.  The  only 
question  is  whether  this  ship  was  seaworthy,  and  I  think  not. 

Judgment  of  the  Court  below  reversed. 


Pabkkb 

V, 

Potts. 


Ibbland. — Appeal  from  the  Court  op  Exchequer. 
HAMILTON  AND  Others  v.   GRANT  and  Others.         1815. 

March  17,  20, 
(3  Dow,  App.  Cas.  33—57.)  22. 

Want    of   mutuality,  Inequality,  Misapprehension    and   Delay  as   hldqu  lc. 
defences  to  a  suit  for  specific  performance  of  an  agreement.  1^^ 

John  Lord  Bellew  was  in  1751,  under  a  private  Irish  Act 
of  Parliament,  seized  for  life  of  certain  estates  in  the  counties 
of  Loath,  Meath,  and  Kildare,  with  remainder,  in  case  he  died 
without  male  issue,  to  his  sister  Dorothea  and  the  heirs  of  her 
body.  Lord  Bellew  appeared  to  have  a  power  of  jointuring 
a  wife  in  all,  or  any  part,  of  the  estates.  Dorothea  was  in  1751 
married  to  a  Mr.  David  Dickson,  afterwards  Sir  David  Dickson. 
She  had  been  previously  married  to  Gustavus  Hamilton,  after- 
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Hamilton  wards  Lord  Boyne,  and  had  issue  by  him  Frederick  Hamilton, 
Gbakt.  afterwards  Lord  Viscomit  Boyne,  who  would  be  entitled  to  the 
estates  under  the  above  limitation,  as  heir  of  the  body  of 
Dorothea,  in  case  no  act  were  done  to  disappoint  his  succession. 
Lord  Boyne  the  son,  and  Dickson  his  [stepfather],!  by  deed 
dated  September  27,  1751,  entered  into  the  following  agree- 
ment, reciting  that  "the  reversion  and  inheritance  of  several 

'[♦34  ]  estates  in  the  several  *counties  of  Kildare,  Meath,  and  Louth, 
then  in  the  seisin  and  possession  of  the  said  John  Lord  Baron 
Bellew,  would,  on  the  death  of  the  said  Lord  Bellew  and  the 
Honourable  Dorothea  Dickson,  mother  of  the  said  Lord  Viscount 
Boyne,  descend  and  come  to  the  said  Lord  Viscount  Boyne,  in 
case  the  said  David  Dickson  did  not  and  would  not  join  the 
said  Dorothea  his  wife,  and  the  said  John  Lord  Bellew,  in 
levying  fines  and  suffering  recoveries  of  the  several  lands  and 
premises  of  which  the  said  John  Lord  Bellew  was  so  seized  and 
possessed ;  and  that  the  said  Lord  Viscount  Boyne  had  proposed, 
that,  in  consideration  of  the  said  David  Dickson's  not  joining 
with  the  said  Dorothea  his  wife,  and  the  said  Lord  Bellew, 
in  levying  any  fine  or  fines,  or  suffering  any  recovery  or 
recoveries  of  all,  or  any  part,  of  the  lands,  tenements,  or 
hereditaments,  in  the  said  several  counties,  whereof  the  said 
John  Lord  Bellew  was  then  seized  and  possessed,  he  the  said 
Lord  Viscount  Boyne,  his  heirs  and  assigns,  should  and  would 
immediately  after  he  or  they  should  become  seized  and  possessed 
of  all,  or  any  part,  of  the  said  several  lands  and  premises,  by 
good  and  sufficient  deeds  and  conveyances  in  the  law,  grant 
and  convey  unto  the  said  David  Dickson,  his  heirs  and  assigns 
for  ever,  the  fee-simple  and  inheritance  of  such  part  and  parcels 
of  the  said  lands  and  premises,  whereof  the  said  Lord  Viscount 
Boyne  should  be  so  seized  and  possessed,  as  the  said  David 
Dickson,  his  heirs  or  assigns,  should  choose,  to  the  clear  yearly 
value   and  amount  of  200i.   sterling;    and  also   one    annuity 

[  *So  ]  *or  yearly  rent-charge  of  2001,  sterling,  to  be  yearly  issuing 
and  payable  to  the  said  David  Dickson  and  his  assigns,  during 
his  natural  life,  out  of  all  and  singular  the  said  estates,  lands, 

t  Here    and    elsewhere    in-  the      rately  described  as  father-in-law  of 
original  report  Dickson  is  inaccu-      Lord  Boyne. — 0.  A.  S. 
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and  premises,  whereof  the  said  Lord  Viscount  Boyne  should  Hilviltox 
become  seized  and  possessed  as  aforesaid ;  and  further  reciting,  gbastt. 
that  the  said  David  Dickson  had  agreed  to  the  said  proposal, 
and  in  pursuance  of  such  agreement  the  said  David  Dickson 
did  enter  into  and  perfect,  unto  the  said  Lord  Viscount  Boyne, 
one  bond  or  obligation,  bearing  equal  date  therewith,  of  the 
penalty  of  10,0002.  sterling,  conditioned  that  he,  the  said 
David  Dickson,  would  not  join  with  any  person  or  persons  in 
levying  or  suffering  any  fine  or  fines,  recovery  or  recoveries, 
of  the  said  premises,  or  any  part  thereof,  without  the  consent 
of  the  said  Lord  Viscount  Boyne  first  had  and  obtained  in 
-writing.  It  was  by  the  said  indenture  witnessed,  that,  in 
pursuance  of  the  aforesaid  proposal  and  agreement,  and  in 
consideration  of  the  said  David  Dickson's  not  joining  with  any 
person  or  persons  in  levying  or  suffering  any  fine  or  fines, 
recovery  or  recoveries,  of  the  said  estates  and  premises,  or 
any  part  thereof,  and  of  the  said  David  Dickson's  having 
entered  into  the  said  recited  bond  for  that  purpose,  and  also 
in  consideration  of  five  shillings,  he,  the  said  Lord  Viscount 
Boyne,  did  thereby,  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  covenant,  promise,  and  agree  to,  and  with 
the  said  David  Dickson,  his  heirs  and  assigns,  that  he,  the 
said  Lord  Viscount  Boyne,  his  heirs  or  assigns,  should  and 
would,  *immediately  after  he  or  they  should  become  seized  or  I  *36  ] 
possessed  of  the  said  estates,  lands,  tenements,  hereditaments, 
and  premises,  whereof  the  said  John  Lord  Bellew  was  then 
seized,  in  the  several  counties  of  Eildare,  Meath,  an^  Louth, 
or  in  either  or  any  of  them,  by  good  and  sufficient  deed  or 
deeds,  conveyance  or  conveyances,  or  any  reasonable  assurance 
whatsoever,  such  as  the  counsel  learned  in  the  law  of  the  said 
Sir  David  Dickson,  his  heirs  and  assigns,  should  advise  and 
require,  grant,  convey,  release  and  confirm  unto  the  said  David 
Dickson,  his  heirs  and  assigns,  for  ever,  the  fee  simple  and 
inheritance  of  such  part  of  the  said  lands,  tenements,  and 
hereditaments,  situate  in  the  said  counties  of  Eildare,  Meath, 
and  Louth,  or  either  or  any  of  them,  as  the  said  David  Dickson, 
his  heirs  or  assigns,  should  think  proper  to  choose,  of  the  clear 
yearly  value  and  amount  of  2001.  sterling ;  and  also  one  annuity 
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Hamilton  or  yearly  rent-charge  of  200Z.  sterling,  to  be  issuing  and  payable 
Gbant.  to  the  said  David  Dickson  and  his  assigns  for  and  daring  the 
term  of  his  natural  life,  to  be  yearly  issuing  and  payable  out 
of  all  and  singular  the  said  lands  and  premises  whereof  the 
said  Lord  Viscount  Boyne  should  become  seized  and  possessed 
by  virtue  of  the  said  settlement,  Act,  or  Acts  of  Parliament,  or 
either  ol  them;  and  in  the  said  deed  there  is  contained  a 
covenant  on  the  part  of  the  said  Lord  Boyne  for  further 
assurance ;  and  also  a  covenant  on  the  part  of  the  said  Dickson, 
whereby  he  the  said  David  Dickson,  for  the  considerations  afore- 
[  'S?  ]  said,  did  thereby  covenant,  promise,  and  agree  *to  and  with 
the  said  Lord  Viscount  Boyne,  his  heirs  and  assigns,  that  he 
the  said  David  Dickson  would  not  join  with  any  person  or 
persons  whatsoever  in  levying  or  suffering  any  fine  or  finesr 
recovery  or  recoveries,  of  all  or  any  part  of  the  said  lands » 
tenements,  hereditaments,  and  premises,  situate  in  the  said 
several  counties  of  Kildare,  Meath,  and  Louth,  or  either  or 
any  of  them,  or  do,  commit,  or  suffer  any  act,  matter,  or 
thing  to  prejudice,  defeat,  or  bar  the  said  Lord  Viscount 
Boyne's  title  or  interest  of,  in,  or  to,  the  said  lands  and 
premises,  or  any  part  thereof,  without  the  consent  and  appro- 
bation of  the  said  Frederick  Lord  Viscount  Boyne  first  had  and 
obtained  in  writing ;  and  for  the  true  performance  of  the  said 
deed,  the  said  parties  did  thereby  bind  themselves,  their  several 
and  respective  heirs,  executors,  and  administrators,  each  to  the 
other  of  them,  his  executors  and  administrators,  in  the  penal 
sum  of  10,000Z.  sterling." 

Dorothea  Dickson  died  in  1759,  Sir  D.  Dickson  in  1765 
without  issue,  leaving  his  elder  brother's  three  daughters  hia 
co-heiresses  at  law.  Lord  Bellew  died  in  1770,  and  Lord  Boyne 
came  into  possession  of  the  estates,  of  which  he,  by  means  of 
«  fines  and  recoveries,  acquired  the  fee  simple.  In  the  deed 
leading  the  uses  of  these  fines  and  recoveries,  it  was  declared 
that  such  fines  or  recoveries  should  not  be  construed  so  as  te 
confirm  any  agreement  made  by  him  antecedent  to  the  death 
of  Lord  Bellew.  Lord  Boyne  died  in  1772,  without  legitimate 
issue,  having  previously  made  a  will  by  which  he  devised  the 
[  *38  ]       estates  to  trustees,  in  trust  for  payment  *of  his  debts,  &c.,  and 
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sabject  thereto,  to  the  use  of  his  three  natural  sons,  Frederick,    Hamilton 
GustavuB,  and  Joseph  (Joseph  died  without  issue)  Hamilton,  for      grant. 
life,  remainder  to  their  issue  in  tail  male,  in  distinct  parts,  the 
Loath  and  Kildare  estates  to  one,  the  Meath  estates  to  the 
others,  with  cross  remainders  among  themselves. 

The  Misses  Dickson  in  1780  filed  a  bill  in  the  Court  of 
Exchequer,  for  specific  performance  against  F.  and  G.  Hamilton, 
and  others,  to  which  answers  were  put  in,  and  the  cause  was 
allowed  to  sleep  for  several  years.  One  of  the  sisters  having  died, 
the  other  two  in  1794  assigned  their  interest  in  the  agreement  to 
their  relation  Captain  Allan  Grant,  and  another  of  the  sisters 
having  afterwards  died,  a  bill,  in  the  nature  of  an  amended  bill 
and  bill  of  revivor,  was  filed  in  1796  in  the  name  of  Helen 
Dickson,  supposed  to  be  then  living,  without  saying  any  thing  as 
to  the  assignment.  But  it  was  discovered  that  she  too  was 
dead  at  the  time  of  filing  the  bill ;  and  Allan  Grant  in  1800  filed 
a  bill,  in  the  nature  of  an  amended  bill  and  bill  of  revivor,  in 
his  own  name,  stating  the  assignment,  and  that  the  bill  of 
1796  was  filed  in  ignorance  of  the  fact  of  Helen  Dickson's  death, 
and  that  he  was  heir  at  law  of  the  Misses  Dickson,  as  well  as 
their  relation  by  blood,  and  assignee,  and  disclaiming  the  bill  of 
1796,  and  praying  that  the  orignal  suit  might  be  revived,  &c.  The 
fact  of  his  being  heir  at  law  was  put  in  issue,  but  no  evidence 
of  it  was  produced.  The  appellant  Frederick  Hamilton,  son  of 
Frederick  Hamilton  the  elder,  in  1801  answersd  this  bill  by  his 
father  and  guardian.  In  1804  the  *father  died,  but  his  personal  [  *39  ] 
representative  was  not  brought  before  the  Court.  Allan  Grant 
also  died,  and  the  suit  was  revived  by  Charles  Grant,  his  heir  at 
law,  and  his  executors,  the  respondents.  There  was  some 
evidence  in  this  cause  that  Lord  Boyne  was  a  weak  and 
dissipated  man,  but  owing  to  the  length  of  time  that  had 
elapsed,  this  evidence  did  not  go  so  far  back  as  1751  when 
the  agreement  was  entered  into;  though  in  a  former  cause, 
Hamilton  v.  Page,  Dom.  Proc.  1809,  the  fact  of  his  being  so 
in  1751  was  proved.  In  1808  the  Court  decreed  "that  the 
respondent  Charles  Grant  was  entitled  to  a  specific  execution 
of  the  covenant  contained  in  the  deed  of  September  27,  1751, 
by  a  conveyance  of  so  much  of  the  said  estates,  comprised  or 
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Hamilton  mentioned  in  the  said  deed,  as  were  then,  viz.  on  February  23, 
Gbant.  1808,  of  the  clear  yearly  value  of  200Z.  over  and  above  all  out- 
goings and  reprisals ;  and  that  a  commission  of  perambulation 
should  issue  to  certain  commissioners,  to  be  appointed  for  that 
purpose,  to  set  out  so  much  of  the  said  lands  and  premises,  at 
the  election  of  the  said  Charles  Grant,  as  were  then  of  the  clear 
yearly  value  of  200{.  sterling;  and  the  respondents,  Thomas 
Cockbum,  Alexander  Cockburn,  and  George  Mowbray,  were 
decreed  entitled  to  an  account  of  what  was  due  on  the  foot  of 
said  2002.  a  year  from  the  26th  day  of  October,  1796,  the  time 
of  filing  the  amended  bill  by  the  said  Allan  Grant,  down  to 
the  time  of  his  death ;  and  the  respondent  Charles  Grant  was 
decreed  entitled  to  an  account  of  the  said  200Z.  a  year,  from  the 
[  '^0  ]  death  of  the  *said  Allan  Grant,  to  the  time  of  signing  the  officer's 
report."    From  this  decree  F.  and  G.  Hamilton  appealed. 

liomiUy  and  PhUlimore  for  the  appellants.     *    *     * 
[  41  ]  Piggot  and  Hart  for  the  respondents.     *    *    * 

[The    arguments    of    counsel   sufficiently  appear  from    the 
following  judgments :  ] 

Lord  Bedesdale  : 

The  question  was  whether  equity  ought  to  enforce  a  specific 
performance  of  this  agreement  of  1751 ;  and  the  Court  of 
[  *^2  ]  Exchequer  *in  Ireland  had  decided  that  it  ought.  To  that 
decree  various  objections  had  been  made,  and  particularly  that 
this  was  a  covenant  which,  whatever  might  be  the  nature  of  the 
transactions  in  1751  in  other  respects,  ought  not  to  be  specifically 
performed,  as  the  consideration  on  the  part  of  Dickson  was  of  a 
description  not  capable  of  specific  performance,  and  the  agree- 
ment not  being  in  that  respect  mutual,  and  that  if  Dickson  had 
any  right  the  plaintiff  ought  to  be  left  to  his  damages,  and  not 
to  have  a  specific  performance.  And  from  the  case  of  Collins 
V.  Plummer  t  from  P.  Williams,  it  did  appear  that  the  covenant 
could  not  be  specifically  performed  as  against  Dickson,  if  there 
had  been  a  breach  on  his  part.     The  property,  so  far  as  Dickson 

t  P.  Wms.  104. 
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was  interested  in  it,  depended  upon  the  right  of  the  wife ;  and  Hamilton 
if  he  joined  with  her  she  might  levy  a  fine  and  suflFer  a  recovery,  grant. 
and  the  Court  could  not  control  her  deed.  She  might  limit 
the  estate  to  her  own  separate  use,  and  could  not  be  made 
liable  to  his  contracts,  and  Dickson  could  be  responsible  only 
in  respect  of  his  personal  property ;  and  there  was  no  evidence 
that  he,  the  younger  brother  of  Sir  E.  Dickson  a  Scotch 
Baronet,  had  suflScient  personal  property  to  answer  in  damages 
for  non-performance  of  the  covenant.  The  agreement  then  was 
not  mutual.  On  one  side  a  specific  performance  could  not  be 
enforced ;  and  when  that  was  the  case,  equity  would  leave  the 
parties  to  law,  generally  speaking,  unless  there  were  circum- 
stances which  did  not  occur  in  this  case. 

But  there  were  other  objections.  Dickson  was  Lord  Boyne's 
[step-father] .  Lord  Boyne's  mother  *was  Dickson's  wife,  and  [  *^^  ] 
Dickson  was  the  only  one  on  whom  it  depended  what  she  might 
do.  She  might  have  no  wish  to  dispose  of  the  estate  from 
her  son,  and  yet  this  was  the  only  supposition  on  which  Lord 
Boyne  purchased  any  security.  There  was  no  evidence  that 
there  existed  any  such  disposition  in  the  mind  of  Mrs.  Dickson ; 
and  unless  such  a  disposition  did  exist  to  be  controlled  by 
Dickson,  it  appeared  to  him  that  there  was  no  proof  of  con- 
sideration. With  respect  to  Dickson  standing  in  the  relation 
of  a  husband,  the  law  was  jealous  of  the  influence  of  the 
husband  over  the  wife,  in  parting  with  the  wife's  property. 
The  covenant  was  objectionable  on  this  ground,  as  it  might 
operate  on  the  mind  of  Mrs.  Dickson,  and  he  might  say.  If  you 
leave  the  estate  to  descend,  I  have  such  a  claim  upon  it,  and  so 
he  might  deal  with  the  wife  on  the  ground  of  this  contract, 
and  induce  her  to  do  an  act  which  otherwise  she  might  not 
choose  to  do.  The  contract  was  therefore  to  the  prejudice  of 
the  son,  supposing  the  mother  had  no  intention  to  bar  him, 
because  it  enabled  Dickson  to  deal  with  her  as  otherwise  he 
might  not  be  able  to  do.  The  benefit  was  his,  without  a 
corresponding  advantage  to  the  son.  If  she  had  a  disposition 
to  leave  the  estate  to  descend,  he  (the  son)  only  suflFered  a  loss, 
and  it  was  clear  that  Dickson  would  thus  have  a  power  over  the 
mind  of  his  wife,  which  otherwise  he  would  not  have. 
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Hamilton  There  was  a  great  inequality  too  in  the  contingencies.  If 
Grant.  Lord  Bellew  died,  and  Lord  Boyne  came  into  possession,  Dickson 
gained  a  great  deal.  If  Lord  Boyne  died  before  Lord  Bellew, 
[  ***  3  he  (Lord  B.)  gained  *nothing.  If  Lord  Boyne  survived  Lord 
Bellew  he  gained  nothing,  unless  he  also  outlived  his  mother, 
and  Dickson  was  not  even  tenant  by  the  courtesy  in  this  case. 
If  Dickson  died  before  his  wife,  and  she  suffered  the  estate  to 
descend,  Lord  Boyne  was  still  injured,  as  he  was  liable  to  make 
good  the  contract  with  Dickson  in  specie,  while  Dickson  was 
bound  not  specifically  to  perform,  but  in  damages;  and  if  he 
had  any  property,  it  was  bound  in  damages  for  non-performance. 
It  appeared  to  him  that  there  was  such  an  inequality  that, 
considering  the  agreement  as  one  between  [stepson  and  step- 
father] ,  the  influence  which  the  father  might  have  over  the 
son,  the  apprehensions  he  might  raise  in  the  son's  mind  as  to 
Mrs.  Dickson's  intentions,  and  the  manner  in  which  these 
circumstances  and  others  might  operate  on  the  mind  of  Lord 
Boyne,  the  Court  ought  to  look  with  great  jealousy  at  the 
transaction.  The  agreement  in  itself  contained  strong  grounds 
of  suspicion.  It  was  entered  into  in  1751,  and  more  than 
60  years  had  now  elapsed;  and  here  arose  another  objection, 
length  of  time,  which  was  generally  a  very  good  reason  for 
refusing  to  interfere  in  the  case  of  a  transaction  of  which,  if 
the  matter  had  been  prosecuted  at  an  earlier  period,  a  different 
view  might  be  given.  The  statutes  of  limitations  were  not  a 
bar  in  equity,  but  courts  of  equity  looked  to  them  as  guides. 
This  transaction  might  at  an  earlier  period  have  been  objected 
to,  on  grounds  that  could  not  now  be  investigated ;  for  instance, 
that  Lord  Boyne  was  a  man  of  infirm  mind.     Their  Lordships 

'  [  *45  ]  might  know  this  from  *evidence  aHiuide :  in  another  appeal 
the  fact  had  been  proved.  But  when  this  case  came  to  issue, 
there  were  none  perhaps  who  could  prove  the  weakness  of 
Lord  Boyne's  mind  at  the  time  when  the  agreement  was  entered 
into.  He  died  in  1772,  or  1773,  and  this  cause  was  not 
prosecuted  till  above  22  years  after  his  death:  and  what  the 
circumstances  of  the  transaction  were  could  not  then  probably 
be  well  ascertained.  Another  thing  was  that  it  did  not  appear 
that  any  bond  was  executed.    The  expression  was  in  considera- 
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tion  of  a  bond  ;  and  if  no  such  bond  existed,  the  consideration  so    Hamilton 

far   failed.     The  length  of  time  too,  that  elapsed  after  1780      oiuxrt. 

without  prosecuting  the  claim,   was  a   strong  reason  against 

the  consequence  which  was  given  to  the  suit  in  the  Court  of 

Exchequer.    In  truth  there  was  no  proper  proceeding  till  1800. 

The  original  bill  was  filed  in  1780,  about  ten  years  after  the 

death  of  Lord  Bellew ;  and  when  the  effective  proceeding  was 

commenced  in  1800,  thirty  years  after  the  death  of  Lord  Bellew, 

all  the  collateral  evidence  was  lost.    There  was  one  striking 

circumstance  which  had  not  been  much  attended  to  on  either 

side,  but  to  which  he  had  called  the  attention  of  the  counsel, 

viz.  that  Lord  Bellew  had  power  under  the  settlement  to  limit 

all,  or  any  part,  of  the  estates  to  a  wife  for  life.    In  looking 

at  the  agreement  of  1751  it  appeared  that  this  fact  was  not 

in  the  view  of  the  parties  at  the  time,  and  that  Lord  Boyne 

had  no  distinct  conception  of  the  real  state  of  the  title.    Lord 

Bellew  might  have  made  a  settlement  on  a  wife  which  would 

have  exhausted  *the  whole  estate,  or  the  whole  except  200Z.  a       [  **«  ] 

year;    and  thus   Lord  Boyne  would  be  left  without  sixpence, 

besides  being  liable  for  the  annuity  of  2001.    This  was  a  clear 

misapprehension  of  the  parties,  appearing  on  the  face  of  the 

instrument  itself.     Under  these  circumstances  he  thought  it  too 

much  to  say  that  a  specific  performance  ought  to  have  been 

decreed.    It  was  not  in  itself  an  agreement  which  could  be 

specifically  performed,  as  against  one  of  the  parties,  and  that 

party  had  no  right  to  a  specific  performance  against  the  other 

party.    It  also  ought  not  to  have  been  decreed  as  there  did 

not  appear  any  evidence  of  a  real  consideration,  for  to  make  it 

such,  there  must  have  existed  an  intention  in  Lord  Bellew  and 

the  mother  to  prevent  the  descent  of  the  property,  and  such  an 

intention  was  stated  to  have  existed  in  the  mind  of  Lord  Bellew, 

but  there  was  no  evidence  of  it.    It  also  ought  not  to  have 

been  decreed,  as  the  contingencies  were  so  unequal  that  it  was 

evident  the  mind  of  Lord  Boyne  could  not  have  weighed  them 

properly ;  and  when  that  was  coupled  with  the  fact  that  Lord 

Bellew  might  have  defeated  the  object,  there  was  evidently  such 

a  want  of  equality,  that  equity  ought  not  to  assist  in  this  way ; 

and  that  too  coupled  with  the  fact  that  this  was  a  transaction 
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Hamilton  between  a  [stepson  and  stepfather] ,  that  the  whole  was  to  be 
Gbakt.  executed  by  the  control  of  the  husband  over  the  wife,  and  that 
as  against  Dickson  it  could  not  have  been  specifically  performed, 
coupling  with  that  the  length  of  time  suffered  to  elapse  before 
[  *47  ]  the  commencement  and  eflfective  prosecution  of  the  *suit ;  all 
this  did  appear  to  aflford  sufficient  ground  for  refusing  a  specific 
performance  of  this  contract. 

There  were  other  circumstances  in  the  case  which,  though  of 
less  consequence,  were  entitled  to  some  weight.  The  agreement 
was  unreasonable  in  another  view,  as  it  enabled  Dickson,  his 
heirs  and  assigns,  to  select  such  part  of  the  estates  as  he  or  they 
might  think  proper ;  and  the  selection  might  be  made  so  as  to 
distress  Lord  Boyne  beyond  the  value  of  200Z.  a  year.  All  the 
ground  round,  the  mansion-house  might  be  taken,  and  thus  a 
much  greater  consideration  than  2002.  a  year  extorted.  It  was 
also  inconvenient  with  a  view  to  the  disposition  which  Lord  Boyne 
made  of  the  property,  as  it  enabled  the  person  claiming  the 
performance  to  have  it  executed  out  of  any  of  the  estates  in  the 
several  counties,  so  that,  if  the  lands  were  to  be  mortgaged  or 
sold,  the  covenant,  running  over  the  whole,  rendered  the  pro- 
perty  unalienable  and  affected  the  mortgagee,  lessee,  and  others, 
all  of  whom  might  be  injured  by  this  option.  The  proceeding 
too  was  defective  in  point  of  parties.  At  the  conclusion  of  the 
agreement  each  became  bound  to  the  other  in  10,0002.  for  per- 
formance. That  could  be  recovered  only  by  the  personal  repre- 
sentative of  Dickson,  and  this  proceeding  was  not  by  the  personal 
representative  but  by  one  claiming  an  inheritable  interest  in  this 
specific  land,  so  that  he  thought  there  were  not  proper  parties. 
The  decree  was  singular  likewise,  in  as  much  as  it  took  the 
value  as  it  stood  at  the  time  of  the  decree.  On  the  principle 
[  ♦iS  ]  that  he  claimed  as  heir,  he  was  entitled  to  *have  as  much  land 
as  was  of  the  value  of  2002.  per  annum,  at  the  death  of  Lord 
Bellew,  and  whatever  might  be  said  as  to  the  by-gone  rents, 
still  the  time  of  taking  the  value  of  the  lands  was  the  time  of 
the  death  of  Lord  Bellew.  But  even  as  to  the  rents  and  profits, 
it  was  very  extraordinary  that  they  appeared  to  be  considered  by 
the  Court  as  a  charge  on  the  estate.  No,  but  on  the  persons  in 
possession ;  and  they  had  not  adverted  to  the  fact  that  Frederick 
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Hamilton  was  alive  in  1780  and  in  1800,  and  that  though  he  Hamiltqk 
died  in  1804,  his  personal  representative  was  not  before  the  gkant. 
Court ;  and  he  it  was  who  ought  to  answer  the  rents  and  profits. 
But  these  objections  were  of  less  importance.  The  contract  was 
in  its  nature  one  which  a  court  of  equity  would  not  enforce, 
and  the  impression  on  his  mind  was  that  the  decree  ought  to  be 
reversed,  and  the  bill  dismissed. 


LoBD  Eldon,  L.  C.  (after  stating  the  facts)  said : 

This  was  a  case  where  Lord  Bellew  was  tenant  for  life ;  he  had 
no  issue  male,  but  he  had  daughters  who  did  not  stand  in  the 
limitations  of  these  settlements.  On  the  death  of  Lord  Bellew 
without  issue  male,  the  lands  were  then  destined  to  his  sister 
and  to  her  issue;  that  sister,  Lord  Boyne's  mother,  was 
Dickson's  wife,  and  Dickson  was  Lord  Boyne's  step-father. 
Then  what  was  the  bargain  by  Lord  Boyne,  who  was  her  sole 
issue  inheritable  ?  This  was  an  agreement  where  Lord  Boyne 
was  bargaining  for  200Z.  a.  year  out  of  the  lands,  and  an  annuity 
of  200Z.  that  Dickson  should  not  join  in  doing  an  act,  which  it 
might  possibly  be  extremely  rational  to  do.  There  was  no  evi- 
dence that  she  meant  to  do  the  unnatural  act  of  giving  away 
the  estates  to  a  stranger ;  but  it  was  apparently  entered  into  by 
Lord  Boyne,  under  the  notion  that  Dickson's  forbearance  would 
insure  the  property  coming  to  him  on  the  death  of  Lord  Bellew 
and  his  mother ;  whereas  if  Dickson  were  out  of  the  way  she 
might  do  any  act  she  pleased,  and  disappoint  Lord  Boyne. 
That  was  not  all ;  the  agreement  was  improvident  in  another 
view :  Lord  Boyne  might  not  be  able  to  do  any  adt  respecting 
the  estates,  as  Dickson  would  be  the  owner  of  such  part  as  he 
might  choose,  and  the  annuity  affected  the  whole ;  so  that  the 
difficulty  to  manage  the  title  was  clear.  Then  even  if  this 
demand  had  been  made  in  1770,  when  Lord  Bellew  died,  a 
court  of  equity  would  have  looked  at  the  *transaction  with 
jealousy,  to  be  satisfied  whether  it  was  understood  by  the  par- 
ties, having  regard  to  the  circumstance  that  Dickson  was  Lord 
Boyne's  [step-father]  in  law,  and  had  a  control  over  the  property 
of  the  wife,  and  the  interests  of  the  son.     And  when  the  demand 


March  22. 

[54] 
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Hauilton  was  made  in  1780,  it  became  a  court  of  equity  to  look  at  the 
Obakt.  whole  with  the  most  anxious  jealousy,  and  on  that  he  founded 
a  remark  which  affected  some  of  the  observations  made  in  the 
Court  of  Exchequer.  It  had  been  said  in  answer  to  the  charge 
of  laches,  Why  not  dismiss  the  bill?  and  this  might  be  said 
with  great  effect  in  many  cases.  But  here  there  was  laches 
in  not  attempting  to  enforce  the  demand  from  1770  till  1780, 
because  if  anything  was  due,  it  was  due  on  the  death  of  Lord 
Bellew  in  1770 ;  and  it  was  not  only  in  one  sense  for  the  benefit 
of  the  party  claiming  the  performance  of  the  agreement,  that  it 
should  be  immediately  executed,  but  in  one  sense  also  for  the 
benefit  of  Lord  Boyne.  For  what  was  his  situation?  till  the 
demand  was  made  he  could  not  tell  of  what  acre  in  Louth, 
Meath,  or  Kildare,  he  was  the  owner,  or  might  continue  to  be 
the  owner ;  and  this  option  was  another  reason  why  a  court  of 
equity  should  look  with  jealousy  at  the  transaction,  as  Dickson, 
if  he  survived  Lord  Bellew,  might  say,  "  Don't  tell  me  about 
taking  what  I  ought  to  take,  here  and  there ;  I  shall  have  your 
park  or  your  garden."  Why  then,  under  these  circumstances,  was 
there  ever  a  case  where  it  was  more  necessary  that  the  demand 
should  have  been  made  without  delay  ?  Suppose  it  had  been 
made  in  1770,  Lord  Boyne  might  then  have  said,  "  The  propo- 
sition did  not  come  from  me,  or  if  it  did,  then  let  us  see 
[  *56  ]  ^whether  I  understood  the  nature  and  effect  of  this  agreement, 
whether  my  mother  was  acting  against,  or  protecting  my  in- 
terest :"  and  unless  she  had  intimated  an  inclination  to  bar  the 
interest  of  her  son,  it  was  very  easy  to  see  that  no  court  of 
equity  would  deal  with  it  at  all.  Why  then,  though  the  demand 
ought  to  have  been  immediately  made,  and  the  parts  to  be  taken 
pointed  out,  none  such  was  made,  but  the  estates  were  left 
to  be  devised  by  will,  and  the  parties  had  been  allowed  to 
deal  with  the  property  as  their  own,  to  improve  the  estates, 
to  enjoy  them  and  act  with  regard  to  them  as  their  own, 
for  ten  years  together.  Suppose  that  only  a  part  of  the  pro- 
perty, worth  the  yearly  sum  of  200i.,  had  come  to  Lord  Boyne, 
it  was  a  very  different  thing  to  demand  the  land  after  suffering 
him  to  deal  with  it  as  his  own,  and  to  improve  it  as  his  own, 
from  what  it  would  be  to   demand  it  immediately  when  due. 
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These  were  main  points,  in  considering  whetker  or  not  there 
ought  to  be  a  specific  performance.  The  consequence  of  all 
this  vras  not  that  the  agreement  was  void  in  law ;  let  them  go 
to  law  and  make  what  they  could  of  it :  but  the  not  making  the 
demand  in  proper  time,  and  the  laches  connected  with  it,  the 
loss  of  evidence,  and  all  the  other  circumstances,  appeared  to 
constitute  a  case  in  which  the  matter  ought  to  be  left  to  law, 
without  the  interference  of  equity  in  the  way  of  specific  per- 
formance. 

The  decree  of  the  Court  of  Exchequer 
was  accordingly  reversed. 


Hamilton 

V. 

Qbant. 


Scotland. — ^Appbal  from  the  Court  op  Session  (2nd  Div.). 
WILKIE  AND   Others  v.   GEDDES. 

(3  Dow,  App.  Cas.  57—60.) 

Under  the  implied  warranty  of  the  assured,  as  to  seaworthiness,  it  is 
necessary  not  only  that  the  hull  of  the  vessel  be  tight,  staunch,  and 
strong,  but  that  the  ship  be  furnished  with  ground  tackling  sufficient  to 
encounter  the  ordinary  perils  of  the  sea ;  and  therefore,  where  it  appeared 
that  the  best  bower  anchor,  and  the  cable  of  the  small  bower  anchor, 
were  defective,  the  vessel  was  held  not  to  be  seaworthy. 

The  appellants  underwrote  a  policy  of  insurance  on  the  ship 
Mary,  of  Stromness,  for  a  voyage  *from  Grangemouth,  in  the 
Frith  of  Forth,'  to  Gottenburgh,  and  thence  back  to  her  port  of 
discharge  in  the  Forth,  with  liberty  to  join  convoy  in  Leith 
Boads.  While  the  vessel,  after  sailing  from  Grangemouth  on 
her  outward  voyage,  was  at  anchor  in  Leith  Boads,  a  strong 
breeze  sprang  up,  and  the  ship  began  to  drive.  She  was  then 
riding  with  her  best  bower  anchor  only,  but  soon  after  let  go 
her  small  bower  anchor,  the  cable  of  which  appeared  to  have 
parted  almost  as  soon  as  the  anchor  was  dropped,  and  hung 
loose  from  the  side  of  the  ship.  The  master,  under  pretence  of 
running  into  Leith  Harbour,  which  it  was  impossible  to  do,  as  it 
was  then  not  more  than  two  hours  after  low  water,  cut  both 
cables.  The  vessel  took  the  ground  near  the  beacon  rock,  at  the 
entrance  of  Leith  Harbour,  and  sustained  considerable  damage. 


1815. 

Feb.  27. 

March  22. 

Eldon,  L.C. 

Lord 
Bedesdale. 

[57] 
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[b.b. 


WiLKIE 
V, 

Geddes. 


[»59] 


A  claim  of  978Z.  having  been  made  for  repairing  her,  the  mider- 
writers  resisted,  on  the  grounds  that  she  was  not  seaworthy 
when  she  sailed  on  the  voyage  insured: — 1st,  Because  the 
cable  of  the  small  bower  anchor  was  at  that  time  so  worn  and 
decayed  as  to  be  unfit  for  service; — 2nd,  Because  the  best 
bower  anchor  was  not  of  a  proper  construction,  nor  of  sufficient 
weight.  The  respondent  brought  his  action  in  the  Admiralty 
Court,  and  the  Judge- Admiral  allowed  a  proof.  The  result  of 
the  evidence  appeared  to  be  that  the  small  bower  anchor  cable 
had  been  much  rubbed  and  injured,  and  that  pieces  of  it  had 
been  on  different  occasions  cut  off  on  that  account,  previous  to 
the  commencement  of  the  voyage  insured;  and  that  the  best 
bower  anchor  was  too  light  and  short  in  the  shank  for  a  vessel 
of  *the  Mary's  tonnage.  The  Judge-Admiral  and  the  Court  of 
Session  however,  having  seen  it  in  a  different  view,  decided  in 
favour  of  the  assured,  and  the  underwriters  appealed. 


March  22.      ElDON,  L.  C.  : 

This  was  an  action  on  a  policy  of  insurance,  for  the  amount 
of  repairs  done  to  a  ship,  in  consequence  of  damage  sustained 
by  her  driving  from  her  anchorage,  and  taking  the  ground  after 
the  commencement  of  the  risk.  And  the  defence  was,  that  the 
ship  was  not  seaworthy ;  and  he  need  not  inform  their  Lord- 
ships that  there  was  an  implied  warranty  in  every  such  con- 
tract, that  the  ship  was  seaworthy  at  the  commencement  of  the 
risk.  There  might  be  evidence  as  to  this  from  circumstances, 
at  or  before  her  sailing,  or  circumstances  occurring  after  she 
sailed  disabling  her  to  proceed,  but  which  would  not  have  had 
that  effect,  if  the  vessel  had  been  seaworthy  at  the  commence- 
ment of  the  risk,  that  is,  at  the  time  of  her  sailing  on  the 
voyage  insured.  Every  ship  ought  to  be  sufficiently  provided 
in  cables  and  anchors,  and  the  only  question  here  was,  whether 
or  not  this  vessel  had  been  so  furnished.  On  the  general  prin- 
ciple nothing  was  more  clear  than  that  the  Courts  required  not 
only  that  the  ship  itself  should  be  tight,  staunch,  and  strong, 
but  that  it  should  be  furnished  with  sufficient  ground  tackle  to 
encounter  the  ordinary  perils  of  the  sea,  and  another  principle 
was  that  the  Courts  would  require  the  evidence  to  be  clear  in 
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the  affirmative,  as  the  interests  of  commerce  and  a  dae  regard      Wilkie 
to  the  lives  of  the  seamen  were  so  much  concerned,  that  this     qbddes. 
*point  should  be  strictly  made  out.     Here  they  had  only  to       [  •60  ] 
decide  upon  the  matter  of  fact,  whether  or  no  the  vessel  had 
been  provided  with  sufficient  tackle;  and  his  belief  was,  that 
if  the  case  had  been  submitted  to  a  jury,  they  would  have  said 
that  upon  this  evidence  it  did  not  appear  that  she  had  been  so 
provided.    That  was  his  opinion,  and  he  therefore  thought  that 
the  judgment  given  below  ought  to  be  reversed. 

liORD  Bedesdalb  : 

He  agreed  in  that  opinion.  Unless  the  assured  were  bound  to 
take  care  that  the  vessel  was  in  every  respect  seaworthy,  the 
consequence  would  be  most  mischievous;  for  the  effect  of  in- 
surance would  be  to  render  those  chiefly  interested  much  more 
careless  about  the  condition  of  the  ship,  and  the  lives  of  those 
engaged  in  navigating  her.  From  the  evidence  in  the  present 
case  it  appeared  not  only  that  the  best  bower  anchor  was  too 
light,  but  that  the  cable  of  the  small  bower  anchor  was  wholly 
defective. 

Judgment  of  the  Court  below  reversed. 


c  2 
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1815. 
April  19,  21. 

Eldon,  L.C. 

Lord 
Bedesdale. 

[61] 


[♦67] 


Ireland. — Appeal  from  the  Court  of  Chancery. 
ODELL  AND   Others  v.   CRONE  and   Others. 

(3  Dow,  App.  Cas.  61—75.) 

DeTise  and  bequest  by  testator  of  the  residue  of  bia  estates  and  pro- 
perty of  every  kind,  and  nature  wbatsoever,  both  real  and  personal,  of 
which  he  should  be  seized,  possessed,  or  entitled  to  at  the  time  of  his. 
death,  to  his  son  and  two  daughters,  and  all  their  younger  children, 
their  heirs,  executors,  and  assigns  for  ever:  but  neyertheless  that  his 
intentions  were,  that  each  of  his  three  children  should  take  for  life  the- 
interest  of  such  part  as  he  the  testator  intended  for  the  younger  cluldrezi 
of  such  child :  Held,  that  the  fund  was  at  the  time  of  the  testator's- 
death  to  be  divided  into  three  equal  parts,  the  interest  of  one  of  these 
third  parts  to  be  paid  to  each  of  testator's  children,  during  his  or  her- 
life,  and  then  to  be  distributed  among  his  or  her  younger  children,  and 
that  the  younger  children  took  per  stirpesy  and  not  per  capitay  and  that  the- 
younger  children  who  came  in  esse  after  testator's  death  were  included,  and 
entitled  to  share  along  with  those  living  at  the  time  of  the  testator's  deaths 

[This  was  an  Appeal  from  a  decision  by  Lord  Manners,  Lord 
Chancellor  of  Lreland,  assisted  by  Chief  Justice  Downe,  upoa 
the  construction  of  a  will  reversing  a  previous  decree  by  Lord 
Clare  on  the  same  will.     (1  Ba.  &  Be.  449.) 

The  will  is  suflSciently  set  forth  in  the  judgment  delivered  by 
Lord  Eldon,  L.  C.  A  passage  from  Lord  Manners'  judgment 
below  (1  Ba.  &  Be.  483),  stating  the  general  principles  which  h& 
deduced  from  the  authorities  and  applied  to  the  construction  of 
the  will  in  the  present  case  will  be  found  in  the  note  at  p.  27,  post^ 
The  eflfect  of  Lord  Clare's  decree  is  also  stated  in  Lord  Eldon's 
judgment,  post,  p.  24.  The  question  to  be  determined  was  as  to 
the  distribution  of  the  testator's  residuary  real  and  personal 
estate  between  his  three  children,  Aphra,  Bobert,  and  Constance, 
and  their  younger  children,  and  in  particular  whether  such  dis- 
tribution was  to  be  per  stirpes  or  per  capita,  and  whether  grand- 
children born  after  the  testator's  death  were  to  be  included.] 

By  Lord  Manners'  decree,  it  was  on  February  14th,  1811, 
decreed  that  by  the  true  construction  of  the  will,  the  residue  at 
the  time  of  the  testator's  death  became  divisible  into  three  equal 
shares,  and  that  Aphra,  or  her  husband  in  her  right,  became 
entitled  to  the  interest  of  one-third  part  for  her  life,  with  *power 
of  distribution  among  all  her  younger  children,  whether  born 
before  or  after  the  testator's  death,  as  in  the  will  mentioned ; 
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Bobert,  to  the  interest  of  another  third  for  life,  with  the  like       Odsll 
power  of  distribution;   and  Constance,  or  her  husband  in  her       cbonb. 
right,  to  the  interest  of  the  remaining  third  for  her  life,  with  the 
like  power  of  distribution.    *    *    From  this  decree  Aphra,  and 
her  husband  and  children,  appealed.     *    *     * 

Cited  for  appellant,  Ellison  v.  Airey,  1  Ves.  sen.  111.  Horseley  v. 
Chaloner,  2  Ves.  sen.  83.  Buffar  v.  Bradford^  2  Atk.  220,  to  shew 
that  in  case  of  a  bequest  to  children,  the  tendency  of  construc- 
tion is  in  favour  of  a  vested  interest  in  those  then  living.  Cited 
for  respondent,  Douglas  v.  Chalmer,  2  Ves.  jr.  501,  t  to  shew  that 
the  words,  in  case  any,  &c.  shall  die,  may  be  construed  when  any, 
4fec.  shall  die.  *Whitbread  v.  St.  John,  10  Ves.  152.  J  Andrews  v.  [  •68  ] 
Partington,  S  Br.  C.  C.  60, 401,  to  shew  that  the  inclination  of  the 
Courts  is  to  extend  the  construction  to  as  many  objects  as  possible. 
Walker  v.  Shore,  15  Ves.  125,  §  to  shew  that  the  bequest  must 
extend  to  all  that  should  be  in  existence  at  the  period  of  distribu- 
tion,  viz.  the  death  of  the  parents  who  had  only  a  life  interest. 

Leach  and  Nolan  for  appellants;  RomiUy  and  Fonhlanque 
for  respondents : 

Eldon,  L.  C.  :  April  21. 

In  this  case  it  appeared  that  the  testator  was  desirous  to 
provide  for  three  families,  that  of  his  daughter  Aphra  Odell, 
that  of  his  son  Bobert  Fennel  Crone,  and  that  of  his  daughter 
Constance  Crone,  now  Massy:  and  in  construing  a  will,  he 
might  state  what  was  the  situation  of  the  testator's  family  at  the 
time  when  it  was  made.  His  daughter  Aphra  had  nine  younger 
children,  his  son  Bobert  one  younger  child,  and  his  daughter 
Constance  was  unmarried.  He  first  devised  his  lands  in  a  place 
called  Tomeline,  and  other  places  mentioned  in  the  will,  to 
trustees,  to  the  use  of  his  daughter  Aphra  Odell,  for  her  life, 
subject  to  certain  annuities,  the  trustees  to  permit  her  to  take 
the  rents  and  profits  to  her  sole  and  separate  use,  during  her 
natural  life  ;  all  which  was  expressed  in  terms  sufficiently  artifi- 
cial ;  and  then  to  the  use  and  behoof  of  all  and  every  the 
younger  children  of  his  said  daughter,  to  be  divided  among  them 

t  6  E.  E.  175,  n.  t  7  E.  E.  366.  §  10  E.  E.  41. 
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Odell  as  she  should  appoint,  and  in  failure  of  such  appointment  to  be 
Cbone,  divided  among  them  equally,  share  and  share  *alike,  as  tenants 
[•69]  in  common,  and  not  as  joint  tenants.  Then  the  testator  em- 
powered her  to  charge  the  lands  with  5001,  "  for  each  and  every 
such  younger  child  or  children  as  she  now  hath,  or  hereafter 
may  have,"  and  from  these  words  an  argument  had  been  drawn ^ 
that  when  he  meant  to  include  children  to  come  in  esse,  he  had 
so  distinctly  expressed  himself ;  but  it  was  unnecessary  to  state 
to  those  who  knew  anything  of  the  principles  adopted  in  the 
construction  of  wills,  that  where  it  appeared  from  the  words  of 
the  will  to  be  the  intention  of  the  testator,  that  children  to  come 
in  esse  should  take,  they  would  take,  though  the  testator  should 
not  have  expressed  such  his  intention  in  technical  language. 
Then  he  devised  certain  other  lands  to  Aphra  for  life,  charged 
with  1,000Z.  for  the  use  of  her  younger  children,  to  be  divided 
among  them,  share  and  share  alike,  remainder  to  her  first  and 
other  sons,  in  tail-male.  He  next  devised  certain  other  lands  to 
trustees,  to  the  use  of  his  son  R.  F.  Crone,  with  power  to  charge 
the  same  "  for  the  benefit  of  the  younger  children  of  the  said 
Robert,  &c."  which  expression,  "  younger  children,"  in  case  the 
testator  had  died  immediately  on  the  execution  of  his  will,  must^ 
as  Robert  had  then  only  one  younger  child,  have  extended  to 
children  bom  after  the  testator's  decease,  remainder  (after  the 
usual  remainder  to  trustees,)  to  his  first  and  other  sons,  in  tail- 
male,  remainder  over ;  and  then  he  empowered  Robert  to  charge 
the  lands  with  6001.  "  for  each  and  every  child  or  children,  he 
now  has,  or  hereafter  shall  have."  He  then  devised  certain 
[  *70  ]  lands  to  the  use  of  his  daughter  *Constance  Crone,  for  life,  and 
after  her  decease  to  the  use  of  her  issue ;  Constance  being  then 
unmarried,  and  so  described,  and  he  bequeathed  her  a  legacy  of 
4,0002.  to  be  paid  on  her  day  of  marriage,  and  he  afterwards 
reduced  that  legacy,  in  case  she  married  without  the  consent  of 
persons  whom  he  named,  so  that  it  was  clear  that  she  was  then 
a  single  woman,  and  could  have  had  no  lawful  issue,  and  that  he 
contemplated  her  marriage  and  having  children  after  his  deaths 
as  he  might  in  his  lifetime  have  himself  given  or  withheld  the 
consent,  and  the  condition  would  have  been  considered  as  so 
satisfied.    The  testator  then  bequeathed  6002.  to  each  of  the 
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grandchildren  he  should  have  at  the  time  of  his  death,  and  it       Odell 
was  proper  to  mention  that  he  bequeathed  5/.  to  each  of  the  five       cboke. 
younger  children  then  in  esse  of  John  Coughlan,  his  herdsman ; 
and  made  a  similar  bequest  to  each  of  the  seven  younger  chil- 
dren of  John  Magney,  one  of  his  tenants.     The  residuary  clause 
was  in  these  words : 

^'I  leave,  devise,  and  bequeath  the  rest  and  residue,  not  [63] 
hereby  particularly  devised  and  disposed  of,  of  all  my  estates 
and  property  of  every  kind  and  nature  whatsoever,  both  real  and 
personal,  of  which  I  shall  be  seized,  possessed,  or  entitled  unto 
at  the  time  of  my  death,  (subject  to  and  charged  with  my  debts 
and  legacies,)  unto  my  eldest  son  Robert  Fennel  Crone,"  (who 
had  then  one  younger  child)  "  my  daughter  Aphra  Odell,  and 
my  daughter  Constance  Crone,"  (who  had  then  no  child,)  "  and 
all  their  younger  children,  their  heirs,  executors,  administrators, 
and  assigns,  for  ever  :  but  nevertheless  my  intentions  are,  that  my 
said  son  Bobert  Fennel  Crone  shall  have  and  receive  the  entire 
interest  or  yearly  produce  of  such  part  of  my  said  real  and 
personal  fortune,  as  I  by  this  my  will  intend  for  his  *younger  [  *64  ] 
children,  during  his  life :  and  that  my  daughter  Aphra  Odell 
shall  have  the  entire  interest  or  yearly  produce  of  what  I  hereby 
intend  for  her  younger  children,  during  her  life ;  and  that  my 
said  daughter  Constance  Crone  shall  have  the  entire  interest  or 
yearly  produce  of  what  I  hereby  intend  for  her  younger  children, 
during  her  life;  and  in  case  any  of  my  said  three  children, 
Bobert  F.  Crone,  Aphra  Odell,  or  Constance  Crone,  shall  die,  the 
share  of  my  child  so  dying,  if  such  child  shall  have  younger 
children,  shall  go  to  the  younger  children  of  such  child ;  but  if  any 
of  my  said  children  shall  so  die  without  leaving  younger  children, 
the  share  of  my  child  so  dying  shall  go  to  the  survivor  or  sur- 
vivors of  my  other  children,  and  their  younger  children,  share 
and  share  alike.  And  I  do  hereby  declare  my  will  and  inten- 
tions to  be,  that  my  said  son  Bobert  F.  Crone,  and  my  daughter 
Aphra  Odell  and  Constance  Crone,  shall  respectively  have  a 
power  of  distributing  and  dividing,  by  any  instrument  in  writing 
to  be  executed  by  them  under  hand  and  seal,  or  by  their  respec- 
tive last  wills  and  testaments  in  writing,  among  his  and  their 
respective  younger  children,  such  parts  of  my  said  real  and  personal 
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Odbll  estate  and  fortune  as  such  younger  children  respectively  may  be 
Croxk.  entitled  unto  under  this  my  will ;  and  in  failure  of  such  distribu- 
tion, or  division,  that  all  my  said  children  and  grand-children 
shall  have  equal  shares  of  the  said  residuum  of  my  said  real  and 
personal  estate  and  fortune.  And  further,  that  in  case  any  of 
my  said  grand-children  shall  happen  to  die  under  their  respec- 
tive ages  of  twenty-one  years,  or  days  of  marriage,  the  shares 
and  proportions  of  such  of  them  as  shall  die  shall  remain  to  the 
brethren  of  the  child  or  children  so  dying." 

Then  came  the  decree  of  Lord  Glabe,  the  import  of  which  he 
took  to  be  that  this  was  a  residuary  devise  and  bequest,  of  one 
share  to  R.  F.  Crone,  and  one  to  his  younger  child ;  of  another 
share  to  Aphra,  and  nine  shares  to  her  nine  younger  children ; 
and  one  share  to  Constance,  who  had  no  children  at  the  time  of 
the  testator's  death ;  or  that  the  whole  was  to  be  divided  into 
thirteen  shares,  of  which  the  three  children  of  the  testator,  and 
such  of  their  younger  children  as  were  living  at  the  time  of  the 
testator's  death,  were  each  to  have  one.  Aphra  and  her  family 
[  *7i  ]  having  by  this  *mean8  ten  shares ;  R.  F.  Crone  and  his  family, 
two  shares ;  and  Constance  only  one  share,  having  no  children 
at  the  time  of  the  testator's  death,  who  by  this  construction 
could  be  objects  of  his  bounty. 

With  respect  to  the  first  part  of  the  clause,  it  had  been  truly 
enough  said,  that  if  this  were  to  be  considered  as  an  immediate 
devise,  it  would  make  them  joint  tenants  in  fee  as  to  the  real 
estate,  and  joint  tenants  as  to  the  personal ;  and  no  doubt  if  it 
was  meant  to  describe  the  persons  who  should  be  living  at  the 
time  of  his  death,  and  this  was  an  immediate  devise  to  them, 
such  would  be  the  efiFect  of  the  law.  But  it  was  difficult  to 
believe  that  he,  having  a  daughter  unmarried,  could  really  mean 
that  those  only  should  take  who  were  bom  before  his  death,  and 
that  this  was  a  devise  to  them  in  present i.  But  nothing  was  more 
clear  than  that  where  there  was  an  immediate  devise,  unless  the 
testator  could  use  such  technical  words  as  would  not  give  way  to  his 
own  exposition  of  his  meaning,  that  exposition  ought  to  be  attended 
to  in  order  to  determine  the  meaning  of  words  which,  without 
such  an  exposition,  would  have  a  fixed  legal  sense.  And  then  the 
testator  went  on :  "  But  nevertheless,"  &c.  {Vide  ante,  p.  23). 
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They  had  been  driven  to  this :  that  R.  F.  Crone  was  entitled  Odiell 
during  his  life  to  the  interest  of  the  share  of  only  one  child ;  cbonb. 
and  to  admit  the  effect  to  be  that  Aphra  took  not  only  the  share 
originally  given  her,  but  also  the  interest  for  life  of  the  nine 
shares  given  to  her  children  ;  and  that  as  to  Constance  who  had 
no  children,  she  had  only  one  out  of  thirteen  shares,  and  that 
the  benefit  given  her  *in  respect  of  her  children  was  nugatory.  [  *72  ] 
It  was  besides  provided  that  the  share  of  a  child  dying  should  go 
over  to  the  younger  children  of  such  child.  If  then  Lord  Clabb 
was  right  that  the  thirteen  persons  living  at  the  time  of  the 
testator's  death  took  as  devisees,  he  still  overlooked  all  the  last 
part  of  the  residuary  clause,  for  there  was  nothing  in  the  decree 
as  to  the  taking  for  life,  or  going  over  in  case  of  death ;  so  that 
the  decree  even  on  its  own  principle  could  not  be  maintained. 
Then  came  the  decree  made  by  Lord  Chancellor  Mannebs, 
assisted  by  one  of  the  Judges ;  and  he  never  in  the  whole  course 
of  his  experience  knew  of  more  efficient  advice  and  assistance 
having  been  given  in  this  way  to  the  Chancellor,  than  was  given 
to  Lord  Manners  by  Chief  Justice  Downes  in  this  case,  which 
decree  was  that,  at  the  testator's  death,  the  residue  real  and 
personal  was  to  be  divided  into  three  equal  parts  or  shares,  one- 
third  part  or  share  to  Aphra  and  her  children,  another  to  B.  F. 
Crone  and  his  children,  and  the  remaining  third  to  Constance 
and  her  children,  with  power  of  distribution  as  in  the  will. 
And  the  question  was,  whether  this  was  an  intention  which, 
consistently  with  the  rules  of  law,  their  Lordships  could  impute 
to  the  testator  ?  That  could  not  be  done  under  the  first  words  of 
the  residuary  clause.  But  the  question  was,  whether,  considering 
the  state  of  the  family  and  the  general  intent  as  to  be  collected 
from  the  whole,  and  the  principles  of  law  applicable  to  the  case, 
such  might  not  be  held  to  be  his  intention.  Then  take  it  with 
the  exposition,  and  what  did  the  testator  say?  That  his  son 
and  two  daughters  should  *each  receive  for  life  the  interest  of  [  *73  ] 
what  he  intended  for  his  or  her  younger  children.  Could  he 
mean  under  such  circumstances  that  one  daughter  should,  in 
addition  to  her  own  share,  have  the  interest  of  nine  shares,  his 
son  the  interest  of  one  additional  share,  and  his  other  daughter 
only  her  own  share,  without  any  thing  in  respect  of  her  children 
(unless  he  contemplated  her  having  younger  children  at  the  time 
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Odell  of  hiB  death),  though  she  should  have  never  so  many  younger 
Cbokb.  children  after  his  death  ?  But  it  did  not  stop  there ;  for  he  went 
on,  "  in  case  any  of  my  said  three  children  shall  die," — shall 
die  :  it  was  certain  they  must  die  some  time  or  other,  and  that 
might  be  legally  construed,  ivhen  they  shall  die,  *'  the  share  of 
my  child  so  dying,"  on  the  appellant's  construction  that  could 
mean  only  one-thirteenth  share,  "  if  such  child  shall  have 
younger  children,  shall  go  to  the  younger  children  of  such  child  ; 
but  if  any  of  my  said  three  children  shall  so  die  without  leaving 
younger  children,  the  share  of  my  child  so  dying  shall  go  to  the 
survivors  or  survivor  of  my  other  children,  and  their  younger 
children,  share  and  share  alike."  Now  it  was  the  share  of  hia 
child  so  dying  that  was  to  go  over  ;  but  Aphra  in  addition  to  her 
own  share,  might  by  the  appellant's  construction  have  the  interest 
of  nine  shares  in  respect  of  her  younger  children  ;  and  yet  what 
was  to  go  over  to  her  brother  and  sister,  and  their  children,  in 
case  she  died  without  leaving  younger  children  alive  at  the  time 
of  her  death,  was  merely  her  own  one-thirteenth  share  instead 
[  ♦74  ]  of  the  whole  shares.  Then  what  were  they  to  make  *of  this 
power  of  distribution,  when  R.  F.  Crone  had  only  one  younger 
child,  and  Constance  no  child  ?  The  principle  of  law  was  this^ 
that  where  persons  were  to  take  under  this  general  description, 
the  object  of  the  Court  should  be  to  comprehend  as  many  as  by 
fair  construction  could  fall  within  it,  and  unless  it  was  necessary 
under  the  words  to  shut  out  all  except  such  as  were  born  at  the 
time  of  the  testator's  death,  the  rule  was  to  include  all  such  as 
might  have  come  into  existence  before  the  time  when  the  fund 
was  to  be  distributed.  On  the  best  consideration  he  could  give 
this  case,  it  appeared  to  him  that  the  last  decree  was  right,  and 
ought  to  be  aflBrmed.     *     ♦     * 

Lord  Bedesdale  : 

He  should  not  have  thought  it  necessary  to  say  any  thing,  if 
there  had  not  been  a  contradiction  between  the  decrees.  The 
decree  of  Lord  Clare  was  manifestly  in  contradiction  to  the  will 
hroughout ;  for  it  was  clearly  the  intent  of  the  testator  that  the 
younger  children  should  take  nothing  during  the  lives  of  their 
parents.  The  question  was,  whether  the  subsequent  decree  of 
the  present  Chancellor  was  correct,  and  he  thought  it  perfectly 
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well  founded ;  and  that  the  argument  against  it  proceeded  on  a  Odell 
misconception  of  the  words  "all  their  younger  children;"  for  cbonb. 
by  their  construction  all  their  younger  children  did  not  mean 
all,  but  some.  It  was  true  that  in  many  *case8  the  Courts  were  [  *^^  1 
obliged  to  restrain  the  meaning  to  persons  living  at  the  death  of 
the  testator,  and  could  not  extend  it  where  he  distinctly  so 
expressed  himself.  Suppose  it  had  been  to  the  parents  for  life, 
and  then  to  all  their  younger  children,  all  would  take.  And  what 
was  the  subject  of  dispute  here  ?  It  was  said,  **  to  all  their  younger 
children."  How?  Immediately?  No — The  whole  was  sus- 
pended till  the  death  of  the  parents,  and  so  it  was  to  the  parents 
for  life,  and  then  to  the  younger  children.  They  took  per  stirpes^ 
and  it  was  impossible  to  execute  the  will  in  any  other  way.  And 
then  the  question  was,  in  what  proportion  the  fund  was  to  be 
divided.  If  all  took,  it  must  be  by  thirds,  each  of  the  parents 
taking  what  was  intended  for,  not  given  to,  his  or  her  younger 
children,  so  that  the  testator  adverted  to  the  future  by  strong 
implication,  and  also  to  the  marriage  of  one  of  his  daughters  after 
his  death,  for  wills  were  generally  made  in  contemplation  of 
death.  He  had  no  doubt  that  this  decree  was  right,  and  that  the 
decree  of  Lord  Clabb  was  unfounded.    *    *    * 

Judgment  affirmed. 

Note. — It  may  be  convenient  to  pre-  bom  children  are  excluded.  But, 
serve  here  the  following  passage  from  although  it  be  an  immediate  devise 
Lord  Manners'  judgment  in  the  Court  to  the  grand-children,  (which  I  can- 
below,  which  is  taken  from  the  report  not  admit  this  to  be)  yet,  if  the 
in  1  Ba.  &  Be.  at  p.  483. — 0.  A.  S.  vesting  in  possession  be  postponed, 

The  principle,  to  be  extracted  from  so  that  no  distribution  need  take 
aU  the  cases  upon  this  subject,  and  place,  so  far  as  the  grand-children 
applicable  to  this  devise,  is:  that  are  interested;  aU  who  answer  the 
where  there  is  an  immediate  devise  description,  not  at  the  death  of  the 
to  all  the  children  and  grand- chil-  testator,  but  bom  afterwards,  and 
dren,  by  a  general  description,  which  before  the  fund  is  to  vest  in  posses- 
vests  the  property  in  possession  upon  sion,  shall  take.  The  general  de- 
the  death  of  the  testator,  and  is  there-  scription  includes  all ;  and  until  the 
fore  then  distributable;  none,  but  period  of  distribution,  none  are 
those  in  esse  at  that  time,  and  answer-  excluded.  This  is  clearly  laid  down 
ing  the  description,  can  take ;  the  in  Hughes  v.  Hughes  (a),  in  Barring- 
fund  is  then  disposed  of  and  distri-  ton  v.  Tristram  (6),  and  in  Walker 
buted,  and  consequently,  the  after-  v.  Shore  (c). 

(a)  3  Br.  C.  C.  434.   (b)  5  E.  E.  322  (6  Ves.  345).    (c)  10  E.  E.  41  (15  Ves.  122). 
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[M17] 


Ireland. — ^Appeal  from  the  Court  of  Exchequer. 
PHAYRE  V.  Eepresentatives  of  PEEEE.f 

(3  Dow,  App.  Cas.  116—132.) 

A  trust  fund  of  15,000/.,  created  under  a  marriage  settlement  by 
which  certain  lands  were  limited  to  the  husband  for  life,  remainder  to 
the  first  and  other  sons  in  tail,  with  a  power  to  the  husband  of  leasing 
for  forty-one  years,  or  three  lives  at  the  best  rent,  was  directed  by 
the  deed  to  be  laid  out  with  all  conyenient  speed,  in  the  purchase  of 
lands  in  fee  simple,  to  be  conveyed  and  limited  to  the  same  uses  as 
the  other  lands  mentioned  in  the  settlement,  and  in  the  meantime  the 
trustees  were  empowered  with  the  ^consent  of  Phayre  to  lend  out 
the  money  on  any  public  or  private  security.  The  husband  pur- 
chased a  leasehold  interest  for  8,911/.,  and  took  the  assignment  to 
himself  alone,  and  obtained  from  the  trustees,  out  of  the  trust  fund, 
money  to  complete  the  purchase,  and  for  other  purposes,  to  the  amount 
in  all  of  11,696/.  as  a  security  for  which  they  took  a  mortgage  of  the 
leasehold  interest  and  a  collateral  security  for  1,310/.,  amounting  with 
the  purchase-money  to  10,221/.,  being  upwards  of  1,400/.  less  than  the 
sum  advanced  out  of  the  trust  fund.  The  husband  granted  a  lease  at  a 
great  undervalue  for  his  own  term,  of  part  of  the  purchased  lands,  to 
the  attorney  who  managed  the  purchase  for  him,  which  purchase  turned 
out  a  very  beneficial  one :  Held,  by  the  House  of  Lords,  reversing  a 
decree  of  the  Irish  Exchequer,  that  the  first  son  of  the  marriage  was 
entitled  to  follow  that  part  of  the  trust  fund  which  had  been  misapplied, 
and  to  have  the  benefit  of  the  purchase,  and  to  have  the  lands  sold  dis- 
charged of  the  lease  to  the  attorney,  whose  equity  against  him  (the  son) 
as  personal  representative  of  his  father,  was  barred  by  notice  of  the 
settlement  and  breach  of  trust. 

If  stock  is  purchased  with  trust  money,  in  whatever  name  it  may 
stand,  the  profit  belongs  to  the  trust  fund. 

A  person  who  has  notice  of  an  act  of  trustees  in  breach  of  their  trust, 
cannot  derive  any  advantage  therefrom. 

In  contemplation  of  a  marriage  which  afterwards  took  place 
between  Eobert  Phayre,  the  elder,  the  appellant's  father,  and  the 
Honourable  Eicharda  Annesley,  a  deed  of  settlement  dated  July 
13,  1761,  was  executed,  by  which  the  said  Robert  Phayre  the 
elder  conveyed  certain  lands  and  tenements  therein  mentioned  to 
the  Hon.  Arthur  Saunders  Gore,  then  called  Lord  Sudley,  after- 
wards Earl  of  Arran,  one  of  the  defendants,  and  Thomas 
Patrickson,  trustees  therein  named,  to  the  use  of  the  said  Bobert 
Phayre  the  elder,  for  his  life,  with  remainder  to  the  first  and 
every  other  son  of  the  said  marriage  successively,  in  tail  male, 

t  In  re  Pumfrey  (1882)  22  Ch.  D.  255,  52  L.  J.  Ch.  228,  48  L.  T.  516. 
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with  remainders  over ;  in  which  deed  of  settlement  was  contained 
a  leasing  power,  whereby  Phayre  the  elder  was  empowered  from 
time  to  time  during  his  *life  to  demise  the  said  settled  lands, 
and  also  all  such  other  lands  as  should  thereafter  be  purchased 
with  part  of  a  trust  fund  of  19,000Z.  created  by  the  settlement, 
and  thereby  vested  in  the  said  trustees,  or  any  part  or  parts 
thereof,  for  any  terms  or  number  of  years  not  exceeding  forty- 
one  years,  or  three  lives  in  possession,  and  not  in  reversion, 
remainder,  or  expectancy;  and  so  as  upon  every  such  lease 
there  should  be  reserved  and  made  payable  during  the  con- 
tinuance thereof,  the  best  and  most  improved  rent  that  could  be 
reasonably  had  for  the  same,  without  taking  any  sum  of  money 
or  other  thing  by  way  of  fine  or  income,  for  or  in  respect  of  such 
lease  or  leases.  By  this  settlement,  a  sum  of  15,000Z.,  part  of 
the  trust  fund  of  19,0002.,  was  directed  to  be  laid  out,  with  all 
convenient  speed  after  the  execution  of  the  settlement,  by  the 
trustees,  with  the  consent  of  Phayre  the  elder,  in  the  purchase 
of  lands,  tenements,  or  hereditaments,  in  fee-simple  in  Ireland, 
and  that  such  lands,  when  so  purchased,  should  be  conveyed  and 
assured  in  strict  settlement,  and  to  the  like  uses  and  purposes, 
and  with  the  same  limitations  as  were  contained  in  the  settle- 
ment, with  respect  to  the  lands  and  other  fee-simple  estates 
therein  limited  in  strict  settlement ;  and  a  power  was  thereby 
given  to  the  said  trustees,  until  such  purchase  should  be  made, 
to  call  in  the  trust  funds,  and  to  place  the  same  out  at  interest 
on  any  public  or  private  security,  with  the  approbation  of  Phayre 
the  elder,  during  his  life,  and  after  his  death  with  the  approba- 
tion of  the  person  or  persons  to  whom  the  right  of  the  said 
money  should  belong,  under  the  limitations  therein  mentioned. 

Bobert  Phayre  the  elder,  appellant's  father,  on  the  6th  of 
February,  1764,  entered  into  an  agreement,  in  writing,  with  a 
person  of  the  name  of  Sarah  Cooley,  for  the  purchase  of  the 
interest  in  the  lands  of  Davidstown  and  Ballynockan,  and  other 
lands  in  the  said  county  of  Wexford,  which  she  held  for  the 
residue  of  a  term  of  2,000  years,  commencing  on  or  about  the 
1st  day  of  April,  1667,  and  which  agreement  having  been  reduced 
into  writing  by  articles  bearing  date  on  6th  Feb.  1764,  Sarah 
Cooley  afterwards,  in  pursuance  of  these  articles  of  agreement. 
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in  consideration  of  the  sam  of  8,9112.  12a.  9d.  to  her  paid  by 
Phayre  the  elder,  and  which  sum  of  8,911Z.  12«.  9d.  was  part  of 
the  sum  of  15,0002.  vested  in  the  trustees,  ''by  deed  bearing 
date  23rd  October,  1765,  granted,  assigned,  and  conveyed  unto 
the  said  Bobert  Phayre  the  elder,  his  executors,  administrators, 
and  assigns,  the  said  lands  of  Davidstown  and  Ballynockan,  for 
the  then  residue  of  the  said  term  of  2,000  years,  for  his  and 
their  own  use  and  benefit."  The  next  day  after  the  execution  of 
this  assignment  by  Sarah  Cooley,  a  deed  purporting  to  be  a  deed 
of  mortgage  was  executed  by  and  between  Phayre  the  elder,  and 
the  trustees,  reciting  the  marriage  settlement  of  1761,  and  the 
trust  fund  and  the  use  thereof,  as  mentioned  in  the  settlement : 
and  that  8,2002.  of  the  trust  fund  had  been  theretofore  paid  in  to 
Phayre  the  elder,  and  that  he  had  laid  out  the  greatest  part 
thereof  in  the  purchase  of  a  leasehold  interest  for  a  long  term  of 
years,  of  lands  in  Wexford,  from  Sarah  Cooley,  and  that  the 
said  Eobert  Phayre  had  occasion  for  the  farther  sum  of  8,8662. 
to  complete  *the  purchase;  and  that  he  had  applied  to  the 
trustees  to  call  in  the  sum  of  8,9982.  6a.  Sc2.,  part  of  the  said 
trust  fund,  and  to  lend  the  same  to  him,  or  so  much  thereof  as 
would  pay  the  remainder  of  the  purchase-money,  and  enable 
him  to  procure  a  legal  assignment  of  the  said  leasehold  interest, 
and  that  they  had  accordingly  done  so  ;  and  that  the  said  Bobert 
Phayre  had  then  in  his  hands  the  sum  of  11,6962.  of  the  said 
trust  fund :  and  also  reciting  the  deed  of  assignment  from  Cooley 
to  Phayre ;  by  which  mortgage  deed  Bobert  Phayre  the  elder 
assigned  and  conveyed  to  the  trustees  all  his  estate  and  interest 
in  the  said  term  of  years,  in  consideration  of  the  said  sum  of 
11,6962.,  and  also  assigned  to  them  securities  for  1,8102.  4a.  of 
his  own  property,  as  a  collateral  security,  all  subject  to  redemp- 
tion on  payment  of  the  11,6962.  with  interest. 

The  articles  of  agreement,  the  assignment  of  the  purchased 
lands  to  Phayre,  and  the  mortgage  to  the  trustees,  were  all 
prepared  by  Phayre's  attorney,  Thomas  Peree,  who  therefore  had 
notice  of  the  marriage  settlement,  and  the  nature  and  terms  of 
it,  as  it  was  recited  in  the  mortgage  deed;  and  the  money 
thereby  secured  was  expressly  made  subject  to  the  uses  of  the 
trust  fund  mentioned  in  the  settlement. 
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It  was  in  evidence  in  the  cause  that  in  May,  1764,  soon  after 
the  agreement  with  Sarah  Gooley,  and  before  the  purchase  was 
completed,  Feree  had  applied  to  Phayre  for  a  lease  of  part  of 
the  lands,  and  on  the  20th  April,  1767,  Phayre  executed  to  Peree 
a  lease  of  that  part  of  the  lands  known  under  the  denominations 
of  Davidstown  and  Ballynockan,  **  containing  227  acres  and 
upwards,  together  with  *all  timber  and  other  trees  then  growing 
or  thereafter  to  grow  on  any  part  thereof,  to  commence  on  the 
first  day  of  May  then  next,  for  a  term  of  1,800  years,  at  the 
yearly  rent  of  86/.  8«.  for  the  first  six  years,  and  at  the  yearly 
rent  of  80Z.  for  the  remainder  of  the  term."  It  was  in  evidence 
that  the  rent  was  far  below  the  value,  and  certain  letters  from 
Peree  to  Phayre  were  produced  and  proved,  in  one  of  which, 
dated  14th  June,  1766,  he  objected  to  the  terms  required  by 
Phayre,  and  then  stated  his  reasons  for  thinking  that  he  ought 
to  have  the  lease  on  lower  terms,  in  the  following  words : — "  I 
must  certainly  lay  out  some  money  to  erect  a  decent  dwelling 
and  offices,  with  other  improvements ;  and  therefore  conceive, 
even  in  that  light,  I  am  not  to  be  put  upon  a  footing  with  the 
common  run  of  farmers ;  and  as  I  have  the  vanity  to  think  in 
the  article  of  paying  rent  I  am  entitled  to  a  preference  to  them 
and  abatement,  I  imagine  a  difference  of  at  least  two  shillings 
an  acre  ought  to  be  made  on  those  considerations,  and  I  think  I 
may  reasonably  expect  it,  and  the  rather  as  you  well  know,  had 
I  acted  upon  the  principles  of  many  people  in  the  world,  I  might 
have  been  at  liberty  of  purchasing  any  one  denomination  of  the 
estate  on  the  same  terms  you  did  at  the  time  you  agreed  for  that; 
and  add  to  this,  that  if  this  takes  place,  whatever  demand  I  have 
to  you,  which  you  may  believe  from  matters  of  this  nature  is  no 
trifle,  shall  sink  from  thenceforth."  It  also  appeared  that  Peree 
had  procured  opinions  of  counsel  upon  cases  manufactured  for 
the  purpose,  in  order  to  induce  the  trustees  to  consent  to  these 
tr^Jisactions. 

Phayre  the  elder  died  in  1786,  leaving  the  appellant  his  eldest 
son  of  the  above-mentioned  marriage.  He  had  made  a  will; 
but  the  executors  renounced,  and  administration  with  the  will 
annexed  was  granted  to  the  appellant,  who  was  the  residuary 
legatee.    It  appeared  from  the  counterpart  of  the  lease  which 
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came  into  the  appellant's  possesBion  on  the  death  of  his  father, 
that  the  trastees  who  were  considered  as  having  the  legal  estate 
in  them,  in  virtue  of  the  mortgage  of  24th  October,  1765,  had 
not  executed  it ;  and  the  appellant  brought  an  ejectment,  on  the 
demises  of  himself  and  the  trustees,  to  recover  possession  of  the 
lands  let  to  Feree.  But  before  trial  it  was  found  that  the 
trustees  had,  by  indorsement  on  the  back  of  Peree's  part  of  the 
lease,  confirmed  and  ratified  it  as  far  as  they  had  power  to  do  so, 
and  the  ejectment  was  abandoned.  The  appellant  then  on  the 
9th  June,  1792,  filed  his  bill  in  the  Exchequer  to  have  the  lease 
to  Peree  decreed  fraudulent  and  void ;  1st,  as  being  a  fraud  on 
the  settlement  and  leasing  power  contained  in  it ;  2nd,  as  having 
been  obtained  from  Phayre  the  father  by  fraud  and  undue 
influence,  and  at  a  gross  undervalue,  at  a  time  when  Phayre  and 
Peree  stood  in  the  relation  of  attorney  and  client.  Thomas 
Peree  died  before  answer,  and  the  suit  being  revived  against  hi& 
representatives,  and  issue  being  joined,  and  witnesses  examined^ 
and  the  bill  being  amended  by  making  the  Earl  of  Arran  the 
surviving  trustee  a  party,  the  cause  came  on  to  be  heard  on  the 
16th  Nov.  1804.  The  Court  of  Exchequer  were  divided  in 
opinion,  the  Chief  Baron,  Lord  Avenmore,  and  one  of  the  puisne 
Barons,  being  of  opinion  that  the  ^appellant  was  entitled  to  the 
relief  prayed  by  the  bill,  and  the  other  two  Barons  being  of 
opinion  that  the  bill  ought  to  be  dismissed.  It  was  agreed  how- 
ever to  dismiss  the  bill  without  costs,  to  give  an  opportunity  to 
appeal,  and  to  avoid  changing  the  possession  during  its  pendency. 
The  appellant  then  lodged  his  appeal. 

It  was  contended  for  the  appellant,  that  there  was  fraud  and 
breach  of  trust,  1st,  in  the  purchase  of  the  leasehold  interest  of 
Sarah  Cooley,  for  the  benefit  of  Phayre  alone ;  whereas,  under 
the  settlement,  the  money  ought  to  have  been  applied  in  the 
purchase  of  fee-simple  estates  for  the  uses  and  according  to  the 
terms  of  the  settlement;  2nd,  in  taking  as  a  security  for  ll,696i. 
advanced  out  of  the  trust  fund,  lands  purchased  at  8,9112.  along 
with  collateral  securities  for  1,3102.,  being  together  about  1,400Z. 
short  of  the  sum  advanced ;  8rd,  in  confirming  the  lease  made 
to  Peree  at  a  gross  undervalue  :  that  Peree's  lease  was  obtained 
by  undue  influence  and  imposition  on  Phayre  and  the  trustees, 
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besides  being  a  fraud  on  the  settlement ;  that  the  act  of  the 
trustees  could  not  prejudice  the  cestui  que  trust,  and  that  the 
appellant  was  entitled  to  the  benefit  of  the  purchase  from  Gooley, 
the  consideration  for  which  was  paid  out  of  the  trust  fund,  and 
that  he  was  entitled  to  have  the  lands  sold,  discharged  of  Peree*s 
lease,  and  the  proceeds  invested  in  fee  simple  estates  for  the 
uses  of  the  settlement,  and  that  Peree's  equity  as  against  the 
appellant  was  barred  by  the  notice. 

For  the  respondents  it  was  contended,  that  there  were  many 
cases  where  the  cestui  que  trust  could  not  follow  the  trust  money ; 
that  the  trustees  had  *power  to  lend  out  the  money  on  securities, 
and  they  had  accordingly  taken  these  lands  as  a  security,  without 
clothing  them  with  the  trust ;  and  that  the  appellant  could  there- 
fore only  demand  the  amount  of  the  loan  or  money  secured,  and 
not  the  lands  themselves,  and  had  therefore  no  right  to  set  aside 
the  lease  to  Feree,  if  the  security  was  sufficient. 
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RomiUy  and  Hame  for  appellant;  Leach  and  Homer  for 
respondents. 


The  cause  stood  over  for  a  few  weeks,  that  some  person  might 
appear  for  the  Earl  of  Arran,  or  his  representatives.  Counsel 
appeared  at  the  bar  accordingly,  and  stated  that  he  was 
instructed  merely  to  appear  without  saying  anything. 

LoBD  Bedesdale  : 

This  suit,  which  originated  in  the  Court  of  Exchequer  in 
Ireland,  was  founded  on  a  settlement  dated  18th  July,  1761, 
made  on  occasion  of  the  marriage  of  Bobert  Phayre  the  elder, 
the  appellant's  father,  with  Bicharda  Annesley,  by  which  the 
father  conveyed  certain  lands  and  tenements  therein  mentioned, 
to  the  Hon.  Arthur  Saunders  Gore,  then  called  Lord  Sudley, 
afterwards  Earl  of  Arran,  and  another  person  who  died  soon 
after,  as  trustees  to  the  use  of  Phayre  the  father,  for  life, 
remainder  to  the  first  and  every  other  son  of  the  marriage 
successively  in  tail  male,  with  remainders  over.  And  the  settle- 
ment contained  a  leasing  power,  by  which  B.  Phayre,  the  father, 
was  empowered  from  time  to  time  during  his  life  to  demise  the 
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settled  lands,  and  also  other  lands  to  be  purchased  with  a  trust 
fund  of  19,000Z.  *to  be  created  by  the  settlement,  and  vested  in 
the  trustees,  or  any  part  or  parts  thereof,  for  any  term  or 
number  of  years  not  exceeding  forty-one  years,  or  three  lives  in 
possession,  and  not  in  reversion,  remainder,  or  expectancy, 
reserving  the  best  and  most  improved  rent  that  could  be 
reasonably  had  for  the  same  without  taking  any  fine.  By  this 
settlement  a  sum  of  15,000/.,  part  of  the  trust  fund  of  19,000Z., 
was  directed  to  be  laid  out  by  the  trustees,  Lord  Sudley  and 
Thomas  Patrickson,  with  the  consent  of  Phayre  the  father,  in 
the  purchase  of  lands  in  fee  simple,  to  be  conveyed  and  assured 
to  the  same  uses  and  purposes  as  the  other  lands  in  the  settle- 
ment. And  power  was  given  to  the  trustees  to  call  in  the  trust 
funds,  and  to  place  the  same  out  at  interest  with  the  approbation 
of  Phayre  the  elder,  during  his  life  and  after  his  death,  with  the 
approbation  of  the  person  or  persons  to  whom  the  right  of  the 
money  should  belong,  under  the  limitations  in  the  settlement. 
This  trust  fund  was  partly  composed  of  judgment  debt  due  to 
Phayre,  and  partly  of  a  mortgage  debt,  all  which  were  specified 
in  the  settlement.  After  the  marriage,  Phayre  the  elder  entered 
into  an  agreement  with  one  Sarah  Cooley,  for  the  purchase  of 
her  interest  in  certain  lands,  which  she  held  for  the  residue  of  a 
term  of  2,000  years,  commencing  on  the  1st  of  April,  1667. 
This  agreement  was  reduced  into  writing  by  articles  dated 
6th  Feb.  1764,  by  which,  in  consideration  of  a  sum  of  8,911i. 
paid  her  by  Phayre,  which  sum  was  part  of  the  sum  of 
15,000Z.  vested  in  the  trustees  for  the  purposes  of  the  settle- 
ment, Sarah  Cooley  assigned  her  lease  of  the  lands  to  Phayre, 
his  executors,  administrators,  and  assigns,  for  the  ^remainder 
of  the  term.  The  purchase  was  in  point  of  form  therefore  made 
by  Phayre  for  his  own  benefit,  but  the  purchase  money  was 
clearly  part  of  the  trust  fund.  Then  a  deed  in  the  form  of  a 
mortgage  was  made  and  executed  by  and  between  Phayre  the 
father,  and  the  trustees,  reciting  the  marriage  settlement,  the 
trust  fund,  and  the  purposes  of  it,  and  that  the  sum  of  8,200Z. 
secured  by  judgments  as  mentioned  in  the  settlement,  had  been 
paid  to  Phayre,  and  that  he  had  laid  out  the  greater  part  of  it 
in  the  purchase  of  the  leasehold  interest  of  Sarah  Cooley,  in  the 
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lands  mentioned,  and  that  he  had  occasion  for  a  farther  sam 
of  3,856Z.  to  complete  the  purchase,  and  that  he  had  applied  to 
the  trustees  to  call  in  a  sum  of  8,998Z.  due  upon  the  mortgage 
mentioned  in  the  settlement,  being  part  of  the  trust  fund,  and 
to  lend  the  same  or  as  much  thereof  as  would  enable  him  to 
complete  the  purchase,  and  that  they  had  accordingly  done  so ; 
and  that  Phayre  had  then  in  his  hands  a  sum  of  11,6962.  of 
the  trust  fund,  and  Phayre  by  the  said  deed  of  mortgage  of 
October  24,  1765,  assigned  and  conveyed  all  his  estate  and 
interest  in  the  said  purchased  lands  to  the  trustees  in  con- 
sideration of  the  said  sum  of  11,6962.,  and  also  assigned  to  them 
securities  for  1,8102.  of  his  own  property  as  a  collateral  security 
subject  to  redemption  on  payment  of  the  said  sum  of  11,6962. 
with  interest. 

Your  Lordships  observe,  therefore,  that  this  was  a  mortgage 
of  a  leasehold  interest  purchased  for  a  sum  of  8,9112.  part  of  the 
trust  property,  in  addition  to  a  collateral  security  of  1,8102. 
making  together  a  sum  of  10,2212.  in  order  to  secure  a  sum 
of  11,6962.  advanced  to  Phayre  out  of  the  trust  *fund ;  so  that 
this  was  a  very  improper  transaction  in  the  trustees,  independent 
of  the  other  circumstances  in  the  case.  In  fact,  however,  this 
turned  out  a  beneficial  purchase,  and  it  was  contended  that 
the  benefit  belonged  to  Phayre  alone,  though  the  money  was 
advanced  out  of  the  trust  fund,  and  applied  in  the  purchase  of 
this  leasehold  interest  instead  of  being  applied  in  the  purchase 
of  lands  in  fee  simple,  to  be  limited  according  to  the  terms 
of  the  settlement.  The  articles  of  agreement,  the  assignment, 
and  this  mortgage,  were  all  prepared  by  Peree,  who  was  the 
attorney  and  confidential  agent  of  Phayre  in  such  transactions, 
so  that  Peree  was  perfectly  acquainted  with  the  settlement, 
and  must  have  known  that  this  was  a  gross  misapplication  of 
the  trust  fund.  Peree,  having  thus  assisted  Phayre,  seems  to 
have  thought  that  a  share  of  the  benefit  ought  to  arise  to 
himself,  and  proposed  that  Phayre  should  execute  to  him  a  lease 
of  a  portion  of  the  said  purchased  lands  amounting  to  227  acres 
and  upwards,  together  with  all  timber  and  other  trees  then 
growing  or  thereafter  to  grow  on  the  same  or  any  part  thereof, 
to  commence  on  the  1st  of  May,  1767,  for  a  term  of  1,800  years, 
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at  the  yearly  rent  of  961.  6b.  for  the  first  six  years,  and  the 
yearly  rent  of  601.  for  the  remainder  of  the  term.  My  Lords, 
it  is  perfectly  clear  that  this  was  less  than  the  value  of  the  lands, 
and  it  is  also  clear  that  the  lease  was  obtained  from  Fhayr& 
mider  circumstances  which  created  an  impression  that  Fhayre 
was  under  a  sort  of  obligation  to  Peree  for  managing  thiEt 
business  with  the  trustees.  Opinions  of  counsel,  upon  cases 
manufactured  for  the  purpose,  had  been  produced;  but  when 
these  came  to  be  looked  at  *it  appeared  that  Sir  A.  Wolfe, 
then  a  celebrated  lawyer  especially  in  matters  of  conveyancing, 
clearly  considered  the  transactions  as  improper,  though  he 
expressed  himself  in  delicate  terms  with  respect  to  Fhayre* 
The  pretence,  as  stated  expressly  in  Peree's  letter,  for  having 
the  lease  at  a  lower  rent  than  the  common  run  of  farmers,  was, 
that  he  intended  to  build  a  mansion  house  and  offices,  and  te 
make  other  improvements  on  the  lands.  Now  the  building  a 
mansion  house  and  offices  on  lands  let  for  1,800  years,  with  a 
view  to  the  benefit  of  the  person  who  would  be  entitled  at  the 
end  of  that  period,  could  not  be  any  real  inducement ;  so  that 
advantage  appears  to  have  been  taken  of  the  situation  in  which 
Fhayre  stood  with  respect  to  the  property. 

The  suit  has  been  instituted  with  a  view  different  from  that 
which  your  Lordships  must  take  of  it;  for  your  Lordshipa 
must  look  at  the  case  not  with  reference  to  the  objects  of  the 
parties,  but  with  a  view  to  the  effect  of  the  decision  as  it  may 
concern  all  others  in  similar  circumstances.  It  is  quite  clear 
that  if  the  trustees  had  purchased  this  interest,  or  taken  thia 
lease,  for  themselves,  all  the  benefit  would  have  belonged  to  the 
trust  fund;  for  it  is  perfectly  settled  that  trustees  can  never 
deal  with  the  trust  fund  for  their  own  benefit ;  nor  could  Fhayre 
the  father,  who  was  only  tenant  for  life,  take  the  purchase  for 
his  own  benefit  solely.  This  was  a  very  beneficial  leasehold 
interest,  but  the  benefit  must  belong  to  the  trust  fund.  If  a 
purchase  of  stock  had  been  made  in  the  name  of  Fhayre  with  the 
trust  money,  and  the  funds  had  risen,  according  to  innumerable 
cases  in  the  courts  of  equity,  the  ^profit  must  belong  to  the  trust 
fund.  I  think  then  there  is  no  doubt  that  the  situation  of  Feree 
with  respect  to  this  lease  is  not  such  as  to  entitle  him  to  claim 
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the  benefit  of  it  as  against  the  appellant,  tenant  in  tail  under  the 
settlement. 

Bat  the  appellant  stands  in  two  different  situations,  being 
tenant  in  tail  under  the  settlement,  and  also  personal  repre- 
sentative of  his  father.  Under  the  first  character  he  is  clearly 
discharged,  because  Peree  certainly  had  complete  notice  of  the 
nature  of  the  settlement,  and  of  the  misapplication  of  the  trust 
fund,  as  he  prepared  the  cases  for  counsel,  and  was  employed  in 
all  these  transactions.  He  therefore  could  not  maintain  his 
claim  against  the  tenant  in  tail  under  the  settlement ;  and  no 
doubt  the  property  must  be  considered  as  having  vested  in  the 
trustees,  not  in  the  nature  of  a  mortgage,  but  as  part  of  the 
trust  property  which  was  subject  to  be  sold  and  laid  out  in 
the  purchase  of  lands  in  fee  simple,  for  the  uses  and  according 
to  the  terms  of  the  settlement.  It  appears  that  the  trustees 
had  been  prevailed  upon  to  sign  an  approval  of  the  lease.  But 
Peree  could  not  avail  himself  of  that  circumstance,  as  he  must 
have  known  that  they  were  acting  contrary  to  their  trust,  and 
that  they  had  no  right  to  stand  as  mortgagees  of  this  property, 
in  which  character  only  they  confirmed  the  lease.  The  appellant 
then  had  a  right  to  pursue  this  property,  as  it  had  been  vested 
in  the  trustees  for  the  uses  and  purposes  of  the  settlement,  and 
fts  the  act  of  the  trustees  in  confirming  the  lease  was  a  breach 
of  their  trust,  of  which  Peree  had  full  notice.  The  consequence 
is  that  he  (the  appellant)  is  entitled  to  have  the  benefit  of  the 
*lease  from  the  time  of  his  father's  death,  to  have  the  property 
sold,  and  the  produce  applied  to  the  purchase  of  fee  simple  lands 
for  the  uses  of  the  settlement. 

The  question  then  is,  whether  Peree  has  a  claim  against  the 
eon,  as  the  personal  representative  of  the  father.  If  this  trans- 
action had  taken  place  in  the  common  course  of  dealing  between 
lessor  and  lessee,  and  Peree  had  no  notice  of  the  real  state  of 
the  case,  there  would  be  no  ground  for  contending  that  the 
appellant  was  not  answerable.  But  that  is  not  the  nature  of 
this  transaction.  Peree  knew  all,  and  the  lease  was  his  reward 
for  managing  the  business ;  so  that  it  was  obtained  by  taking 
advantage  of  the  situation  in  which  Phayre  the  father  found 
himself  with  respect  to  this  property,  and  was  therefore  a  fraud 
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upon  him.  It  was  a  fraud  likewise  if  considered  as  resting  on 
the  representation  in  Peree's  letter,  which  never  could  be  a  fair 
ground  for  such  a  transaction.  To  represent  that  the  lease 
ought  to  be  granted  at  a  lower  rent  than  might  otherwise  be 
justly  demanded  for  it,  because  the  lessee  of  a  term  of  1,800 
years  intended  to  build  a  dwelling  house  and  offices  on  the 
property  which  was  the  subject  of  the  lease,  was  such  a  manifest 
imposition,  or  such  a  clear  proof  of  improper  influence,  that  the 
transaction  never  could  stand  on  that  ground.  There  was  no 
foundation  therefore  for  any  claim  by  Peree,  in  respect  of  this 
transaction,  against  the  assets  of  the  late  Mr.  Phayre. 

The  Court  of  Exchequer  having  then  dismissed  the  bill  without 
acting  with  regard  to  the  trust  property,  as  I  apprehend  they 
were  bound  to  act,  it  is  necessary  to  reverse  the  decree  in  as  far 
as  it  dismisses  *the  bill,  and  to  declare  that  the  purchase  of 
the  leasehold  interest  in  the  lands  mentioned  in  the  articles 
of  agreement  of  6th  Feb.  1764,  between  Phayre  the  elder,  and 
Sarah  Gooley,  and  the  assignment  of  23rd  Oct.  1765,  of  the 
said  leasehold  interest  to  Phayre  for  his  own  benefit,  and  the 
mortgage  and  assignment  of  24th  Oct.  1765,  ought  to  be  deemed 
a  fraud  in  Phayre  the  father,  and  in  Peree,  and  an  imposition 
on  the  trustees ;  for  it  is  manifest  that  a  great  deal  of  art  was 
employed  to  impose  on  the  trustees,  by  procuring  and  showing 
opinions  of  counsel  on  manufactured  cases :  and  also  to  declare 
that  neither  Phayre  the  elder,  nor  Peree,  ought  to  have  the 
benefit  of  the  said  purchase  or  lease,  and  that  the  appellant  as 
tenant  in  tail  under  the  settlement  is  entitled  to  the  benefit  of 
the  lease  to  Peree  from  the  time  of  his  father's  death,  and  to 
have  the  lands  sold  discharged  of  the  said  lease,  and  to  have  the 
produce  applied  to  the  uses  and  purposes  of  the  settlement ;  and 
to  declare  that  the  appellant  is  entitled  to  stand  as  a  creditor 
on  the  assets  of  his  father,  for  the  difference  between  the  sum 
of  11,696Z.  which  had  got  into  his  hands  out  of  the  trust  fund, 
and  the  sum  of  8,911Z.  which  had  been  paid  to  Sarah  Gooley, 
as  the  consideration  for  her  leasehold  interest  in  these  lands, 
and  that  the  lands  ought  to  be  sold  discharged  of  the  mortgage 
to  the  trustees,  and  the  money  applied  to  the  purchase  of  lands 
in  fee  simple  for  the  uses  and  according  to  the  terms  of  the 
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settlement:  and  to  declare  that  the  lease  to  Feree,  and  the 
confirmation  of  it  by  the  trustees,  was  a  fraud  on  the  marriage 
settlement,  on  the  trustees,  and  on  Fhayre  the  father  ;  and  that 
the  cause  should  be  remitted  *to  the  Court  of  Exchequer,  to 
have  an  account  taken  of  the  rents  and  profits  of  the  lands  and 
premises  comprised  in  the  said  lease,  come  into  the  hands  of 
Peree  and  his  representatives  since  the  death  of  the  appellant's 
father,  and  that,  after  all  just  allowances  made,  the  same  should 
be  paid  and  applied  according  to  the  settlement,  and  that  all 
proper  directions  should  be  given  by  the  Court  for  that  purpose ; 
and  that  as  the  bill  had  been  dismissed,  no  costs  ought  to  be 
given  on  either  side  up  to  this  time,  but  that  it  should  be 
referred  to  the  Court  of  Exchequer,  to  make  such  order  as  to 
future  costs  as  it  might  judge  proper.  This  is  the  way  in 
which  it  appears  to  me  fitting  that  the  cause  should  be  dis- 
posed of. 
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Eldon,  L.  C.  : 

I  feel  obliged  to  my  noble  friend  for  having  gone  so  fully  into 
the  merits  of  the  cause,  as  I  cannot  at  present  state  my  own 
view  of  it  at  so  much  length  as  I  should  wish  to  do  if  I  had  not 
the  benefit  of  his  assistance.!  But  I  have  had  an  opportunity 
of  considering  every  point  of  the  cause,  and  of  discussing  them 
with  the  noble  Lord,  and  I  rise  to  declare  my  entire  concurrence 
in  all  that  he  has  stated. 

Decree  accordingly  reversed. 


t  He  had  just  recovered  from  a  severe  indisposition. 
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ST.  BAEBE  TEEGONWELL  v.  JOHN  SYDENHAM, 
Elder,   and  JOHN   SYDENHAM,   Younger. 

(3  Dow,  App.  Cas.  194—216.) 

Whereyer  land,  or  any  interest  in  land,  which  would  descend  to  the 
heir  at  law,  is  devised  for  purposes  which  the  law  will  not  permit  to 
take  effect,  the  heir  at  law  shall  have  the  benefit  of  the  interest  so 
devised  as  undisposed  of.  The  heir  at  law  takes  whatever  is  undisposed 
of,  not  by  force  of  the  intent,  but  by  the  rule  of  law.  Therefore  where 
A.  devised  lands  to  his  son  B.  for  life,  remainder  to  the  first  and  other 
sons  of  B.  in  tail  male,  remainder  to  the  second,  third,  and  other  sons 
of  A.  successively  in  tail  male :  and  in  case  there  should  be  no  such 
issue  male  of  A.'s  body,  or  the  same  should  become  extinct,  then  to 
trustees  for  a  term  of  sixty  years,  to  retain  the  rents,  until  the  sum  of 
20,000/.  was  received,  which  sum  was  to  be  applied  upon  certain  trusts 
(which  trusts  in  the  events  which  happened  became  void  as  an  infringe- 
ment of  the  rule  against  perpetuities),  and  after  such  sum  should  be 
raised  or  after  the  determination  of  the  term  of  sixty  years,  the  estate 
was  limited  to  G.  for  life  with  remainders  over.  It  was  held  by  the 
House  of  Lords,  reversing  a  decree  of  the  Court  of  Exchequer,  that  the 
consequence  of  the  failure  of  the  trusts  of  the  term  was,  not  that  the 
[  *195  J  next  devisee  became  entitled  as  if  there  *had  been  no  such  intermediate 

devise,  but  that  the  trusts  of  the  term  resulted  to  the  heir  at  law. 

This  was  a  bill  by  two  devisees  under  the  will  after  mentioned 
against  the  heir  at  law,  and  the  executor  of  the  survivor  of  the 
trustees  named  in  the  will,  to  have  it  declared  that  the  trusts  of 
a  term  of  60  years  created  by  the  will  were  void,  as  being  too 
remote  under  the  circumstances,  and  that  the  plaintiffs,  as  next 
in  interest,  were  entitled  to  the  lands  comprised  in  the  term  dis- 
charged of  the  trusts. 

The  bill  stated  in  substance  that  Humphrey  Sydenham  by  his 
will,  dated  February  25, 1787,  devised  and  bequeathed  his  estates 
in  the  parish  of  Astington,  in  the  county  of  Somerset,  to  trustees 
upon  certain  trusts  and  to  certain  uses;  and  amongst  others,  upon 
the  determination  of  certain  terms  therein  mentioned,  to  the  use 
of  his  son,  St.  Barbe  Sydenham,  for  life ;  and,  after  the  usual 
remainder  to  preserve  the  contingent  remainders,  remainder  to 
the  first  and  other  sons  of  St.  Barbe  Sydenham,  in  tail  male ; 
remainder  to  the  eldest  daughter  of  St.  Barbe  Sydenham,  and 
the  heirs  of  her  body;  with  like  remainders  to  the  second  and 
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other  daughters  of  St.  Barbe  Sydenham ;  remainders  over,  with 
the  ultimate  remainder  in  fee  to  the  testator's  right  heirs. 

The  testator  then  devised  his  estates  in  the  parishes  of  Dul- 
verton  and  Brushford,  in  the  said  county,  to  the  same  trustees, 
to  the  use  of  S3veral  termors  and  persons  who  had  estates  for  life 
given  them  by  the  will,  and  amongst  others  to  the  said  St.  Barbe 
Sydenham  for  life,  with  remainder  to  his  first  and  other  sons 
successively  in  tail  male,  remainder  to  the  second  and  other  sons 
of  the  testator  in  tail  male;  and  in  case  there  should  be  no  such 
issue  male  of  the  testator's  body,  or  the  same  should  become  ex- 
tinct, then  as  to  that  part  of  these  estates  called  Coombe,  the 
Clawes,  Andrews  Bill,  &c.  to  the  use  of  the  testator's  brother, 
Ployer  Sydenham,  for  life,  remainder  to  his  first  and  other  sons 
in  tail  male  ;  and,  after  several  other  remainders  for  life  and  in 
tail,  remainder  to  the  plaintiff,  John  Sydenham  the  elder,  for 
life,  remainder  to  his  first  and  other  sons  in  tail  male,  with  the 
ultimate  remainder  in  fee  to  the  right  heirs  of  the  testator. 

"And  as  to  all  the  rest  of  his  manors  of  Dulverton  and 
Brushford  Sydenham,  and  all  other  his  estates  in  the  parishes 
of  Dulverton  and  Brushford,  to  retain  the  same  in  their  hands 
and  custody,  for  and  during  the  term  of  60  years ;  and  during 
the  said  term  to  receive  the  rents  and  profits  thereof ;  and  to 
grant  leases  for  one,  two,  or  three  lives,  until  they  should  have 
received  thereby  the  sum  of  17,500Z.  which  his  will  was  they 
should  apply  to  the  uses  following,  viz. :  when  they  should 
have  received  2,500Z.,  to  lay  out  the  same,  together  with  such 
interest  as  they  should  have  made  therefrom,  or  from  any  part 
thereof,  in  some  real  estate  in  some  or  other  of  the  parishes  and 
counties  ^therein  mentioned ;  provided  the  same  be  not  in 
tithes  appropriations,  or  tithe-free  lands  (from  the  purchasing 
or  keeping  of  which  he  thereby  earnestly  exhorted  all  his  pos- 
terity and  kindred  that  should  receive  any  estate  by  virtue  of 
his  will) ;  and  at  the  same  time  to  settle  the  same  estate,  so 
purchased,  on  such  person  for  life,  as,  by  virtue  of  his  said  will, 
should  then  be  in  possession  of  his  estate  at  Astington ;  or  in 
case,  by  suffering  a  common  recovery  or  otherwise,  his  said 
Astington  estate  should  be  in  other  hands,  then  on  such  person 
as  would,  in  case  no  such  common  recovery  or  other  thing  had 
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been  suffered  or  done  for  the  disinheriting  such  person,  have 
been  in  possession  of  the  same  by  virtue  and  according  to  the 
intent  of  his  will ;  and  so,  from  time  to  time,  as  soon  and  as 
often  as  the  further  sum  of  2,500/.  should  be  raised,  as  therein 
before  directed,  until  the  whole  sum  of  17,500Z.  should  be  so 
raised,  should  lay  out  the  same,  together  with  its  several  in- 
terests as  therein  mentioned,  in  some  or  one  of  the  parishes 
therein  before  directed,  to  be  settled  on  the  several  persons  for 
life  as  should  be,  or  should  have  been,  in  case  no  such  common 
recovery  or  other  thing  had  been  suffered  or  done,  on  each  of 
the  said  times,  in  possession  of  his  Astington  estate  in  pur- 
suance of  that  his  will ;  with  such  remainder  that  on  each  of  the 
said  several  settlements  the  said  estates  to  be  settled  be  so  settled 
in  pursuance  of  that  his  will  as  might  continue  the  said  estates, 
so  long  as  it  should  please  God,  in  the  blood  and  name  of  the 
said  St.  Barbes.  And  after  the  said  17,5002.  should  be  so 
raised,  then  to  raise  *the  further  sum  of  2,500Z.,  to  be  laid  out 
in  some  real  estates  in  some  or  one  of  the  parishes  of  Dulverton, 
Brushford,  East  Ansley,  Baddleton,  or  Baddington ;  and  at  the 
same  time  to  settle  the  said  estate,  so  purchased,  on  such  person 
for  life  as,  by  virtue  of  that  his  will,  should  then  be  in  posses- 
sion of  the  estate  of  Dulverton ;  or  in  case  of  suffering  a  com- 
mon recovery,  or  otherwise,  his  said  Dulverton  estate  should  be 
in  other  hands,  then,  on  such  person  as  should,  in  case  no  such 
common  recovery  or  other  thing  had  been  suffered  or  done  for 
the  disinheriting  such  person,  have  been  in  possession  of  the 
same  by  virtue  and  according  to  the  intent  of  his  will,  with  such 
remainder  as  might  continue  the  same,  as  long  as  it  should 
please  God,  in  the  name  and  blood  of  the  Sydenhams.  And 
after  the  said  two  sums,  amounting  to  20,000Z.  and  expenses, 
should  be  raised  for  the  said  uses,  or  determination  of  the  said 
term  of  60  years,  then  to  the  use  of  his  said  brother  Floyer 
Sydenham  for  life,  with  the  remainder  to  his  eldest  and  other 
sons  in  tail  male  : "  and,  after  such  other  remainders  as  he  had 
limited  with  respect  to  the  first  part  of  the  Dulverton  estate, 
remainder  to  the  elder  plaintiff  for  Ufe,  remainder  to  his  first 
and  other  sons  in  tail  male,  &c.  with  the  ultimate  remainder  in 
fee  to  the  testator's  right  heirs. 
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The  bUl  farther  stated  that  Humphrey  Sydenham,  the  tes- 
tator, died  in  1757,  without  having  altered  his  will,  leaving  only 
one  son,  the  said  St.  Barbe  Sydenham,  and  two  daughters ;  that 
St.  Barbe  Sydenham,  entered  on  the  estates  so  limited  to  him 
for  life,  and  had  two  daughters,  Ellery  and  Katharine,  but  no 
*male  issue;  that  Ellery  died  unmarried  in  her  father's  life- 
time; and  Katharine,  who  intermarried  with  Lewis  Dymock 
Grosvenor  Tregonwell,  also  died,  leaving  only  one  son,  St.  Barbe 
Tregonwell  (the  defendant) ;  that  St.  Barbe  Sydenham  died  in 
1799,  leaving  the  said  St.  Barbe  Tregonwell  his  grandson  and 
heir  at  law,  and  as  such  heir  at  law  of  the  testator ;  that  St. 
Barbe  Sydenham,  Floyer  Sydenham,  and  the  several  interme- 
diate devisees,  having  died  in  the  testator's  lifetime,  or  without 
issue  male,  the  plaintiff,  John  Sydenham  the  elder,  became  en- 
titled to  an  estate  for  life  in  possession  in  the  premises  of 
Coombe,  the  Clawes,  Andrews  Bill,  &c. ;  and  the  Plaintiff,  John 
Sydenham  the  younger,  to  an  estate  tail  in  remainder  therein  ; 
that  the  said  St.  Barbe  Tregonwell  was  tenant  in  tail  of  the 
Astington  estate ;  and  that  as  to  the  second  part  of  the  Dul- 
verton  estate,  one  of  the  trustees  of  the  term  had  died,  and  the 
same  had  become  vested  in  the  other  trustee,  Lucas,  alone,  but 
that  the  trusts  had  not  been  executed.  And  the  plaintiffs  in- 
sisted ''that  the  limitations  of  the  estates  and  premises,  so 
directed  to  be  purchased  by  the  money  to  be  raised  by  means  of 
the  said  term  of  60  years,  were  too  remote,  and  were  beyond  the 
limits  allowed  by  law  for  the  limitations  of  estates  by  devise ;  and 
that  the  trusts  declared  by  the  said  will  of  and  concerning  the 
said  term  of  60  years  were  contrary  to  the  law  and  policy  of  this 
realm,  and  therefore  wholly  void  and  of  no  effect,  as  tending  to 
create  a  perpetuity."  And  the  said  bill  prayed  "  that  the  trusts 
declared  and  expressed  in  and  by  the  said  will,  concemiag  the 
said  term  of  60  years,  might  be  declared  void,  and  "^that  the 
defendant,  Robert  Tristram  Lucas,  executor  of  the  surviving 
trustee  named  in  the  will,  might  be  declared  to  be  a  trustee 
thereof,  or  of  the  remainder  thereof,  for  the  benefit  of  the  plain- 
tiffs, according  to  their  respective  rights  and  interests  as  afore- 
said ;  and  might  be  decreed  to  transfer  or  assign  the  same  for 
the  remainder  of  the  said  term  of  60  years  to  the  complain- 
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premises. 

To  this  bill  St.  Barbe  Tregonwell,  the  heir  at  law,  then  an 
infant,  answered  by  his  father  and  guardian,  submitting  his 
interests  to  the  protection  of  the  Court.  After  issue  joined,  and 
proof  by  witnesses  for  the  plaintiffs  of  the  material  allegations 
in  the  bill,  the  cause  came  on  to  be  heard :  and  on  May  15, 
1807,  the  Court  "  declared  that  the  trusts  of  the  60  years'  term 
were  void,  and  that  the  defendant  Lucas  was  a  trustee  thereof 
for  the  benefit  of  the  plaintiffs  according  to  their  respective 
interests  : "  and  decreed  ^'  that  the  said  Lucas  should  convey  and 
assign  the  estate  and  premises  comprised  in  the  60  years'  term 
to  the  plaintiffs,  or  as  they  should  appoint,  for  the  remainder  of 
the  said  term,  to  attend  the  inheritance  of  the  said  estate  and 
premises,  &c." 

From  this  decree  the  defendant,  St.  Barbe  Tregonwell,  the 
heir  at  law,  appealed. 

For  the  appellant  it  was  contended, 
That  the  trusts  of  the  term  ^resulted  to  the  heir  at  law  as  un- 
i;»20i  ]      disposed  of.    Arnold  v.  Chapman y\  Grosvenor  v.  HaUam,  n.  to 
Wright  v.  Row, I  Jackson  v.  Hurlock.^ 

For  the  respondents  it  was  argued,  that  *in  Arnold  v. 
[  •203  ]  Chapman,  the  devise  was  made  minus  a  certain  portion,  and  the 
devisee  could  only  take  what  was  given.  The  case  of  Cruse  v. 
Barley,  \\  proceeded  on  the  same  distinction,  being  in  unison  with 
Arnold  v.  Chapman,  where  the  devise  was  minus  what  had  been 
previously  taken  out  of  it.  The  case  of  Jackson  v.  Hurlock  was 
that  of  a  devise  coupled  with  a  charge,  which  could  not  be 
executed,  and  it  was  held  that  the  charge  sunk  for  the  benefit  of 
the  devisee.  So  in  Wright  v.  Row,  and  Barrington  v.  Here- 
/ord,%  proceeded  on  the  same  principle.  *  *  Here  lands 
were  devised  subject  to  a  charge  of  20,000Z.  for  certain  trusts, 
which  could  not  be  executed ;  and  on  the  principle  of  Jackson  v. 

t  1  Ves.  Sen.  103.  II  3  P.  Wms.  20. 
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§  Amb.  487. 


VOL,  XV.] 


1815.    H.  L.    8  DOW,  203—206. 


45 


Hurlock^  and  Wright  v.  Row,  the  charge  was  not  to  be  raised  at 
all,  but  must  sink  for  the  benefit  of  the  next  devisee.  The  term 
itself  could  not  arise,  unless  the  trusts  could  be  executed.  It 
must  rise  for  this  purpose,  or  not  at  all. 

In  reply  it  was  insisted  that  *  *  this  *was  not  the  case  of  a 
charge.  The  trustees  had  the  legal  estate  till  a  certain  period 
arrived,  and  if  the  trusts  could  not  be  executed,  they  must 
result  to  the  heir  at  law  as  undisposed  of.  The  cases  cited  on 
the  other  side  were  those  cases  where  the  whole  was  first  devised, 
and  then  an  exception  made  for  an  illegal  purpose,  which  being 
void  the  devise  became  absolute.  But  this  was  a  distinct 
interest. 
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RomiUy  and  Le<uh  for  appellant ;  Hart  and  Roupell  for 
respondents. 


The  cause  stood  over  for  judgment. 

Lord  Bedesdale,  (after  stating  the  case)  said : 

*  *  In  the  will  the  trust  is  said  to  be  for  raising  certain 
sums,  amounting  together  to  20,0002.,  and  after  that  should  be 
raised,  or  the  term  determined,  to  the  use  of  those  to  whom  he 
had  devised  the  other  part  of  the  Dulverton  estate ;  so  that  he 
has  expressly  excluded  them  from  taking  any  benefit  from  this 
devise  till  the  money  should  be  raised,  or  the  term  determined. 

I  take  it  to  be  perfectly  clear  that,  where  that  is  devised  by 
will  which  would  otherwise  descend  to  the  heir,  whatever  is  not 
given  to  some  devisee  goes  to  the  heir  at  law,  and  that  what  it  is 
impossible  for  the  devisee  to  take  belongs  to  the  heir ;  and  the 
question  always  is,  where  a  purpose  pointed  out  by  the  testator 
fails,  whether  the  interest  is  expressly,  or  by  necessary  implica- 
tion, given  to  some  devisee ;  if  not,  the  heir  must  take.  Now  in 
this  case,  there  are  no  words  by  which  the  next  devisees  can 
take,  till  the  20,000Z.  have  been  raised.  It  strikes  me  then,  in 
that  view  of  the  case,  that  we  cannot  affirm  this  decree  consist- 
ently with  the  law  as  decided  in  other  cases,  that  where  the 
testator  has  not  pointed  out  another  to  whom  the  benefit  is  o  go, 
the  heir  at  law  must  have  it. 
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But  I  do  not  see  any  ground  upon  which  it  can  be  maintained, 
that  the  trusts  of  the  term  were  originally  void.  They  are  legal 
as  far  as  the  raising  of  this  sum  of  20,0002.  The  laying  out  the 
money,  when  raised  in  the  purchase  of  lands,  is  a  perfectly  legal 
trust.  The  directions  for  the  conveyance  of  the  lands  so  pur- 
chased are  legal,  as  applicable  to  certain  ^persons.  The  point  at 
which  the  illegality  commences  is  where  the  testator  limits  for 
life  to  persons  not  in  existence  at  the  time  of  his  death,  as  these 
could  not  be  made  tenants  for  life,  at  least  not  with  remainders 
to  their  first  and  other  sons,  but  must  take  a  larger  estate,  so 
that  I  am  strongly  impressed  with  the  idea  that  the  trusts  were 
not  originally  void,  and  that  the  directions  to  purchase  were 
good. 

.  Now  the  present  case  is  to  be  considered  in  two  ways ;  first, 
the  right  of  the  heir  to  the  land  devised,  so  far  as  he  is  not  dis- 
inherited. But  he  is  not  disinherited  in  favour  of  those,  who, 
according  to  the  decision  of  the  Court  of  Exchequer  would  be 
entitled  ;  for  they  cannot  take,  because  the  interest  is  not  given 
them  until  the  20,000Z.  be  raised :  the  consequence  necessarily 
is  that,  if  there  is  a  failure  as  to  thewhole  of  the  devisees,  the 
heir  must  take  till  the  20,000/.  is  raised ;  or  if  that  cannot  be 
raised  within  60  years,  then  he  must  take  the  beneficial  interest 
for  the  whole  of  the  60  years*  term.  *  *  The  only  case  that 
appears  materially  to  affect  the  question  is  that  of  Jackson  v. 
Hurlockyj:  decided  by  Lord  Northington.  In  that  case  the 
testator  had  given  his  real  estate  to  a  lady  whom  he  intended  to 
marry,  and  afterwards  did  marry,  reserving  to  himself  a  power 
to  charge  the  land  with  a  sum  not  exceeding  10,000Z.,  and  this 
power  he  afterwards  executed  to  the  amount  of  6,000Z.  for  the 
benefit  of  charities.  This  was  void,  and  Lord  Northington 
decided  that  the  money  sunk  for  the  benefit  of  the  devisee ;  but 
there  the  whole  interest  had  been  previously  given  to  the  devisee. 
In  Grosvenor  V.  HaUam,l  Lord  Camden  held  that  a  rent  charge 
given  to  a  charity,  being  void  by  the  statute,  went  to  the  heir  at 
law  ;  and  the  reason  was,  that  though  the  gift  to  the  charity  was 
void,  yet  the  rent  charge  was  severed  from  the  devise,  and  must 
therefore  go  to  the  heir.  So  here  the  interest  in  the  term  was 
t  Amb.  487.  J  Amb.  64?. 
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severed  from  the  devise,  the  devisee  not  being  to  take  till  after 
the  20,000/.  were  raised,  and  ^therefore  it  must  go  to  the  heir 
till  then.  That  is  conformable  to  the  decisions  in  the  other 
cases,  where  the  Courts  have  constantly  held  that,  when  a  dis- 
position cannot  take  effect,  and  there  are  neither  express  words, 
nor  necessary  implication,  to  shew  the  testator's  intention  that 
the  interest  should  go  to  a  devisee,  there  the  heir  must  take.  In 
the  case  of  Arnold  v.  Chapman,^  a  copyhold  estate  was  devised 
to  Chapman,  he  causing  1,000Z.  to  be  paid  to  the  executors,  and 
then  the  testator  gave  all  the  residue  of  his  estate,  real  and 
personal,  after  payment  of  debts  and  legacies,  to  the  Foundling 
Hospital.  Lord  Habdwicke  there  said  that,  in  Roper  v.  Rat- 
cliffe^l  it  was  resolved  that  whatever  is  taken  out  of  the  real 
estate  shall  be  considered  as  real ;  and  this  would  be  taking  so 
much  out  of  the  real  estate  for  the  charity,  which  therefore  shall 
not  go  to  it.  The  legacy  was  well  laid  on  the  real  estate,  but 
not  well  disposed  of,  by  reason  of  the  Act,  and  it  was  decreed  to 
the  heir,  and  not  to  the  devisee.  So  here  the  charge  is  well  laid 
on  the  real  estate,  but  in  the  events  which  happened  not  well 
disposed  of,  and  therefore  resulted  to  the  heir  at  law,  as  not 
effectually  disposed  of  by  the  will.  I  submit  then  that  the 
benefit  of  the  trusts  of  this  term  does  not  belong  to  the  subse- 
quent devisees,  but  must  go  to  the  heir  at  law,  and  that  the 
decree  of  the  Court  of  Exchequer  ought  therefore  to  be  reversed. 
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Eldon,  L.  C.  : 

The  way  in  which  I  consider  the  case,  is  this :  Where  land,  or 
interest  in  land,  such  as  would  descend  to  the  heir  at  law,  is 
undisposed  of  by  the  will,  the  heir  at  law  shall  have  *the  benefit 
of  all  that  is  not  disposed  of ;  and  if  the  testator  has  disposed  of 
the  legal  interest,  but  not  the  beneficial,  then  the  heir  at  law 
shall  take  by  a  resulting  trust  all  the  beneficial  interest  which  is 
80  undisposed  of.  I  do  not  say  that  this  is  universally  true, 
because  particular  circumstances  in  certain  cases  may  make  a 
distinction.  But  that  is  the  general  rule,  and  it  amounts  to  this, 
that  pro  tanto  the  heir  is  not  disinherited.  It  follows  then  that, 
when  a  devise  fails,  the  interest  goes  to  the  heir  at  law,  unless 
t  1  Vee.  Sen.  108.  J  9  Mod.  171. 
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there  appear  in  the  will  express  words,  or  necessary  implication, 
to  the  contrary.  In  case  a  devise  fails,  then  the  interest  must 
generally  go  to  the  heir  at  law,  as  not  being  disposed  of  by  the 
will,  because,  generally  speaking,  such  an  interest  cannot  pass 
from  the  heir,  except  by  express  words,  or  necessary  implication. 
The  general  principle  is  that  an  heir  can  only  be  disinherited  by 
express  words,  or  necessary  implication ;  and  if  there  is  a  doubt 
whether  it  is  intended  for  the  devisee  or  heir,  or  in  case  what  is 
given  by  the  will  to  another  should  not  have  effect,  then  it  goes 
to  the  heir.  But  if  a  gift  over  is  clearly  expressed,  or  necessarily 
implied,  then  it  goes  as  the  testator  intended  it  should  go.  As 
for  instance,  land  is  devised  to  A.,  charged  with  a  legacy  to  B., 
provided  B.  attain  the  age  of  21.  There  the  devise  is  absolute 
as  to  A.,  unless  B.  attains  the  age  of  21 ;  if  he  does,  then  he  is 
to  have  the  legacy;  but  his  attaining  21,  is  a  condition  upon 
which  alone  he  is  to  have  it,  and  if  he  does  not  attain  that  age, 
then  the  will  is  to  be  read  as  if  no  such  legacy  had  been  given, 
and  the  heir  at  law  does  not  come  in,  because  the  whole  is 
absolutely  given  to  the  devisee ;  but  a  gift  which  fails  must  be 
clearly  ^intended,  upon  the  failure  of  the  condition,  to  be  for  the 
benefit  of  the  devisee,  otherwise  he  cannot  take  advantage  of  that 
failure,  as  he  being  devisee  can  only  take  what  is  given  him  by 
the  will.  The  case  of  Arnold  v.  Chapman,\  mentioned  at  the 
Bar,  proceeded  on  that  principle.  There  one  Emerson  devised  a 
copyhold  to  Chapman,  he  causing  1,000Z.  to  be  paid  to  his 
executors,  and  then  the  residue  of  all  his  estates  (after  payment 
of  debts  and  legacies),  freehold,  copyhold,  leasehold,  plate,  rings, 
stock,  &c.  he  gave  to  the  Foundling  Hospital.  The  land  was 
prohibited  to  be  given  to  such  a  charity,  and  the  question  was 
what  was  to  become  of  the  1,0002.  It  was  not  made  applicable 
to  the  payment  of  the  debts  and  legacies,  and  then  the  next  of 
kin  claimed  it,  but  the  Court  said  No,  it  was  not  given  to  them. 
Then  the  devisee  insisted  that  it  should  not  be  raised  at  all,  and 
that  it  was  the  same  as  if  the  condition  had  been  to  pay  it  to  the 
charity,  which  was  an  unlawful  act,  and  therefore  void,  and  the 
estate  absolute.  But  to  this  it  was  answered  that  the  testator 
had  no  intention  to  give  it  to  him ;  that  the  estate  was  given  to 
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hiniy  he  causing  l^OOOZ.  to  be  paid  out  of  it;  that  the  1,0002. 
could  not  go  to  the  devisee,  for  his  paying  it  was  a  condition 
upon  which  the  estate  was  given  him.  And  Lord  Habdwickb 
said  that,  in  as  much  as  the  heir  might  enter  for  breach  of  the 
condition,  and  in  as  much  as  the  hospital  could  not  by  law  take 
it,  and  the  devisee  could  not  take  it  because  it  was  not  given 
him,  the  1,0002.  must  go  to  the  heir ;  whether  it  was  intended 
for  him  or  not  signified  nothing,  as  he  did  not  take  by  force  of 
the  intent,  but  by  the  rule  of  law. 

So  in  the  case  of  Grogvenor,  or  Gravenor  v.  Hallam,j:  also 
mentioned  at  the  Bar,  where  one  Goldsbury  by  his  will  gave  a 
messuage  in  Ipswich  to  his  executors,  subject  to  a  charge  of  lOZ. 
out  of  the  same  for  ever,  to  certain  charities,  the  estate  to  be 
sold,  and  after  payment  of  debts  residue  to  some  persons  named, 
the  question  was,  what  was  to  become  of  the  102.?  Lord 
Cahdbn  said  that  the  land  was  given  to  the  devisees,  subject  to 
the  payment  of  102.  a-year,  that  the  102.  was  severed  from  the 
devise,  and  being  void  as  given  to  a  charity,  it  went  to  the  heir 
at  law,  as  not  effectually  disposed  of.  There  was  no  declaration 
of  intention,  express  or  implied,  as  to  its  going  in  a  way  per- 
mitted by  law,  and  not  being  effectually  disposed  of  ex  come- 
quentia  it  went  to  the  heir  at  law. 

The  case  of  Carrick  v.  Errington  J  was  decided  on  the  same 
principle.  Edward  Errington  there,  by  lease  and  release, 
settled  lands  to  himself  for  life,  remainder  to  his  first  and  other 
sons  successively  in  tail  male,  remainder  to  Thomas  Errington, 
a  Papist,  for  life  ;  remainder  to  trustees  during  the  Papist's  life, 
to  preserve  contingent  remainders;  remainder  to  the  Papist's 
first  and  other  sons  in  tail  male ;  remainder  to  William  Erring- 
ton, a  Protestant.  The  remainders  were  void  as  to  the  Papist, 
but  the  effect  was  held  to  be,  not  that  the  subsequent  remainders 
were  accelerated,  but  that  the  rents  and  profits  belonged  to  the 
heir  during  the  life  of  the  Papist.  Upon  the  same  ground  in 
the  case  of  Hopkins  v.  Hopkins,^  where  estates  were  Umited  by 
will  to  certain  persons,  on  their  attaining  the  age  of  21,  with  an 
allowance  for  maintenance  in  the  mean  time,  out  ^of  the  rents 
and  profits ;  the  surplus  rents  and  profits,  remaining  undisposed 
t  Amb.  613.  t  3  P.  Wms.  361.  §  1  Atk.  597. 
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Tbeoon      of  till  they  attained  the  age  of  21,  were  decreed  to  the  heir  at 
„.  law.     So  likewise  in  Stcmehotise  v.  Evelyn,}  the  decision  was 

Sydenham.  ^^^  ^^le  same  ground  in  favour  of  the  heir,  and  this  shews  how 
careful  the  Courts  are,  not  to  disinherit  an  heir  at  law,  unless  it  is 
clearly  the  intention  of  the  testator  that  the  property  should  go  in 
another  direction.  There  one  devised  a  rent  charge  to  a  trustee, 
to  be  sold  to  pay  legacies,  amounting  to  800Z.  and  if  the  rent 
charge  should  sell  for  1,000Z.  then  to  pay  a  further  legacy  of 
200Z.  The  rent  charge  sold  for  less  than  1,000Z.  but  for  more 
than  800Z.,  though  not  for  200Z.  more.  The  question  was,  who 
should  take  the  surplus  above  the  800Z.  It  was  contended  that 
the  legatees  should  take  in  proportion  to  their  legacies.  But 
"  no,"  said  the  Court,  *'  for  in  that  way  we  should  be  making 
the  will  instead  of  the  testator,"  and  it  was  held  that  the  surplus 
resulted  to  the  heir  at  law. 

As  to  the  charity  cases  where  the  gifts  rendered  void  by  the 
statute  did  not  go  to  the  heir,  they  all  seem  to  have  been  decided 
on  one  or  other  of  these  grounds,  that  the  heir  at  law  was  com- 
pletely disinherited,  or  that  his  claim  was  barred  under  an 
intention  of  the  testator,  express  or  clearly  implied. 

The  case  of  Jackson  v.  Hurlock  I  appears  to  have  been  decided 
on  the  first  of  these  principles. .  This  was  a  devise  of  the  whole 
estate,  subject  to  the  payment  of  such  sums  not  exceeding 
10,000Z.  as  the  testator  should  appoint,  not  doubting  the  devisee's 
honour  and  integrity  in  the  performance  of  the  will.     Several 

r  •214  ]  sums,  amounting  to  6,000Z.,  were  appointed  to  *charitable  and 
superstitious  uses.  It  was  argued  there  that  the  heir  at  law 
ought  to  have  this  sum,  as  the  estate  was  given  to  the  devisee 
subject  to  the  payment ;  but  the  Court  said,  and  rightly  said, 
"  No."  The  testator  gave  the  devisee  the  whole  interest  in  jthe 
land,  reserving  only  a  power  of  appointment,  and  if  he  abstained 
from  appointing,  or  made  an  appointment  which  was  void,  he 
did  not  diminish  the  whole  interest  which  was  given  to  the 
devisee,  and  the  heir  was  altogether  disinherited.  That  points 
to  the  very  distinction  noticed  by  Lord  Camden,  in  the  case  of 
Grarenor  v.  HaUam,  where  the  estate  was  given  to  the  devisee,  • 
subject  to  certain  rent  charges  which  he  created  by  his  will, 
t  3  P.  Wms.  261.  t  Amb.  487. 
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cevering  the  rent  charge  from  the  devise,  and  thereby  manifesting 
an  intention  that  it  should  not  go  to  the  devisee,  and  the  uses 
being  void,  the  rent  charges  went  to  the  heir  at  law.  That  was 
Lord  Northinoton's  decision ;  and  the  decision  in  Barrington 
V.  Hereford  t  proceeded  upon  the  same  principle. 

Now  see  what  this  case  is:  and  here  I  must  distinguish 
between  this  and  a  case  lately  decided  in  the  Court  of  Chancery, 
where  a  term  was  created  for  raising  portions,  and  no  portions 
were  subsequently  mentioned.!  It  was  there  contended  that  the 
heir  at  law  was  entitled  to  the  beneficial  interest  as  undisposed 
of.  But  the  Court,  looking  at  the  intention  as  collected  from 
the  whole  of  the  will,  was  of  opinion  that,  as  the  testator  had 
not  mentioned  any  portions,  he  had  merely  stated  what  he 
proposed  in  case  he  had  chosen  to  express  it :  but  as  he  had  not 
mentioned  any  portions,  the  will  was  so  framed  that  that  part 
could  have  no  application ;  and  it  was  decided  *that  the  principle 
was  clear  that  the  devisee  should  take,  subject  to  these  portions 
if  they  were  to  be  raised ;  if  not,  then  absolutely ;  and  so  the 
term  was  assigned  to  him  to  attend  on  the  inheritance.  But 
that  was  a  different  case  from  the  present.  If  the  term  there, 
for  instance,  had  been  for  ninety  years,  in  order  to  raise  20,0002. 
for  charities,  and  after  the  sum  had  been  raised,  then  the  lands 
to  go  to  certain  devisees  ;  in  that  way  of  putting  it,  the  question 
would  be  whether  the  devisees  could  take  any  thing  till  the 
money  had  been  so  raised.  And  according-  to  the  cases  which  I 
have  mentioned,  of  intention  manifested  that  the  devisees  should 
take  short  of  that,  they  had  no  right  to  say  that  the  interest  was 
included  in  the  devise  to  them,  as  they  could  only  take  according 
to  the  intention. 

There  could  be  no  doubt  but  that  in  this  case  the  term  was 
well  created.  It  was  admitted  to  be  so  in  the  decree  which 
directed  that  it  should  be  assigned  to  attend  the  inheritance : 
and  here  I  must  intimate  that  though  these  trusts  have  been 
considered  as  too  remote,  it  is  difficult  to  say  that  they  were  so 
in  all  events ;  but  as  the  case  had  not  happened  in  which  they 
could  be  carried  into  effect,  and  as  the  money  was  to  be  raised 
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out  of  land,  and  the  devisee  could  not  take  it  because  it  was  not 
given  to  him,  it  must  go  to  the  real  representative.  It  appears 
to  me  then  that  the  question  is  narrowed  to  this  : — suppose  the 
trusts  were  too  remote,  was  it  the  intention  of  the  testator  that 
in  such  circumstances  the  devisee  should  take  the  beneficial 
interest  in  the  term  ?  A  question  which  must  be  considered  with 
reference  to  the  fact,  that  there  is  an  express  direction  to  the 
trustees  to  *get  together  the  rents,  profits,  and  fines,  for  the 
purpose  of  raising  20,000Z.,  and  that  the  lands  were  given  over 
so  and  so  expressly  from  and  after  the  raising  of  the  said  sum 
of  20,0002.  for  the  said  uses.  Some  stress  was  laid  in  argument 
on  these  last  words,  "  for  the  said  uses,"  the  uses  being  void  as 
too  remote.  But  suppose  it  had  been  a  devise  to  the  use  of  a 
charity,  which  the  law  would  not  permit  to  take  effect,  the  cases 
authorize  me  to  say  that  the  beneficial  interest  in  the  term 
would  not  go  to  the  devisee,  unless  it  clearly  appeared  that  such 
was  the  intention  of  the  testator.  Here  the  interest  is  given 
minus  in  value  20,0002.,  and  only  with  a  deduction  of  that  sum. 
The  testator  then  has  said  that  the  devisees  shall  not  take  it. 
The  policy  of  the  law  will  not  permit  the  uses  for  which  the 
testator  intended  it  to  take  effect ;  and  in  such  a  case,  in  the 
absence  of  any  expression  of  intention  on  the  part  of  the  testator 
with  respect  to  a  purpose  which  the  law  will  allow,  the  doctrine 
of  law  is  this,  that  he  shall  take  the  interest,  who  takes  indepen- 
dent of  all  intention,  and  on  whom  the  law  casts  it.  On  these 
grounds  I  agree  with  my  noble  friend  that  the  money  must  be 
raised  and  applied  for  the  benefit  of  the  heir  at  law,  and  not  of 
the  devisees.    •    *    ♦ 
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Scotland. — ^Appeal  from  the  Court  of  Session.     (2nd  Div.) 

BATNE  V.  WALKER.  1815. 

(3  Bow,  App.  Cas.  233—247.)  ^c^-  27. 

^                  ^^                              '  March  22. 

Where  a  farmlioiiBe  was  burnt  by  accident,  it  was  held  by  the  House  May  12. 

of  Lords,  reversing  a  judgment  of  the  Court  of  Session,  that  the  land-  *^^^y  ^» 

lord  was  not  bound  to  rebuild.  _  ^ 

The  Lord  Chancellor  seemed  to  doubt  whether  the  having  a  bed  ^^^  * 

with  a  wooden  frame,  and  with  straw  in  the  bottom,  "^^hanging  down  bedesdale. 
through  the  interstices  of  the  spars  below,  placed  within  about  40  inches 
of  the  fireplace,  where  there  was  no  fender,  did  not  amount  to  ciQpable 

negligence ;  and  if  it  was  culpable  negligence,  the  generality  of  the  L  *^^^  ] 
practice,  he  said,  only  made  it  the  more  necessary  so  to  determine. 


Lord 

DESDAl 

[233] 


Batne  was  proprietor  of  the  farm  of  New  Miln,  of  which 
Walker  was  tenant.  In  March,  1806,  the  farm-house  was 
consumed  by  fire ;  Walker  gave  in  a  summary  petition  to  the 
Sheriff-Depute  of  Fifeshire,  setting  forth  "  that  on  the  morning 
of  the  fourth  current  the  dwelling-house  on  the  farm  of  New 
Mihi,  possessed  by  the  petitioner,  unfortunately  took  fire,  and 
was  humed  to  the  ground,  along  with  almost  every  article  in  it 
belonging  to  him :  that  by  this  accident  the  petitioner  and  his 
family  are  presently  lodging  in  the  house  of  a  friend,  at  the 
distance  of  some  miles :  that  the  petitioner  applied  to  William 
Bayne,  Esq.  of  New  Miln,  the  proprietor,  to  rebuild  the  house, 
which  he  refuses  to  do.  The  present  application  is  therefore 
necessary."  And  the  conclusion  is  as  follows :  *'  May  it  there- 
fore please  your  Lordships,  after  service  of  this  petition  on  the 
said  William  Bayne,  Esq.  to  find  that  he  is  liable  to  rebuild  the 
foresaid  dwelling-house  on  the  farm  of  New  Miln,  and  to  put  it 
in  the  situation  it  was  before  the  said  fire  took  place,  and  to 
decern  him  immediately  to  do  so ;  and  failing  of  his  so  doing, 
to  grant  warrant  to  the  petitioner  to  rebuild  and  repair  the  said 
house,  and  to  find  the  said  William  Bayne  liable  in  the  expense 
thereof,  and  to  allow  *the  petitioner  to  retain  his  rent  until  the  [  *235  ] 
said  expenses  are  paid ;  and  lastly  to  find  him  liable  in  the 
damages  and  expenses." 

Bayne,  the  landlord,  stated  two  defences ;   first,  that  the  fire 
was  occasioned  by  culpable  mismanagement  and  negligence  in 
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Batne  the  tenant :  second,  that  suppose  it  had  happened  by  accident. 
Walker  *^®  landlord  was  not  bound  to  rebuild.  The  Sheriff  after  proof 
decided  that  the  fire  was  accidental,  and  that  the  landlord  was 
bound  to  rebuild.  Bayne  then  removed  the  cause  by  bill  of  advo- 
cation into  the  Court  of  Session,  where  the  case  was  argued  at 
length,  and  the  Court  finally  decided  in  favour  of  the  tenant  on 
both  points.    From  this  judgment  the  landlord  appealed. 

As  to  the  first  point,  it  appeared  in  evidence  in  the  cause  that 
there  was  a  bed  where  the  fire  was  supposed  to  have  commenced, 
in  a  comer  of  the  kitchen,  within  forty-five  inches  of  the  fire-place* 
This  bed  had  a  wooden  frame,  and  there  was  straw  in  the  bottom 
of  it,  where  there  were  openings  between  the  boards  so  as  to 
permit  the  straw  to  hang  down.  For  the  landlord  it  was  con- 
tended that  it  was  culpable  negligence  in  the  tenant  to  have  & 
bed  with  such  materials  so  near  the  fire-place,  and  it  was 
insisted  that  the  fire  must,  have  been  occasioned  by  a  live  coal 
starting  from  the  fire-place,  where  th^re  was  no  fender,  to  the 
straw  under  the  bed.  For  the  tenant  it  was  contended  that  the 
fire  must,  in  all  probability,  have  been  occasioned  by  a  live  coal 
or  cinder  carried  to  the  bed  on  the  back  of  a  cat,  which  was  in 
the  habit  of  lying  among  the  ashes  and  in  the  bed,  and  that  it 
[  •236  ]  was  common  in  farm-houses  in  *Scotland,  to  have  a  bed  in  the 
kitchen  of  such  materials,  and  in  such  a  situation.  The  circum- 
stances connected  with  this  point  are  so  far  stated  on  account 
of  an  observation  of  the  Lord  Chancellor  on  the  subject  of 
negligence  which  deserves  to  be  noted. 

But  the  point  chiefly  to  be  attended  to  is  the  second,  viz* 
whether  when  a  farm-house  is  burnt  by  accident,  the  landlord  is 
by  the  general  law  bound  to  rebuild.  In  the  Court  below,  and 
at  the  bar  of  the  House  of  Lords,  the  maxim  of  the  Roman  law, 
res  locata  peril  domino^  was  much  relied  upon  for  the  tenant,  and 
the  cases  of  Swinton  y.  Macdougal,  Fac.  Coll.  January,  1810; 
York  Building  Company  v.  Adam,  C.  Home,  July  5,  1741 ; 
Sinclair  v.  Hutchinson,  Kilk.  November,  1751 ;  White  v.  Houston, 
Fount.  1707  ;  Clerk  v.  Baird,  Kilk.  July  10,  1741,  were  cited. 
The  cases  where  the  decision  was  against  the  tenant,  Hardie  v. 
Blacky  March,  1768;  MacleUan  v.  Kerr,  July  5,  1797;  and 
Sutherland  v.  Robertson,  C.  Home,  December,  1736,  proceeded 
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upon  the  ground  of  culpa  in  the  tenant.  The  case  of  a  life- 
renter,  it  was  argued,  was  altogether  different  from  that  of  an 
ordinary  tenant,  and  depended  on  different  principles.  In  the 
argument  for  the  landlord,  the  applicability  of  the  maxim,  res 
locata  peril  domino,  was  admitted ;  but  it  was  insisted  that  the 
meaning  of  it  was  that  the  subject  perished  both  to  tenant  and 
landlord  according  to  the  interest  of  each  in  the  property,  and 
Guthrie  v.  Lord  Mackerston,  Stair,  1672,  and  Adam$on  v. 
Nicholson,  Fount.  1704,  (cases  of  life-renters),  were  cited  to  shew 
that  such  had  been  the  construction  of  the  maxim.     The  cases 

of  Hamilton  v. ,  *June  2,  1667 ;   Deans  v.  Abercrombie, 

Diet.  vol.  ii.  p.  60 ;  case  of  Edrington  Mills,  July  5,  1809,  were 
also  cited,  to  shew  that  the  landlord  was  not  liable  to  rebuild ; 
and  it  was  said  that  the  authorities  referred  to  on  the  other  side 
went  no  farther  than  to  exonerate  the  tenant,  to  entitle  him  to 
renounce,  or  to  have  an  abatement  of  rent,  but  that  none  of 
them  went  the  length  of  finding  the  landlord  liable  ex  lege  to 
rebuild,  which  was  the  only  object  of  the  present  action.  There 
was  some  discussion  about  certain  admissions  and  specialties  in 
the  contract,  not  necessary  to  be  noticed  here,  as  the  decision 
turned  on  the  dry  point  of  law. 

LoBD  Bedesdale: 

The  questions  for  your  Lordships'  consideration  in  this  case, 
which  is  one  of  great  importance,  are,  first,  whether  the  fire 
happened  through  the  negligence  of  the  tenant  or  of  others  in 
his  employment,  or  by  accident :  second,  whether  if  it  happened 
by  accident,  the  landlord  is  bound  to  rebuild.  As  to  the  ques- 
tion whether  the  fire  had  happened  through  the  default  of  the 
tenant,  or  was  merely  accidental,  there  is  a  great  deal  of  evidence, 
and  there  may,  perhaps,  be  some  doubt  about  it ;  but  the  sheriff 
found  that  the  fire  was  accidental,  and  I  do  not  think  it  neces- 
sary to  discuss  that  part  of  the  case.  The  important  question 
is,  whether  the  decision  of  the  sheriff  could  be  supported,  sup- 
posing the  fire  to  be  accidental.  Assuming  then  that  the  fire 
was  accidental,  I  conceive  that  the  tenant  is  not  entitled  to  the 
remedy  which  he  here  seeks ;  for  he  does  not  here  claim  any 
abatement  of  the  rent,  nor  permission  to  abandon  his  tack,  but 
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Bathe      that  *the  landlord  should  rebuild  'the  house,  and  put  it  in  the 
Walkeb.     same  situation  as  before  the  fire,  and  if  not,  then  that  the  tenant 

[  *238  ]  might  be  enabled  to  rebuild  and  repair,  and  compel  the  landlord 
to  pay  the  expense.  The  reasoning  on  which  this  is  founded 
proceeds  on  a  mistaken  view  of  the  rule  of  law,  that  where  a  loss 
is  accidental  res  unaqiueque  petit  siw  domino,  and  this  is  the  rule 
upon  which  the  decision  appears  to  be  founded.  But  that  is  a 
misapplication  of  the  rule  of  the  civil  law,  as  applied  to  subjects 
in  the  occupation  of  a  tenant  and  to  a  house,  which  is  part  of  a 
larger  tenement,  such  as  a  farm. 

The  meaning  of  the  maxim,  res  sua  perit  domino,  is  that  no 
person  is  bound  to  answer  the  consequences  of  the  accident.  As 
to  all  those  who  had  an  interest  res  suo  perit  domino,  every  one 
being  dominus  according  to  the  nature  of  his  interest.  That 
appears  to  be  the  law  in  Scotland,  and  in  other  countries  where 
they  are  guided  by  the  civil  law,  and  applies  as  much  to  tenant 
for  years  as  to  tenant  for  life,  and  others.  It  would  be  impossible 
otherwise  that  a  proper  line  of  distinction  could  be  drawn.  It 
would  apply  to  leases  for  1,000  years,  as  much  as  to  leases  for 
10,  15,  or  19  years ;  and  can  it  be  conceived  that  if  a  lease 
were  made  for  1,000,  or  for  95  years,  and  the  farm-house  were 
consumed  by  accidental  fire,  the  maxim  res  suo  perit  domino 
could  be  applied  so  as  to  compel  the  reversioner  to  rebuild? 
And  yet  that  must  be  the  case  unless  the  rule  were  qualified, 
which  I  do  not  see  the  means  of  doing  so  as  to  answer  the 
purposes  of  complete  justice.  A  case  was  stated  where  it  was 
held  that,  in  the  case  of  a  life-renter  where  the  property  ceased 
[  ♦239  ]  vi  majore,  *the  usufruct  likewise  ceased,  and  this  applies  as  much 
in  the  present  case.  As  the  landlord's  property  ceased,  so  did 
the  tenant's  usufruct,  no  one  being  responsible,  there  being  none 
by  whose  misconduct  the  loss  had  happened.  Otherwise  see 
what  would  be  the  consequence.  If  the  tack  is  long,  the  interest 
of  the  tenant  is  so  much  the  greater ;  if  short,  it  is  so  much  the 
less.  If  the  rule  that  the  landlord  must  rebuild  applied  to  tacks 
of  19  years,  and  not  to  tacks  beyond  that  length,  though  that 
appears  to  rest  on  no  principle,  in  the  first  year  the  obligation 
would  be  one  thing,  in  the  last  year  quite  another  thing,  and  yet 
the  landlord  would  be  as  much  bound  to  rebuild  in  the  last  year 
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of  the  term,  as  in  the  first ;  so  if  the  tack  were  for  one,  two,  or  Batnb 
three  years,  the  obligation  would  be  the  same  as  if  it  were  for  19  walkbb. 
years.  It  appears  therefore,  judging  as  far  as  the  civil  law  is 
concerned,  that  the  meaning  of  the  maxim  res  suo  perit  dominoy 
as  applied  to  accidents,  is  this,  that  all  should  bear  the  loss 
according  to  their  interests.  This  will  be  more  clear  when  it  is 
considered  in  what  circumstances  the  property  may  often  be 
placed.  A  life-renter  might  grant  a  lease  for  years,  and  it  was 
unquestioned  that  a  life-renter  was  not  bound  to  rebuild  for  the 
reversioner,  nor  the  reversioner  for  the  life-renter.  What  then 
becomes  of  the  life-renter  who  lets  for  years  ? 

The  next  question  is  whether,  from  the  nature  or  terms  of  the 
instrument,  or  the  nature  of  the  contract,  express  or  implied, 
the  obligation  is  imposed  on  the  landlord  to  rebuild  in  case  of 
accidents  by  fire.  A  missive  of  tack  had  been  granted  to  the 
tenant,  but  was  consumed  in  the  fire,  and  was  not  *forth-  [  ♦240  ] 
coming ;  but  it  was  admitted  that  there  was  a  contract  by  which 
the  tenant  was  bound  to  uphold  the  houses  on  the  farm  as 
tenantable  and  habitable  during  the  term,  and  to  leave  them  so. 
This  was  according  to  what  was  implied  between  landlord  and 
tenant,  the  landlord  on  his  part  covenanting  that  the  tenant 
should  enjoy  during  the  term.  Now  the  contract  to  uphold  in 
this  way  bound  the  tenant,  whatever  might  happen,  to  leave  the 
buildings  tenantable  and  habitable.  But  it  was  said,  and  truly 
said,  that  it  had  been  held  that  this  did  not  extend  to  losses  by 
unavoidable  accident ;  and  why  is  it  so  in  the  law  of  Scotland  ? 
Because  the  interest  of  the  tenant  does  not  extend  so  far.  Then 
why  should  the  landlord's  covenant  that  the  tenant  should 
enjoy  extend  to  rebuilding  houses  destroyed  by  unavoidable 
accident  during  the  term  ?  It  is  certainly  not  more  strong,  per- 
haps less  so,  than  the  covenant  on  the  part  of  the  tenant.  The 
landlord  does  not  covenant  for  good  seasons,  or  that  the  taking 
shall  be  prosperous  for  the  tenant ;  and  if  the  tenant's  engage- 
ments can  be  qualified  by  legal  presumption,  there  appears  no 
good  reason  why  the  engagements  of  the  landlord  may  not  be  so 
qualified.  Another  view  of  the  subject  is  that  the  loss  may  be 
a  very  different  thing  as  to  the  landlord  and  the  tenant ;  for  in 
case  of  accidental  fire  the  landlord  may  have  to  consider  whether 
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Baynk       the  house  was  exactly  suited  to  the  farm,  and  whether  it  might  not 

Walkkb.  ^^  more  advantageous  to  throw  that  and  another  farm  into  one. 
The  loss  of  the  house  does  not  entirely  destroy  the  value  of  the 
farm,  and  the  inconvenience  would  be  entirely  different  accord- 

[♦241]  ing  to  the  length  of  the  term.  The  *lo8S  might  possibly  be 
trifling  to  the  tenant,  but  to  the  landlord  it  might  be  a  great 
inconvenience  to  rebuild,  and  he  might  not  have  the  means  of 
so  doing.  There  is  no  equal  justice  in  supplying  or  qualifying 
in  the  one  case  and  not  in  the  other.  If  the  principle  that  the 
landlord  must  rebuild  were  to  be  applied  in  its  full  extent,  see 
what  would  be  the  effect  in  different  situations.  A  life-renter 
might  be  SO  years  of  age,  or  he  might  be  80.  He  lives  till  80, 
and  lets  for  10  or  12  years,  and  though  he  could  only  enjoy  for 
a  few  years,  he  would  be  bound  to  rebuild.  It  would  apply  in 
the  same  way  in  other  cases : — "  Whoever  lets  is  bound  to 
rebuild  in  case  of  accidental  fire."  That  is  carrying  the  maxim 
to  an  extent  which  would  render  it  altogether  unjust  and  un- 
equal, and  it  is  not  warranted  by  any  authority  that  I  can  find. 
As  far  as  I  can  find  by  reference  to  the  laws  of  those  countries 
where  the  civil  law  is  applied,  the  rule  amounts  to  this,  that  if 
a  tenant  is  not  bound  by  covenant  to  remain,  notwithstanding 
loss  by  accidental  fire,  distress  of  enemies,  &c.  the  consequence 
is  that  he  may  abandon,  as  he  cannot  enjoy  the  subject  aa 
before :  he  therefore  has  the  right  of  migration  as  they  express 
it.  The  justice  of  the  matter  amounts  to  no  more  than  this, 
that  the  tenant  should  have  an  allowance  equal  to  the  diminu- 
tion in  value  of  the  subject,  by  the  loss  of  the  house  during  the 
term.  But  the  suit  here  is  to  compel  the  landlord  to  rebuild,  or 
to  pay  the  expense  of  rebuilding.  Looking  at  the  cases  cited, 
it  appears  to  me  unquestionable  that,  in  cases  of  accident,  the 
Courts  in  Scotland  have  generally  applied  the  rule  as  I  con- 
ceive it  ought  to  be  applied.     In  Guthrie  v.  Mackerston,  1672, 

[  ^242  ]  Stair,  a  jointure  *house  having  been  burnt  casu  fortuito,  it  was 
held  that  the  heir  was  not  liable  to  rebuild ;  and  why  ?  because 
it  perished  to  all.  Another  caset  is  reported  by  Fountainhall, 
where  a  house  in  possession  of  a  life-renter  was  burned,  and  the 
heritor  was  found  liable  only  for  the  annual  rent  of  the  price  of 
t  Adamaon  y.  NicJioUon,  1704. 
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the  waste  ground  during  her  (the  lifo-renter's)  life.  That  I  take  Baynk 
to  be  according  to  the  provisions  in  the  statute  (1594.  c.  226)  that  walker. 
the  reversioner  might  take  the  property  and  rebuild,  giving  the 
life-renter  the  value  as  it  stood  at  the  time  of  the  accident ;  and 
Fountainhall  says  that  the  plea  here  sustained  was  ''that  it  being 
consumed  vi  majore  without  his  fault,  as  the  property  ceased 
during  its  lying  in  rubbish,  so  must  her  usufruct."  That  I  take 
to  be  the  true  interpretation  of  the  maxim:  as  the  property 
ceased  so  did  the  usufruct.  Another  casef  was  quoted  from  Stair 
where  a  place  called  the  Tower  of  Babel,  falling  upon  the  roof  of 
a  neighbouring  house,  made  it  ruinous,  and  the  reason  was 
found  relevant,  not  to  relieve  entirely,  but  to  abate  the  duties  in 
80  far  as  the  tenant  was  damnified,  or  to  the  extent  of  the  injury 
Buffered.  The  next  easel  depended  on  particular  circumstances, 
but  it  appeared  to  be  understood  generally  that  the  principle 
was  that  every  one  must  bear  the  misfortune  which  falls  on 
himself,  without  the  fault  of  another.  In  the  case  of  the  Ed- 
rington  Mills  (1809),  the  tenant  had  become  bankrupt,  and  the 
creditors  surrendered  the  lease  to  the  landlord  upon  his  engage- 
ment to  pay  them  22Z.  a  year,  for  every  year  the  tack  had  to  run. 
The  landlord  let  the  mills  to  another  tenant,  and  they  were 
burnt.  The  question  was,  whether  the  landlord  was  bound  to 
pay  the  221.  In  that  case,  if  this  had  been  a  rent,  it  would 
*upon  the  principle  have  perished  to  all  according  to  their  in-  [  •243  ] 
terest,  and  the  rent  would  have  gone  with  the  subject.  It  was 
not  however  a  rent,  but  the  consideration  for  the  surrender  of 
the  lease,  and  enabled  the  landlord  to  make  a  new  lease  with 
which  the  creditors  had  nothing  to  do,  and  he  was  therefore 
answerable,  notwithstanding  the  destruction  of  the  mills.  None 
of  the  cases  have  gone  much  beyond  what  I  have  stated,  except 
that  of  Sinclair  v.  Hutchinsons,^  But  what  was  it  that  was 
decided  in  that  case?  That  the  landlord,  where  letting  an 
urban  tenement,  was  impliedly  bound  to  repair,  the  tenant  de- 
livering the  subject  back  entire  at  the  expiration  of  the  tack. 
The  reverse,  however,  as  to  the  obligation  to  repair,  was  the 
rule  with  respect  to  a  farm-house.    But  in  that  case  the  tenants 

t  HamiUon  v. ,  1667,  Stair.  §  Kilkerran,  1751. 

}  jDean«T.^(ercrom&t«,2Dict.p.60. 
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Bayne  were  found  liable  for  the  rent  even  daring  a  time  when  they 
Walker,  could  have  no  enjoyment  of  the  subject:  and  why?  because 
they  never  applied  to  the  landlord  to  repair,  nor  abandoned 
when  they  could  not  enjoy  the  property  as  before.  These 
appear  to  me  to  be  the  only  cases  in  point,  and  I  do  not  think 
they  afford  sufiScient  authority  for  this  decision ;  I  do  not  find 
any  authority  to  shew  that,  in  cases  of  loss  of  a  farm-house  by 
inevitable  accident,  the  landlord  is  bound  to  rebuild,  and  there 
is  no  ground  in  reason  for  carrying  the  obligation  of  the  land- 
lord to  this  extent.  There  is  no  formal  judgment  to  support 
that  view  of  the  subject,  but  the  cases  are  rather  the  other  way, 
and  neither  the  reason  of  the  thing,  nor  the  maxim  of  the  civil 
law,  by  any  means  warrant  the  decision.  The  question  whether 
[  *2H  ]  the  tenant  is  entitled  to  satisfaction,  or  has  a  right  to  ^abandon, 
is  out  of  the  present  case.  As  to  abandoning,  he  has  not  done 
80,  and  as  to  an  abatement  of  rent  because  the  subject  could  not 
be  enjoyed  as  it  was  before,  that  is  a  distinct  question,  as  the 
summons  proceeds  on  a  different  ground.  Under  these  circum- 
stances it  appears  to  me  that  the  interlocutors  ought  to  be  so 
far  reversed.  As  to  the  rule  in  future,  if  your  Lordships  were 
to  decide  as  the  Court  of  Session  have  done,  the  landlord  must 
always  have  a  special  covenant  in  the  contract  of  lease,  and  the 
principle  would  be  productive  of  the  greatest  inconvenience  to 
those  letting  lands  or  tenements,  whether  life-renters,  or  tenants 
for  years  underletting,  or  whatever  might  be  their  situation. 

May  12.        EldON,  L.  C.  : 

In  this  case  two  different  questions  have  been  raised.  The 
first  was  whether  there  had  been  negligence  on  the  part  of  the 
tenant ;  and  it  has  been  made  a  question  whether  a  red-hot 
cinder  had  started  from  the  fire,  there  being  no  fender,  into  this 
straw  bed  which  stood  near  the  fire,  or  whether  the  cinder  had 
been  carried  there  by  this  cat.  The  Court  below  was  of  opinion 
that  no  negligence  had  been  proved ;  but  I  should  have  found  it 
difficult  to  concur  with  them,  if  I  had  been  bound  to  give  an 
opinion  upon  that  point ;  and  if  the  circumstances  did  amount 
to  negligence,  it  would  be  only  the  more  wholesome  so  to  deter- 
mine, if  such  negligence  happened  to  be  too  general.    But  this 
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is  too  narrow  a  view  of  the  present  case,  which  I  am  desirous  Batnb 
rather  of  looking  at  on  the  general  ground.  It  is  not  my  inten-  wawkkb. 
tion,  however,  at  this  time  to  enter  at  large  into  the  reasons 
which  induce  me  to  think  *that  in  such  cases  the  landlord  is  not  [  *246  ] 
bound  to  rebuild.  But  the  landlord  is  placed  in  a  perilous 
situation,  if,  to  protect  himself  against  rebuilding,  he  is  bound 
to  prove  negligence  in  the  tenant ;  for  then,  if  your  Lordships 
cannot  make  a  distinction  according  to  the  nature  and  extent  of 
the  interest,  if  a  man  makes  a  lease  of  599  years,  and  while  the 
tenant  is  in  possession  the  house  should  be  destroyed,  the  land- 
lord, though  his  interest  should  be  worth  nothing,  would  be 
bound  to  rebuild.  So  a  tenant  for  life,  making  a  lease  in  the 
last  year  of  his  life,  if  the  house  should  be  burnt  down  only  six 
months  before  the  termination  of  his  life  and  interest,  he  would 
be  bound  to  rebuild.  And  so  if  tenant  for  life  of  the  best 
mansion-house  in  Scotland  were  to  let  the  grounds  about  it,  and 
happened  also  to  let  the  house  at  Uttle  more  than  a  nominal 
rent,  merely  for  the  purpose  of  keeping  it  in  good  order,  if  the 
house  were  burnt,  the  tenant  for  life  would  be  bound  to  rebuild 
it  at  an  expense  perhaps  of  100,000Z.  This  decision  proceeds 
on  the  maxim,  res  suo  petit  domino ;  but  the  noble  Lord  who 
before  addressed  himself  to  this  question  has  explained  that  the 
meaning  of  this  is  that  where  there  is  no  fault  any  where,  the 
thing  perishes  to  all  concerned;  that  all  who  are  interested 
constitute  the  dominus  as  to  this  purpose ;  and  if  there  is  no 
fault  any  where,  then  the  loss  must  fall  upon  all,  and  neither 
the  Scotch  nor  the  Roman  law  would  support  a  judgment  that  in 
all  these  cases  the  landlord  is  bound  to  rebuild.  How  the  tenant 
is  to  be  indemnified  where  there  was  no  fault  in  him  is  a  different 
question,  and  one  with  which  in  this  case  we  have  nothing  to  do; 
for  the  demand  here  is  *that  tlie  landlord  should  rebuild,  and  if  [  •246  j 
that  demand  cannot  be  supported  there  is  an  end  of  the  case. 
I  concur,  then,  in  opinion  with  the  noble  Lord,  and  shall  submit 
at  a  future  day  a  formal  judgment  disaffirming  the  principle  of 
the  landlord's  obligation  to  rebuild,  being  desirous  that  your 
Lordships  should  decide  upon  the  general  question  of  law,  rather 
than  confine  your  judgment  merely  to  the  point  of  negligence. 
They    avoided    all   these    questions    in    England    by   express 
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Batnb  covenants,  and  it  is  the  fault  of  the  parties  themselves  after  this 
Walkeb.  judgment,  if  they  do  not  shut  out  all  such  questions.  If  the 
landlord  is  to  be  bound  to  rebuild,  then  let  them  say  so  in  the 
lease.  If  there  is  a  doubt  about  it,  then  why  not  rfimove  that 
doubt,  instead  of  inserting  their  general  covenant  as  to  keeping 
tenantable  and  habitable,  and  then  disputing  about  who  is  to 
rebuild  in  case  of  fire.  In  the  judgment  in  this  case  the  general 
law  will  be  laid  down,  and  it  will  be  the  fault  of  the  individuals 
themselves  if  they  do  not  so  stipulate  in  their  contracts  as  to 
make  the  judgment  of  law  attach  upon  their  cases,  in  such 
manner  as  they  by  their  conventions  may  choose  that  it  should 
attach.  It  will  be  better  and  more  satisfactory,  therefore,  in 
this  case  to  decide  upon  the  general  principle,  because  otherwise, 
where  the  Court  of  Session  has  differed  from  itself  once  at  least, 
and  the  House  of  Lords  gave  no  opinion,  it  would  be  impossible 
for  the  parties  to  know  with  certainty  what  really  is  the  law  upon 
the  subject. 

July  3.  ''  The  Lords  Spiritual  and  Temporal  in  Parliament  assembled, 

find  that  the  respondent  by  his  petition  to  the  Sheriff-depute  of 

[  •247  ]  Fifeshire  required  that  it  *might  be  found  that  the  appellant 
was  liable  to  rebuild  the  dwelling-house  on  the  farm  of  Newmiln, 
and  to  put  it  in  the  situation  in  which  it  was  before  the  fire  in 
the  proceedings  mentioned ;  and  that  the  appellant  might  be 
decerned  immediately  to  do  so ;  and  failing  of  his  doing  so,  to 
grant  warrant  to  the  respondent  to  rebuild  and  repair  the  said 
house,  and  to  find  the  appellant  liable  in  the  expense  thereof, 
and  to  allow  the  respondent  to  retain  his  rent  until  the  said 
expenses  should  be  paid :  and  the  Lords  are  of  opinion,  and  find, 
that  the  appellant  is  not  liable  to  rebuild  the  said  dwelling-house, 
as  prayed  by  the  said  petition,  supposing  there  was  no  culpable 
negligence  on  the  part  of  the  respondent ;  and,  therefore,  in  as 
much  as  no  other  relief  is  sought  by  the  said  petition,  the  Lords 
find  that  it  is  not  necessary  for  them  to  consider  whether  there 
was  or  was  not  evidence  of  culpable  negligence,  on  the  part  of 
the  respondent,  sufficient  to  subject  him  in  the  expense  of 
rebuilding  the  said  house ;  and  it  is,  therefore,  ordered  and 
adjudged  that  the  several  interlocutors  of  the  Sheriff-depute  of 
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Fife,  and  the  several  other  interlocutors  complained  of  in  the  Baynb 
said  appeal,  be,  and  the  same  are  hereby,  reversed  ;  and  that  the  Walkeb. 
defender  be  assoilzied  in  the  process  before  the  Sheriff,  without 
prejudice  to*the  question  whether  there  was  culpable  negligence 
in  the  respondent;  and  without  prejudice  to  any  question 
whether  the  respondent  is  entitled  to  any  other  relief  than  the 
relief  prayed  in  his  said  petition  to  the  Sheriff-depute  of  Fife- 
shire." 


Ireland. — Appbal  from  the  Court  op  Chancery. 
KELLETT  and  Another  v.   KELLETT.f  isi^- 

(3  Dow,  App.  Cas.  248—254.)  ^Jnlyi.^' 

Testator,  seized  of  real  and  possessed  of  personal  property,  bequeaths 
Tarious  legacies  **  to  be  raised  and  levied  from  my  properties  by  my      ^^^gn,  u  . 
executors,"  and  then,  after  a  specific  devise  of  his  interest  in  certain    rbdesdale. 
lands,  says,  *'  The  remainder  of  my  properties  I  devise  to  my  executors 
to  make  good  the  above  sums.    And  I  also  ordain,  appoint,  and  devise         L  ^^°  J 
the  said  (naming  ^e  executors)  executors  to  this  my  last  will,  also  my 
residuary  legatees,  share  and  share  alike.*'    Held  by  the  Court  below, 
that  there  was  a  resulting  trust  as  to  the  real  estate  for  the  heir  at  law, 
and  the  decree  affirmed  by  the  House  of  Lords. 

James  Kellbtt,  of  Fordstown,  in  the  county  of  Meath,  being 
seized  of  considerable  real  estates,  and  possessed  of  a  large 
personal  estate,  on  May  19,  1809,  made  his  will,  which  was 
executed  and  attested  as  is  by  law  required  to  -pass  real  estates, 
as  follows : 

"  I,  James  Kellett,  bequeath  to  my  two  daughters,  by  Elizabeth 
Eegan,  of  Fordstown,  in  the  county  of  Meath,  viz.  Ann  Kellett 
and  Jane  Kellett,  both  now  of  said  Fordstown,  the  sum  of  seven 
thousand  ^pounds  to  each ;  that  is  to  say,  seven  thousand  pounds  [  *249  ] 
sterling  to  the  said  Ann  Kellett,  and  seven  thousand  pounds 
sterling  to  the  said  Jane  Kellett,  to  be  raised  and  levied  from  my 
properties  by  my  executors,  to  be  hereafter  in  this  will  named 
and  appointed,  and  paid  to  the  said  Ann  Kellett,  and  to  the  said 
Jane  Kellett,  as  sojn  as  they  shall  attain  the  age  of  twenty-one 
years,  with  legal  interest  for  their  support  until  they  shall  have 
attained  the  age  of  twenty-one  years.  I  bequeath  to  my  son 
t  Singldon  v.  Tomlinwm  (1878)  3  App.  Ca.  404,  38  L.  T.  N.  S.  653. 
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KiXLBTT  James  Kellett,  by  Bridget  Clarke,  now  about  the  age  of  two  years 
Kellett.  old,  the  sum  of  five  thousand  pounds  sterling,  to  be  raised  and 
levied  by  my  executors  from  my  properties,  to  be  paid  to  him 
when  he  shall  attain  the  age  of  twenty-one  years,  part  of  the 
interest  of  which  to  be  expended  on  his  maintenance  and  educa- 
tion, according  to  the  discretion  of  my  executors.  I  bequeath  to 
my  daughter  Maria  Kellett,  by  Catherine  Maxwell  of  Newtown, 
now  about  six  years  old,  the  sum  of  five  thousand  pounds 
sterling,  to  be  raised  and  levied  from  my  properties  by  my 
executors,  and  paid  to  her  when  she  shall  attain  the  age  of 
twenty-one  years,  with  a  proper  allowance  for  her  support  and 
education,  according  to  the  discretion  of  my  executors.  I 
bequeath  to  the  said  Elizabeth  Byan,  of  Fordstown,  the  sum  of 
five  hundred  pounds,  to  be  paid  to  her  immediately ;  and  the 
sum  of  five  hundred  pounds  to  be  paid  to  the  said  Bridget 
Clarke,  at  Ballinadrimney ;  and  five  hundred  pounds  to 
Catherine  Maxwell,  of  Newtown,  all  in  the  county  of  Meath.  I 
bequeath  my  interest  in  the  lands  of  Barleyhill,  in  the  county  of 
[  *250  ]  Meath,  to  Bichard  Kellett,  eldest  son  of  my  uncle  ^Laurence 
Kellett,  now  of  Belturbet,  in  the  county  of  Cavan.  The  re- 
mainder of  my  properties  I  devise  to  my  executors,  to  make 
good  the  above  sums ;  and  the  following  sums,  that  is  to  say, 
the  sum  of  five  hundred  pounds  sterling  to  each  of  the  children 
of  my  uncle  Laurence  Kellett ;  and  five  hundred  pounds  to  each 
of  the  children  of  my  late  aunt  Smith,  that  are  unmarried  or 
widows;  one  hundred  pounds  to  each  of  the  children  of  my 
aunt  Cripps ;  five  hundred  pounds  to  each  of  the  children  of  my 
aunt  Holdcroft,  by  her  present  husband  George  Holdcroft ;  two 
hundred  pounds  to  each  of  the  children  of  my  late  uncle  Bichard 
Kellett ;  and  five  hundred  pounds  to  each  of  the  children  of  my 
late  uncle  James  Kellett.  I  also  bequeath  to  my  uncle  Laurence 
Kellett,  to  my  aunt  Cripps,  and  to  my  aunt  Holdcroft,  one 
hundred  pounds  to  each.  I  likewise  bequeath  to  Mary  Fox,  my 
faithful  domestic,  the  sum  of  one  hundred  pounds  sterling.  And 
I  do  hereby  appoint  the  Beverend  William  Kellett,  of  Monalby 
Glebe,  in  the  county  of  Meath,  Mr.  George  Holdcroft,  of  the  town 
of  Kells,  in  the  said  county,  and  Mr.  Francis  H.  Holdcroft,  of 
the  city  of  Dublin,  to  be  my  executors  to  this  my  last  will  and 
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testament,  and  guardians  of  the  fortunes  of  my  children.    And     Kellbtt 
I  also  ordain,  appoint,  and  devise  the  said  Beverend  William    kellbtt. 
Kellett,  Mr.  George  Holdcroft,  and  Mr.  Francis  Henry  Holdcroft, 
executors  to  this  my  last  will  and  testament,  also  my  Besiduabt 
Legatees,  share  and  share  alike." 

The  testator  died  the  day  after  the  execution  of  this  will, 
leaving  no  legitimate  children,  and  his  executors  ^entered  into  [  *23l] 
and  took  possession  of  all  his  real  and  personal  estates.  On 
June  16, 1810,  Lawrence  Kellett,  heir  at  law  of  the  testator,  filed 
Lis  bill  in  the  Irish  Chancery,  praying  an  account,  and  to  be 
decreed  entitled  as  such  heir  at  law  to  the  real  estates,  in  case 
the  personal  estate  should  be  sufficient  to  satisfy  the  debts, 
legacies,  &c.  or  if  not,  then  that  he  might  be  decreed  entitled  to 
such  surplus  of  the  real  estates  as  should  remain  after  satisfac- 
tion of  such  debts,  legacies,  &c.  One  of  the  executors,  George 
Holdcroft,  died  before  the  suit  was  instituted.  The  surviving 
executors,  William  Kellett,  clerk,  and  Francis  Henry  Holdcroft, 
in  their  answer,  submitted  that  the  real  estates  were,  by  the  will 
and  for  the  purposes  of  it,  turned  into  personal  estate,  to  the 
residue  of  which  they  were  entitled ;  or  that,  if  there  was  no 
such  conversion,  yet  that  by  the  manifest  intention  of  the 
testator  they  were  legally  and  beneficially  entitled  to  such  part 
of  the  real  estates  as  should  remain  after  payment  of  the  debts, 
legacies,  &c.  except  the  Barleyhill  estate,  specifically  devised  to 
the  eldest  son  of  the  plaintiff.  Laurence  Kellett  having  died, 
Ms  eldest  son  and  heir  at  law,  Bichard  Graham  Kellett,  revived 
the  suit.  The  cause  was  brought  on  for  hearing  on  bill  and 
answer,  on  May  29,  1811 ;  and  on  June  17,  1811,  the  Court 
decreed  that  the  heir  at  law  was  entitled  to  the  real  estates, 
subject  to  the  making  up  whatever  deficiency  there  might  be  in 
the  personal  property  as  to  the  payment  of  the  debts,  legacies,  &c. 
and  ordered  an  account  accordingly.  [The  decision  is  reported 
below  in  1  Ba.  &  Be.  538.]  From  this  decree  the  executors 
appealed. 

Sir  S.  RomiUy  and  (for  appellants)  contended  that       L  252  ] 

the  real  estates  were  well  passed  by  the  will,  and  that  it  was 
manifest  on  the  face  of  it  that  the  testator  intended  to  give  the 
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Kellett     residue  of  his  whole  property,  real  and  personal,  to  his  executors 
KsLLieTT.     for  their  own  benefit,  and  that  the  heir  at  law  was  disinherited. 

Hart  and  BeU  (for  respondents)  relied  upon  the  doctrine 
that  there  must  be  clear  words,  or  necessary  implication,  to  dis- 
inherit an  heir  at  law.    *    *    * 

[  253  ]  RomiUy,  in  reply : 

The  only  question  was  what  was  the  intention  of  the  testator, 
and  whether  it  did  not  appear  on  the  face  of  the  will  that  it  was 
his  intention  to  disinherit  the  heir  at  law ;  and  were  it  not  for 
the  word  **  legatees  "  it  would  be  quite  plain.     *     *     * 

It  was  discovered  on  the  hearing  in  the  House  of  Lords  that 
neither  the  heir  at  law  of  the  deceased  executor,  George  Hold- 
croft,  nor  the  personal  representative  of  Laurence  Eellett,  had 
been  brought  before  the  Court,  and  the  cause  stood  over  till  these 
parties  were  brought  forward.  It  appeared  that  Francis  Henry 
Holdcroft,  who  was  before  the  House  in  his  character  of  executor, 
was  the  heir  at  law  of  the  deceased  executor,  but  it  was  held 
necessary  to  bring  him  forward  also  in  his  character  of  such  heir 
at  law. 

r  254  ]       Eldon,  L.  C.  : 

I  should  very  much  misrepresent  the  state  of  mind  with 
respect  to  this  question,  if  I  did  not  say  that  it  is  a  state  of 
infinite  doubt  whether,  according  to  the  rules  of  law,  and  as 
collecting  the  intention  of  the  testator  from  the  whole  of  the 
will,  the  residue  was  intended  by  the  testator  to  include  the  real 
estate.  It  is  a  whimsical  way  of  putting  it,  but  I  feel  a  strong 
bias  towards  the  opinion  that  he  did  mean  to  include  it.  I 
cannot  say  that  the  decision  in  this  case  is  wrong,  and  I  cannot 
say  that  it  is  right ;  but  as  I  cannot  say  that  it  is  wrong,  it 
appears  to  me  that  the  decree  ought  to  be  aflBrmed.  I  do  not 
know  what  the  state  of  my  noble  friend's  (Redesdale's)  mind  is, 
as  to  the  question  of  intention  ;  but  if  he  finds  as  much  difficulty 
in  it  as  I  do,  I  feel  for  him.  But  the  principle  I  take  to  be  this, 
that  if  there  is  a  doubt  the  heir  cannot  be  excluded,  because  the 
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role  18  that  he  cannot  be  disinherited,  except  by  express  words  or     Kellett 

V. 

Kellett. 


Lord  Bedbsdalb: 

I  confess  the  state  of  [my]  mind  is  very  mach  the  same  as  that 
of  the  noble  Lord ;  but  the  way  to  consider  the  matter  is  this,  is  it 
a  clear  rale  of  law  that  the  heir  shall  not  be  disinherited,  unless 
the  Court  can  discover  an  evident  intention  to  do  so  ?  If  there 
is  a  doubt,  the  opinion  of  the  Court  below  ought  to  turn  the 
balance,  and  it  is  because  I  do  not  feel  a  doubt  strong  enough  to 
reverse  this  decree,  that  I  agree  in  the  opinion  that  it  ought  to 

be  affirmed. 

Decree  accordingly  affirmed. 


Scotland. — Appeal  from  the  Court  op  Session  (2nd  Drv.). 

NEWCASTLE    FIEE    INSURANCE    CO.    v.    MAC- 
MOREAN  AND   CO.t 

(3  Dow,  App.  Gas.  256—266.) 

It  is  a  first  principle  of  the  law  of  insurance  that,  when  a  thing  is 
warranted  to  be  of  iv  particular  nature  or  description,  it  must  be  exactly 
Buch  as  it  is  represented  to  be,  otherwise  the  policy  is  void,  and  there  is 
no  contract.  And  therefore  where  a  cotton  and  woollen  mill  was  insured 
as  being  of  one  class,  and  turned  out  to  have  been  of  another  class  at 
the  time,  it  was  held  by  the  House  of  Lords,  reversing  a  judgment  of 
the  Ck>urt  of  Session,  that  an  action  on  such  a  policy  could  not  be  sus- 
tained— Lord  Eldon  (C.)  observing  that  whether  the  misrepresentation 
was  in  a  material  point  or  not,  or  whether  the  risk  was  equally  great  in 
the  one  class  as  in  the  other,  were  questions  which  had  nothing  to  do 
with  the  case :  the  only  question  being,  is  this,  de  facto,  the  building 
which  I  have  insured  ?^ 

Macmobban  &  Co.,  cotton  and  wool  spinners,  at  Garschew, 
insured  their  premises  with  the  Newcastle-upon-Tyne  Fire 
Insurance  Company.  The  policy  was  dated  April  16,  1805,  and 
contained  a  receipt  for  the  premium,  which  was  accounted  for  to 
the  company  by  Hamilton,  their   agent  at   Glasgow,  through 


+  Cited  in  judgment  of  Malins, 
V.-C,  ForbeB'  Claim  (1874)  L.  E.  19 
£q.  .485,  494,  44  L.  J.  Ch.  761,  and 


of  Lord  Blackbxjkn,  Thomson  v. 
^Weems  {ISS4)  9  App.  Cas.  671,  684. 
— E.G. 
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Eldon,  L.C. 
[255] 


68  1815.    H.  L.    3  DOW,  255—257.  [b.b. 

Kbwcastlk   whom  the  insurance  had  been  effected.    The  policy  was  retained 

Fire  In- 

BUBANCB  Co.  by  Hamilton  till  Sept.  5,  1805,  when  it  was  delivered  to  the 
Macmorban.  insured  upon  their  paying  the  premium.  The  policy  referred  to 
[  •256  1  certain  printed  proposals,  a  copy  of  which  was,  according  *to 
the  practice  of  the  office,  always  delivered  to  the  person  transact- 
ing the  insurance,  in  which  proposals  it  was  stated  that,  where 
the  persons  insuring  gave  a  description  of  the  subject  in  order  to 
its  being  insured  at  a  lower  premium,  and  that  where  there 
should  be  fraud  or  false  swearing  in  stating  the  amount  of  the 
loss,  the  policy  was  to  be  of  no  force.  Certain  classes  of  buildings 
were  likewise  specified,  according  to  the  particulars  of  which  the 
premium  was  to  be  lower  or  higher,  and  the  premises  in  ques- 
tion were  warranted  to  be  of  the  first  class,  for  which  the  lower 
premium  only  was  charged.  On  December  7,  1805,  the  mill  was 
burnt,  and  the  insurers  refusing  to  pay  the  sum  claimed  for  the 
loss,  the  insured  brought  an  action,  regularly  preceded  by  an 
arrestment  ad  Fund.  Jur.  before  the  Court  of  Session,  concluding 
for  payment  of  1,647Z.,  and  interest  from  December  7,  1805.  A 
condescendance  having  been  ordered,  the  insurers  stated  two 
charges  as  the  ground  of  their  refusal  to  pay  :  first,  that  there 
was  fraud  and  false  swearing  as  to  the  amount  of  the  loss; 
second,  that  the  fire  was  intentional.  Upon  proof  it  appeared 
that  there  was  no  foundation  for  this  latter  charge  ;  but  it  also 
appeared  that,  at  the  time  of  the  date  of  the  policy,  the  premises 
were  of  the  second  class,  contrary  to  the  warranty.  In  answer 
to  this  it  was  alleged  that  Hamilton,  the  agent  of  the  Newcastle 
Company,  had  taken  it  for  granted  that  the  premises  were  of  the 
first  class,  and  made  out  the  policy  accordingly,  without  any 
representation  on  the  part  of  the  insured,  and  that  before  the 
policy  was  delivered,  and  the  loss  happened,  the  premises  had 
[  ♦257  ]  been  altered  so  to  bring  'them  within  *the  first  class.  It  did 
not  appear  very  distinctly  in  proof,  how  the  demand  of  1,647/. 
was  made  up.  The  Court  below  decerned  against  the  insurers 
in  terms  of  the  libel,  and  from  this  decision  the  Newcastle 
Company  appealed. 

RomiUy  and  Richardson  for  appellants ;  Park  and  Brotigham 
for  respondents. 
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Eldon,  L.  C.  :  Nbwcabtlb 

FiRB  IN- 

This  is  an  appeal  by  the  Newcastle-upon-Tyne  Fire  Insurance  subance  oo. 
Company,  from  a  judgment  of  the  Court  of  Session  by  which   maoiToeban 
they  were  held  liable  in  the  payment  of  a  sum  of  1,647Z.  upon  a       ^  ^^• 
policy  of  insurance,  and  the  question  is  whether  this  judgment       '^^^  ^' 
was  right  or  not.     The  summons,  which  is  in  the  nature  of  our 
declaration,  stated  that  the  Newcastle  Company  were  indebted 
to  the  pursuers  in  a  sum  of  1,647{.,  in  terms  of  a  policy  dated 
April  16, 1805  (your  Lordships  will  note  the  date),  and  concluded 
for  payment  accordingly. 

The  policy  itself  was  in  these  terms,  "  Whereas  Mr.  Hugh 
M'Morran  &  Co.  &c.  have  paid  the  sum  of  211.  Ss,  8d.  to  the 
society  of  the  Newcastle-upon-Tyne  Fire  Office;  and  do  agree 
to  pay  or  cause  to  be  paid  to  the  said  society,  at  their  office  in 
Newcastle-upon-Tyne,  the  sum  of  111.  17«.  on  the  24th  day  of 
June,  1806,  and  the  like  sum  of  111.  lis.  yearly  on  the  24th  day 
of  June,  during  the  continuance  of  this  policy,  as  a  premium  for 
the  insurance  from  loss  or  damage  by  fire,  of  502.  on  millwright's 
work,  including  all  the  standing  and  going  gear  in  their  mill, 
which  is  used  as  a  cotton  and  woollen  mill,  situated  at  ^Garschew  [  *238  ] 
as  aforesaid,  being  in  their  own  occupation  only,  and  stone  built 
and  slated  ;  5502.  on  clockmakers'  work,  carding  and  breaking 
engines,  and  all  moveable  utensils  in  the  second  floor,  occupied 
as  a  cotton  mill ;  1602.  on  stock  of  cotton  in  the  same ;  600{. 
on  clockmakers'  work,  carding  and  breaking  engines,  and  all 
moveable  utensils  in  the  first  floor,  occupied  as  a  woollen  mill ; 
and  850Z.  on  stock  of  wool  in  the  same ;  "  then  followed  this 
very  material  passage,  '*  warranted  that  the  above  mill  is  con- 
formable to  the  first  class  of  cotton  and  woollen  rates  delivered 
herewith." 

The  materiality  of  it  consisted  in  this  (though  in  one  view 
whether  it  was  material  or  not  did  not  signify,  if  it  was  a 
condition  precedent),  that  if  it  was  of  the  second  class,  and  not 
of  the  first,  a  larger  premium  ought  to  have  been  given.  And 
then  it  goes  on :  ''  Now  know  all  men  by  these  presents,  that 
from  the  day  of  the  date  hereof,  until  the  said  24th  day  of 
June,  1806,  and  so  from  year  to  year  so  long  as  the  said  Hugh 
M'Morran  &  Co.  shall  duly  pay,  &c.  the  sum  of  171.  17«  &c., 
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Kewcabtle   and  the  same  shall  be  accepted  by  the  trustees  or  acting  members 

8UBANCK  "co.  oi  the  said  society  for  the  time  being,  the  stock  and  fund  of  the 

Macmobrak  ^^  society  shall  be  subject  and  liable  to  pay,  &c.  all  such 

&  Co.       damage  and  loss  as  the  said  Hugh  M'Morran  &  Go.  shall  suffer 

by  fire,  not  exceeding  the  sum  of  1,700Z.  &c."    And  then  followed 

at  the  bottom  an  entry  of  receipt  of  the  Government  duty  of  21. ; 

from  April  16,  1805,  up  to  June  24,  1806.    Their  Lordships 

would  observe  the  materiality  of  that,  as  this  instrument  could 

[  *259  ]      never  have  been  produced  in  *Court,  if  it  were  only  on  account 

of  the  revenue,  save  as  a  policy  of  April  16,  1805,  on  which  as  a 

policy  so  dated  the  demand  could  have  been  made.     But  whether 

that  was  so  or  not  the  demand  was  made  on  this  policy.    On 

June  24,  1806,  the  premium  must  again  be  paid,  and  the  duty 

to  Government,  and  whether  the  demand  was  on  the  policy 

originally  entered  into,  or  on  the  renewed  policy,  it  must  be  on  a 

policy  liable  to  such  a  duty,  and  of  this  date. 

In  the  appellants'  case,  it  is  stated  that  the  printed  proposals 
formed  part  of  the  contract,  and  that,  besides  being  referred  to, 
a  copy  is  always  delivered  to  the  party  insuring :  and  that  it  is 
there  set  out,  among  other  things,  that  if  any  '*  person  or 
persons  shall  insure  his,  her,  or  their  houses,  mills,  &c.,  and 
shall  cause  the  same  to  be  described  in  the  policy  otherwise  than 
as  they  really  are,  so  as  the  same  shall  be  insured  at  a  lower 
premium  than  proposed  in  the  table,  such  insurance  shall  be  of 
no  force."  As  to  their  so  setting  it  out  in  their  printed  proposals, 
in  the  case  of  a  warranty,  it  is  unnecessary  to  consider  that ;  for 
if  there  is  a  warranty,  the  person  warranting  undertakes  that 
the  matter  is  such  as  he  represents  it ;  and  unless  it  be  so, 
whether  it  arises  from  fraud,  mistake,  negligence  of  an  agent,  or 
otherwise,  then  the  contract  is  not  entered  into;  there  is  in 
reality  no  contract. 

Then  they  further  state  that,  by  another  article  of  these 
proposals,  it  is  provided  "that  all  persons  insured  by  this 
society  sustaining  any  loss  or  damage  by  fire,  are  forthwith  to 
give  notice  thereof  at  their  ofiBce  in  Newcastle,  and  as  soon  as 
♦260  ]  possible  *after  to  deliver  in  as  particular  an  account  of  their 
loss  or  damage  as  the  nature  of  the  case  will  admit,  and  make 
proof  of  the  same,  by  their  oath  or  affirmation,  according  to  the 
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fonn  practised  in  the  said  office,  and  by  their  books  of  accounts,    Newcastle 
or  other  proper  vouchers,  as  shall  be  reasonably  required."  subamjb'co. 
That  they  shall  also  procure  a  certificate,  under  the  hands  of  the   ^    ^'^ 
minister,  &c.  and  others,  relative  to  the  cause  of  the  loss ;        &  Co. 
''and   until  such  affidavit  and  certificate  shall  be  made  and 
produced,  the  loss-money  shall  not  be  payable;   and  if  there 
appear  any  fraud  or  false-swearing,  such  sufferers  shall    be 
excluded  from  all  benefit  by  their  policies." 

They  further  represent  that  in  the  second  set  of  proposals  for 
the  insurance  of  cotton  mills,  &c.,  certain  classes  of  buildings 
were  specified,  according  to  the  particulars  of  which  the  premium 
is  at  a  lower  or  higher  rate. 

Thus,  Glass  1  comprehends  '*  buildings  of  brick  or  stone,  and 
covered  with  slate,  tile,  or  metal,  having  stoves  fixed  in  arches 
of  brick  or  stone  on  the  lower  floors,  with  upright  metal  pipes 
carried  to  the  whole  height  of  the  building,  through  brick 
flues  or  chimneys,  or  having  common  grates,  or  close  or  open 
metal  stoves  or  coakles,  standing  at  a  distance  of  not  more  than 
one  foot  from  the  wall,  on  brick  or  stone  hearths,  surrounded 
with  fixed  fenders,"  I  request  your  Lordships'  particular  attention 
to  the  following  words,  '^  and  not  having  more  than  two  feet  of 
pipe  leading  therefrom  into  the  chimney,  and  in  which,  or  in 
any  building  adjoining  thereto,  although  not  communicating 
*therewith,  no  drying  stove  or  singeing  frame  shall  be  placed."         [  *2<5l  ] 

Class  2  comprehends  ''  buildings  of  brick  or  stone,  and 
covered  with  slate,  tile,  or  metal,  which  contain  any  singeing 
frame,  or  any  stove  or  stoves,  having  metal  pipes  or  flues,  more 
than  two  feet  in  length,  and  in  which,  or  in  any  building  adjoin- 
ing thereto,  although  not  communicating  therewith,  no  drying 
stove  shall  be  placed." 

As  I  understand  this,  very  possibly  mis-understand  it,  but  it 
is  of  no  consequence  in  my  view  of  the  case  whether  I  do  so  or 
not ;  but  as  I  understand  it,  the  reason  for  requiring  a  higher 
premium  for  mills  of  the  second  class  is  that  the  greater  length 
of  the  pipe  increases  the  danger.  If  the  pipe  of  the  stove  is  a 
yard  in  length,  for  instance,  the  difiference  arises  from  this,  that 
if  the  pipes  be  more  than  two  feet,  the  danger  is  increased 
beyond  what  belongs  to  pipes  of  that  length.    But  it  is  imma- 
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Nbwcastlb   terial  whether  I  misunderstand  this  or  not ;  for  if  the  mill  wa» 
su^^K^Co.  warranted  as  being  of  the  first  class,  it  must  be  such  as  it  is 
Maomobran  ^*"*^^*®^  *o  ^^'  unless  there  is  something  to  oust  the  warranty^ 
k  Co.       otherwise  there  is  no  contract. 

Then  this  mill  was  burnt ;  and,  as  generally  happens  in  these 
cases,  the  insured  were  very  anxious  to  get  their  money,  and  the 
others  were  not  very  ready  to  pay.  An  action  was  then  brought 
to  compel  payment,  to  which  defences  were  given  in.  As  to 
that  defence  which  was  the  most  unwelcome  to  hear,  viz.  that 
the  premises  had  been  wilfully  set  on  fire,  it  appeared  that  there 
was  no  ground  for  it ;  and  the  Court  of  Session  seem  to  have 
thought  that  there  was  no  ground  for  the  imputation  of  fraud 
[  ♦262  ]  and  *overvalue.  It  is  not  likely  at  any  rate  that  the  articles 
were  undercharged  ;  and  it  was  extremely  diflBcult  to  make  out  a 
case  of  overvalue  where  the  books  and  papers  were  all  destroyed, 
and  when  the  amount  of  these  improvements,  and  the  value  of 
spinning-jennies,  and  such  articles,  were  to  be  calculated.  But 
though  one  cannot  help  believing  that  enough  was  charged,  yet 
it  might  be  dangerous  to  say  under  the  circumstances  that  that 
defence  ought  to  be  sustained. 

But  there  was  another  very  material  point  of  defence  stated, 
that  this  mill,  which  was  warranted  as  being  of  the  first  class 
with  a  pipe  of  two  feet,  was  in  reality  of  the  second  class; 
and  that  being  of  the  second  class,  whether  there  was  fraud  or 
not,  whether  the  mis-statement  on  the  part  of  the  insured  arose 
from  fraud,  or  from  mere  error  or  inattention,  or  the  mistake  of 
an  agent  (unless  they  were  misled  by  the  agent  of  the  Newcastle 
Company,)  or  from  whatever  other  cause,  the  contract  never  had 
effect. 

Then  evidence  was  gone  into  as  to  whether  the  mill  was  of  the 
first  or  second  class.  The  Court  of  Session  seems  to  have 
thought  it  immaterial  whether  it  was  or  not.  But  if  the  mill 
was  warranted  as  of  the  first  class,  and  was  really  of  the  second 
class,  the  judgment  of  the  Court  below  was  clearly  erroneous  ; 
for  it  is  a  first  principle  in  the  law  of  insurance,  on  all  occasions, 
that  where  a  representation  is  material  it  must  be  complied 
with — if  immaterial,  that  immateriality  may  be  inquired  into 
and  shewn ;  but  that  if  there  is  a  warranty  it  is  part  of  the  con- 
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tract  that  the  matter  is  such  as  it  is  represented  to  be.  There-  Newcastle 
fore  the  materiality  or  immateriality  signifies  *nothing.  The  buuancb  Co. 
only  question  is  as  to  the  mere  fact.  It  is  proposed  then  that  ^^cmorrau 
the  matter  should  stand  over  for  a  day  or  two  in  order  to  &  Co. 
examine  the  case  again  for  the  purpose  of  further  inquiry  as  to  [  •263  ] 
that  fact ;  but  my  present  impression  is  that  the  mill  was  not 
such  as  it  was  warranted  to  be,  and  that  therefore  all  considera- 
tion of  fraud  or  overvalue  is  out  of  the  question,  unless  it  can  be 
effectually  answered  that  the  insured  were  misled  by  the  insurers, 
or  their  agent.  Then  they  say  that  the  mis-representation  was 
owing  to  the  agent  of  the  Newcastle  Fire  Company.  I  cannot 
say  however  that  they  have  made  out  that  point,  and  it  is  denied 
on  the  other  side,  and  may  therefore  be  laid  out  of  the  question. 
Then  they  say  further  that  there  was  no  effectual  policy  till 
the  premium  was  paid,  and  refer  to  the  terms  of  the  4th  article 
of  the  printed  proposals,  which  declares  **  that  no  insurance  is 
considered  by  this  office  to  take  place  till  the  premium  be 
actually  paid  by  the  insured,  his,  her,  or  their  agent,  or  agents.'* 
The  premium,  they  say,  was  not  paid  till  a  considerable  time 
after  the  date  of  the  policy,  that  the  alteration  was  made  which 
brought  this  mill  within  the  description  of  the  first  class  of  mills 
before  the  premium  was  paid,  and  that  the  alteration  had  been 
communicated  to  the  agent  of  the  Company.  The  Company 
deny  that  any  such  communication  was  made,  and  even  if  it  had 
been  made  it  would  have  been  still  necessary  to  consider  how  far 
that  circumstance  could  alter  the  law  as  applicable  to  the  case. 
But  as  the  fact  was  denied,  and  there  was  no  proof  of  it,  that 
point  may  be  considered  as  out  of  the  question.  With  respect  to 
the  effect  of  the  ^article  referred  to,  the  appellants  contend  that  [  *26i  ] 
it  did  not  relate  to  the  first  policy,  but  to  the  renewals  of 
policies.  But  in  the  present  case  it  is  not  necessary  to  consider 
whether  it  related  to  the  first  policy  or  any  renewals  of  it,  as 
they  say  that  as  between  the  respondents  and  them  the  premium 
had  in  point  of  fact  been  paid  before  the  alteration  took  place,  as 
the  Scotch  agent  had  accounted  for  it  to  his  constituents  the 
Newcastle  Company  before  the  period  of  the  alteration,  and  it 
had  therefore  become  a  personal  debt  due  to  him  from  the  Scotch 
Company.    That  may  be  considered  as  an  answer  to  the  argu- 
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Nkwcabtlb  ment  raised  upon  that  ground.    But  suppose  that  were  entirely 

81TRAXCE  Co.  out  of  the  question,  we  must  in  this  case  as  in  all  others  proceed 

Maomokran  ^^^^^'^'"^  allegata  et  probata^  according  to  what  is  alleged  and 

&  Co.       proved.    If  they  could  succeed  at  all  on  this  summons  it  must 

be  on  a  policy  or  contract  dated  April  16,  1805,  and  when  they 

have  founded  upon  that  only,  they  cannot  afterwards  in  that 

action  turn  round  and  say,  though  we  cannot  shcceed  on  that 

policy,  we  are  entitled  to  recover  on  a  subsequent  contract.    See 

how  the  contract  would  be  varied.     This  was  a  bilateral  contract 

of  the  date  of  April  16,  1805,  from  which  period  to  June  24, 

1806,  the  premium  was  acknowledged  to  have  been  paid ;  and  it 

was  agreed  that  a  certain  premium  should  continue  to  be  paid 

on  June  24,  de  anno  in  annum.     Can  your  Lordships  convert 

that  into  a    transaction    commencing    not    in  April,  but    in 

September,  1805  ? 

Suppose  the  fire,  after  being  smothered  for  some  time  in  the 
mill,  had  burst  out  the  day  before  the  money  was  paid  to  the 
[  ♦265  ]  agent  of  the  Newcastle  Company,  *could  that  Company  say, 
^'  Though  the  premium  has  been  paid  us  by  our  agent,  and  we 
own  the  receipt  of  the  money,  yet  as  you  did  not  pay  the  agent  we 
are  not  bound."  Acquitting  M'Morran  &  Co.  then  of  all  fraud  in 
the  business,  the  question  is  reduced  to  this :  "  are  you  M'Morran 
&  Co.,  looking  to  the  facts  and  evidence  as  applicable  only  to  the 
policy  of  April,  1805,  entitled  to  recover  under  this  contract  ?  " 

I  have  said  so  much  because  I  consider  it  as  of  the  greatest 
importance  that  the  mercantile  law  should  be  uniform  all  over 
the  country,  and  because  it  is  dangerous  therefore  to  decide 
these  questions  of  insurance  without  being  sure  what  may  be  the 
effect  of  the  decision  and  the  nature  of  the  doctrine  which  may 
result  from  it.  If  this  is  to  be  taken  as  a  contract  of  April, 
1805,  and  the  premises  were  not  of  the  class  of  which  they  were 
warranted  to  be,  it  appears  to  me  quite  clear  that  the  respon- 
dents ought  not  to  recover.  If  the  Court  of  Session  was  of 
opinion  that  the  danger  and  risk  was  not  greater  in  mills  of 
the  second  class  than  in  those  of  the  first  class,  though  that 
were  sworn  to  by  five  hundred  witnesses,  it  would  signify 
nothing.  The  only  question  is,  "  What  is  the  building  de  facto 
that  I  have  insured  ?  " 
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Eldon,  L.  C.  :  Nbwcastlb 

FlKB  IN- 

Since  I  had  the  honour  of  addressing  your  Lordships  the  subanob  Co. 
other  day  on  this  case,  I  have  looked  again  at  all  the  papers.  I  macmobban 
repeat  what  I  before  said,  and  what  indeed  the  appellants  them-  *  ^^' 
selves  have  authorized  me  to  say,  that  there  is  no  ground  what-  .TWyio. 
ever  for  the  imputation  that  the  mill  *had  been  wilfully  set  on  [  •266  ] 
fire.  As  to  the  question  of  fraud  and  false  swearing,  on  the  best 
consideration  I  have  been  able  to  apply  to  the  case,  though  there 
appears  a  tendency  to  state  the  loss  as  high  as  it  can  be  fairly 
carried,  I  cannot  say  that  there  is  any  thing  which  amounts  to 
fraud  and  falsehood.  Another  ground  was  that  this  summons 
proceeded  on  a  policy,  dated  April  16,  1805,  and  that  it  con- 
tained a  warranty  that  the  building  belonged  to  the  first  class, 
described  as  having  the  stoves  not  more  than  one  foot  from  the 
wall,  with  pipes  or  flues  not  more  than  two  feet  in  length.  I 
stated  the  doctrine  of  warranty,  and  on  the  best  consideration  I 
have  been  able  to  give  the  case,  I  do  not  think  that  the  war- 
ranty was  made  good.  The  remaining  question  then  was 
whether  attending  to  the  nature  of  the  summons  the  respondents 
could  be  considered  as  having  insured  of  a  date  posterior  to 
April,  1805,  and  after  the  alteration  had  taken  place  in  the 
description  of  the  building.  I  stated  my  opinion  that  they 
could  not  on  this  summons.  It  appears  to  me  then  that  the 
appellants  ought  to  be  assoilzied  in  this  action,  and  if  the 
respondents  have  other  special  circumstances  to  allege,  they 
may  take  advice  whether  they  ought  to  proceed  upon  another 
summons.  But  I  think  they  cannot  succeed  on  this,  and  I  am 
therefore  of  opinion  that  the  judgment  of  the  Court  below  ought 

to  be  reversed. 

Jvdgment  accordingly. 
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Scotland. — Appeai.  fbom  the  Coubt  of  Session. 
18M.  EOBEETSON  v.  GRAHAM. 

'^'^'  **'  (3  Dow,  App.  Cas.  273—280.) 

7^7    i  A  Btatement  which  is  pertinent,  in  a  pleading,  ought  not  to  be  ordered 
'               to  he  expunged  on  the  ground  of  its  being  scandalous.t 

Eldon,  L.C.  jjj  ^j^  action  between  the  Duke  of  Athol,  and  General  Eobert- 
[  273  ]  gQjj  q{  Lude,  relative  to  the  division  of  the  common  of  Glentilt, 
a  proof  was  taken,  and  in  order  to  shorten  the  proof,  the  par- 
ties by  a  judicial  minute  dated  April  28,  1806,  admitted  that 
[  •274  ]  *certain  farms  had  their  summer  and  winter  pasture  on  the 
common,  and  among  these  farms  was  one  called  Tomvouline, 
belonging  to  the  Duke  of  Athol.  In  the  course  of  the  proof 
two  missives,  dated  September,  1788,  were  produced,  by  which 
the  Duke  of  Athol  agreed  to  give  up  to  General  Robertson's 
father  a  right  of  servitude,  which  his  farm  of  Tomvouline  had 
upon  the  lands  of  Struie  belonging  to  the  other  party,  in 
exchange  for  certain  parts  of  the  lands  of  Toldoimie,  belonging 
to  Lude.  In  these  missives  the  right  of  each  party  to  the 
remainder  of  the  commonty  of  Glentilt  was  reserved  as  broad  as 
before. 

In  the  division  a  share  of  the  common  was  allotted  to  Tom- 
vouline, and  this  was  objected  to  by  General  Bobertson,  on  the 
ground  that  the  right  of  Tomvouline  to  a  share  of  the  com- 
monty, had  been  extinguished  by  the  exchange  of  1788 ;  and  it 
was  contended  that  the  farm  of  Tomvouline  had  been  intro- 
duced into  the  judicial  minute  of  1806  by  mistake,  and  that  the 
error  ought  to  be  rectified. 

The  effect  of  the  answer  to  this  objection  appeared  to  be  that^ 
besides  the  peculiar  servitude  on  the  lands  of  Struie,  which 
alone  was  given  up  by  the  missives  of  1788,  Tomvouline  had 
likewise  a  right  in  the  common  like  the  respondent's  other 
farms,  and  that  it  was  properly  therefore  inserted  in  the  minute. 
The  import  of  the  answer  however  seemed  to  be  differently  un- 
derstood by  General  Robertson's  counsel,  whose  second  reclaim- 
ing petition  contained  the  following  passage.  "This  answer 
shews  the  respondent  is  not  disposed  to  yield  any  point  what- 
t  CJompare  Ex  parte  Simpion,  10  E.  B.  104,  16  Vee.  476,— B.  0. 
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ever.  With  regard  to  the  minute  alluded  to,  *the  object  of  it  Eobkiit8on 
has  been  already  explained.  The  petitioner  was  wearied  out  by  gbaham. 
the  tedious  examination  of  witnesses ;  and  it  being  proposed  to  [  *275  ] 
shorten  the  proof  by  a  minute,  he  readily  consented.  It  cannot 
be  disputed  that  Tomvouline  was  introduced  by  the  respondent's 
agent,  and  permitted  to  remain,  on  the  faith  that  he  had  intro- 
duced the  names  of  no  towns,  excepting  those  that  actually  poE- 
sessed  the  common,  and  were  entitled  to  possess  it.  In  the 
last  petition,  it  was  said  this  must  have  arisen  from  an  error  in 
fact,  of  the  respondent's  agent.  But  from  the  strain  of  the 
answers,  this  matter  comes  to  have  a  more  serious  aspect.  The 
import  of  the  answer  is,  that  although  a  town  was  introduced 
that  had  no  interest  in  the  common,  yet  by  the  petitioner's 
assenting  to  the  minute,  he  is  precluded  from  objecting  to  that 
town  getting  a  share  in  the  common.  The  petitioner  is  ex- 
tremely unwilling  to  use  any  expression  that  may  by  possibility 
give  offence.  But  your  Lordships  will  judge  if  the  result  of  the 
answer  does  not  amount  to  a  charge  of  deception  against  an 
individual  the  respondent  is  nearly  connected  with.  If  such  be 
the  import  of  the  answer,  the  petitioner  submits  that  he  could 
not  be  circumvened,  and  his  interest  lessened  by  such  means. 
If  the  writing  had  been  executed  with  every  legal  formality, 
deception  would  be  a  relevant  ground  of  reduction,  but  as  this 
minute  is  now  explained,  it  asserted  a  falsehood,  and  this  affords 
a  stronger  objection." 

Mr.  Graham,  agent  for  the  Duke  of  Athol,  conceiving  *that  [  '276  ] 
this  was  a  charge  of  deception  and  falsehood  against  him,  pre- 
sented a  minute  of  complaint  against  General  Bobertson,  in  his 
own  name,  to  the  Court,  complaining  of  this  passage,  and  pray- 
ing the  Judges  *'  to  ordain  the  passages  complained  of  as  in- 
jurious to  be  struck  out  of  the  record,  and  to  find  the  com- 
plainer  (Graham)  entitled  to  th6  expenses  which  he  might  incur 
in  vindicating  his  character."  After  answer  to  this  minute  on 
the  part  of  General  Bobertson,  the  Court,  after  refusing  the 
prayer  of  the  petition  in  the  principal  question,  pronounced  an 
interlocutor  in  the  incidental  question,  "  finding  and  declaring 
that  the  expressions  complained  of  were  improper  and  cen- 
surable, and  ordaining  them  to  be  expunged  from  the  record, 
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BoBBBTsoN  and  finding  expenses  due."  General  Bobertson  reclaimed 
qbaham.  against  this  interlocutor,  alleging  that  the  expressions  were 
not  injurious  or  censurable,  or  that  if  they  were,  the  blame 
rested  with  his  counsel,  for  whom  he  contended  he  was  not 
answerable.  The  Court,  however,  after  answer  to  this  petition, 
adhered  to  the  interlocutor.  Another  reclaiming  petition,  con- 
tending that  the  expressions  were  justifiable  on  the  ground  that 
Tomvouline  had  been  improperly  introduced  into  the  judicial 
minute,  and  also  complaining  of  certain  alleged  censurable  pas- 
sages in  the  Duke  of  Athol's  answers,  and  praying  that  they  too 
might  be  expunged  from  the  record,  was  refused,  and  by  another 
interlocutor  Mr.  Graham's  expenses  were  modified  to  84Z.  From 
these  judgments  of  the  Court  of  Session  in  the  incidental  ques- 
tion. General  Bobertson  appealed. 

[  277  ]  In  arguing  for  the  appellant,  Sir  S.  RomUly  said  that  this 

was  a  point  of  great  importance  to  the  profession  of  a  counsel. 
A  counsel  is  protected  in  asserting  whatever  is  material  and 
relevant  to  the  case,  however  it  may  bear  upon  individual 
character,  and  he  has  no  right  in  duty  to  his  client  to  retract  i\. 
But  if  a  counsel  goes  out  of  his  way,  he  is  not  protected  in  justice 
or  honour,  though  I  know  it  has  been  imagined  that  he  is  pro- 
jected in  saying  anything.  A  counsel  with  a  family,  perhaps,  is 
not  obliged  to  risk  his  life  for  assertions  relevant  to  the  cause, 
against  one  who  may  be  infamous,  and  whose  life  may  be  a 
burthen  to  him.  What  infamy  would  not  escape  if  it  were 
otherwise  ? 

1815.         Eldon,  L.  C.  (after  stating  the  case) : 

July  5. 

—  It  struck  me  that  this  was  a  matter  of  great  importance  for  a 

few  reasons  which  I  shall  state.  I  do  not  think  that  General 
Bobertson,  or  his  counsel,  can  sustain  their  defence,  or  claim 
with  respect  to  Tomvouline,  whether  that  word  Tomvouline 
were  in  the  minute  or  not,  as  what  appeared  to  have  been  given 
up  was  merely  its  servitude  on  the  lands  of  Struie.  But  if  they 
thought  they  had  a  case  fitting  to  be  submitted  to  a  court  of 
justice,  in  which  they  must  contend  that  the  legal  effect  of  that 
antecedent  transaction  (the  exchange  of  1788)  was  to  destroy  the 
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right  of  Tomvouline  on  the  common  of  Glentilt,  it  appears  to  Robbbtbok 
me  that  your  Lordflhips  would  hesitate  before  you  did  any  thing  qraham. 
to  prevent  their  submitting  the  question  to  the  Court  for 
decision.  If  they  then  had  that  right,  and  if  it  happened  that 
the  right  of  Tomvouline  to  a  share  of  the  *common  was  admitted  [  *278  ] 
in  the  judicial  minute,  of  course  Robertson  must  contend  against 
the  effect  of  that  judicial  minute,  because  if  it  stood  untouched 
the  Court  must  decide  that  the  antecedent  transaction  did  not 
destroy  the  right.  It  appeared  to  me  then  a  very  strong  thing 
to  say,  that  a  party  shall  not  be  heard  to  lay  before  the  Court 
the  grounds  of  his  case  in  contending,  first,  that  this  wa& 
introduced  through  error,  and  secondly,  that  it  was  introduced 
through  deception.  First,  it  was  said  to  have  been  introduced 
through  error,  and  answers  were  put  in  not  admitting  the  error, 
but  at  the  same  time  stating  the  judicial  minute  as  a  bar  to  the 
proceeding.  Then  the  only  allegation  that  can  be  made,  is  one 
which  may  affect  an  honest  man,  which  the  result  may  shew  to 
have  been  most  undeservedly  made  against  a  man  entitled  to  a 
fair  and  honest  character  in  the  world.  But  if  General  Bobertson 
and  his  counsel  did  really  believe  that  the  antecedent  trans- 
action had  put  an  end  to  the  right  of  Tomvouline,  and  if  after 
alleging  that  Tomvouline  had  crept  into  the  judicial  minute  by 
error,  they  were  met  by  an  answer  that  it  had  not  crept  in 
by  error,  but  had  been  studiously  inserted ;  and  if  General 
Bobertson  intended  to  prove  that  it  had  been  inserted  without 
his  knowledge,  I  do  not  know  how  it  is  possible  to  frame  an  issue 
upon  this  point,  that  it  was  improperly  and — in  that  sense  in 
which  the  word  is  used  by  lawyers — by  deception  or  fraudulently 
introduced,  without  alleging  that  it  was  so  introduced,  and 
introduced  by  somebody.  I  believe  it  would  be  found  difficult 
in  our  proceedings  in  this  part  of  the  island  where  there  was  a 
charge  of  fraud,  to  hold,  because  *that  charge,  supposing  it  [•279] 
pertinent,  is  not  ultimately  made  out,  that  it  is  therefore 
scandalous,  and  ought  to  be  expunged. 

There  is  another  circumstance  which  makes  this  of  importance. 
There  appears  to  have  been  a  notion  here,  that  there  was  nobody 
to  answer  this  but  General  Bobertson,  a  person  in  no  degree 
guilty.      Your    Lordships    know  that  in   our    proceedings    in 
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RoBEBTsoN  Chancery  if  scandal  is  introduced,  those  who  really  introduce  it 
Graham.  ^^7  he  made  answerable,  not  only  in  costs,  but  in  a  way  which 
may  affect  them  more.  And  it  may  be  well  worthy  of  con- 
sideration whether,  if  a  counsel  could  so  far  mistake  what  is 
matter  of  pertinent  allegation,  and  what  is  impertinent,  as  to 
introduce  what  is  impertinent  and  scandalous,  the  expense  of 
expunging  is  to  fall  on  one  who  cannot  act  without  advice  and 
without  an  adviser.  But  for  the  sake  of  the  general  interests  of 
justice,  and  the  fair  discussion  of  matters  in  dispute  between 
man  and  man,  great  freedom  of  allegation  must  be  allowed,  and 
if  that  brings  forward  points  which  it  appears  there  were  fair 
grounds  for  litigating,  I  do  not  know,  that  because  they  bear 
hard  in  the  first  instance  on  A.  or  B.,  it  being  necessary  that 
their  names  should  be  introduced,  A.  or  B.  can  complain  of  that 
circumstance.  For  if  justice  cannot  be  done  without  bringing 
forward  transactions  and  the  agents  in  these  transactions  in  this 
way,  it  necessarily  belongs  to  the  course  of  justice  that  the  evil 
should  be  submitted  to,  till  it  can  be  seen  whether  the  allegation 
is  really  wanton  scandal,  or  whether  it  is  pertinent  matter 
bearing  hard  for  the  time,  but  no  longer  than  till  the  case  is 
inquired  into. 

[  280  ]  Judgment — that  the  interhcutors  in  this  incidental 

question  be  remitted  for  review. 
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Ex  PARTE    HOOPER 

(1  Merivale,  7—10.) 

Fob  a  report  of  this  case,  taken  from  19  Ves.  477,  see  13  R.  R. 
244. 


BONN    V.    PENNY.  ^ 

(1  Merivale,  20—23.) 

Fob  a  report  of  this  case,  taken  from  19  Yes.  545,  see  18  R.  R. 
255. 


STEWART  V.   ALLISTON.t  i8i5. 

(1  Merivale,  26—34.)  ^f^' 

Constraction  of  the  word  *  *  ground- rent."  Eldon,  L.C. 

A  condition  of  sale  providing  compensation  in  case  of  any  error  or         [  26  ] 
mis-statement  in  the  particulars  does  not  cover  a  misdescription  which  is 
calculated  to  mislead  a  purchaser. 

On  the  17th  of  November,  1814,  certain  freehold  and  copyhold 
estates  belonging  to  the  plaintiff  were  put  up  to  sale  by  public 
auction,  when  the  defendant  signed  an  agreement  to  become 
purchaser  of  a  part  of  those  premises,  and  paid  the  deposit, 
agreeably  to  the  conditions  of  sale.  The  premises  so  purchased 
by  him  were  described  in  the  printed  particulars  *as  "a  copy-  [  *27  ] 
hold  estate  consisting  of  seven  dwelling-houses  with  gardens,  on 
a  ground-rent  lease  of  forty  guineas  a  year ; "  and,  in  another 
part  of  the  same  particulars,  as  ''an  eligible  copyhold  estate 
comprising  seven  dwelling-houses  with  gardens  and  right  of 
common  let  on  lease  for  a  term  whereof  fourteen  years  were 
unexpired,  at  a  nett  annual  ground-rent  of  42/.,  held  under  the 
manor  of  Westham,  subject  to  a  small  annual  quit  rent  and  to  a 
customary  fine  on  death  or  alienation." 

t  In  re  Davis  and  Cavey  (1888)  40  Ch.  D.  601,  58  L.  J.  Ch,  143,  60  L.  T. 
100. 
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Stewabt  By  the  conditions  of  sale  the  purchaser  was  to  be  entitled  to 
Allistok.  the  rents  and  profits  from  Christmas,  1814 ;  and  it  was  declared 
that  "  if  any  error  or  mis-statement  should  be  inserted  in  the 
particulars,  the  same  should  not  vitiate  the  sale ;  but  a  propor- 
tionable allowance  was  to  be  made  as  a  compensation  either 
way." 

The  bill,  stating  that,  immediately  after  the  sale,  an  abstract 
was  delivered  to  the  defendant  whereby  a  good  title  had  been 
made,  prayed  a  specific  performance,  with  compensation  in  case 
of  error  in  the  description  affecting  the  value,  and  an  injunction 
to  restrain  the  defendant  from  proceeding  in  an  action  which  he 
had  commenced  to  recover  the  amount  of  the  deposit. 

To  this  bill  the  defendant  put  in  an  answer,  admitting  the 
plaintiff's  title  to  the  premises,  but  alleging  that,  at  the  time  of 
making  the  purchase,  the  defendant  had  never  seen  the  premises, 
but  relied  altogether  on  the  accuracy  of  the  printed  particulars 
and  estimated  the  value  of  the  premises  upon  the  supposition 
that  the  said  sum  of  42Z.  was  payable  by  way  of  ground-rent  and 
not  of  rack-rent  and  that  he  would  be  entitled  not  only  to  such 
ground-rent  during  the  remainder  of  the  term,  but,  at  the  expi- 
[  •28  ]  ration  thereof,  *to  the  annual  value  of  the  tenements  since 
erected  which  (he  supposed)  would  greatly  exceed  the  amount  of 
such  ground-rent;  but  that,  on  the  contrary,  he  had  since 
discovered,  and  the  fact  was,  that  no  groimd-rent  whatever  was 
reserved  on  the  premises,  and  that  the  sum  of  421.  was  the  full 
and  utmost  annual  rack-rent  both  of  the  ground  and  buildings 
thereon,  reserved  by  a  lease  made  long  since  the  buildings  were 
erected,  in  the  ordinary  way  of  demise,  and  much  more  than  the 
actual  value  thereof,  the  buildings  being  very  mean,  and  much 
out  of  repair,  &c.     ♦     *     ♦ 

[  29  ]  Cooke,  for  the  plaintiff,  now  moved  for  an  injunction  [and 

cited]  Maundy  v.  Maundy,  j:  where  the  Court  of  King's  Bench 
declared,  that  "nothing  is  more  common  than  for  people  to 

[  'SO  ]  *speak  of  their  ground-rents,  when  they  mean  the  houses  and 
lands  out  of  which  they  issue,"  and  decided  according  to  that 
interpretation. 

t  2  Stra.  1020. 
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Sir  Samuel  Romilly  and  Steplien,  for  the  defendant.    *    *    *     Stewabt 


Cooke  in  reply. 


Allistox. 


The  Lobd  Chancellor  :  [  33  ] 

I  think  that  the  property  which  is  the  subject  of  this  applica- 
tion has  been  represented  to  be  that  which  it  is  not  in  fact ;  and, 
even  if  a  court  of  law  should  judge  otherwise,  1  should  have 
great  difficulty  in  decreeing  a  specific  performance  where  the 
description  is,  at  the  *least,  of  so  ambiguous  a  nature  that  it  [  *34  ] 
cannot  with  certainty  be  known  what  it  was  that  the  purchaser 
imagined  himself  to  be  contracting  for.  But  what,  in  fact,  does 
the  word  mean  which  is  here  employed  ?  Would  any  man, 
seeing  a  house  put  up  to  auction  as  a  house  to  be  sold  subject 
to  a  ground-rent  lease,  suppose  that  the  word  ground-rent 
meant  rack-rent?  The  case  in  Strange  proves  that  the  same 
words  may  bear  different  meanings,  with  reference  to  the  con- 
text. But,  according  to  the  construction  here  contended  for,  the 
word  would  have  no  meaning  at  all. 

The  subject  of  the  contract,  therefore,  does  not  answer  the 
vendor's  description  of  it ;  and  that  in  a  point  so  material  as  to 
exclude  the  doctrine  of  compensation,  which  ought  never  to  be 
appUed  to  a  case  like  the  present. 

Motion  refused,  with  costs. 


HOLDEN  V.  HAYN  and  BACOKf  i8i5. 

(1  Merivale,  47—49.)  Dee,U^  13. 

Bill  for  specific  performance  of  an  agreement  to  purchase,  against  the  Rolls  Cdurt. 

original  vendee  and  an  assignee  of  his  contract,  dismissed  as  against  the  CjBAKT,  M.R. 
former,  the  plaintiff  being  held,  by  delivery  of  abstract  and  offer  to  T  171 

execute  a  oonveyunce,  to  have  accepted  the  latter  as  purchaser. 

On  the  24th  of  May,  1811,  the  defendant  Bacon  signed  an 
agreement  to  become  the  purchaser  of  an  estate  from  the  plain- 
tiff, at  the  price  of  10,100Z.,  payable  by  instalments. 

On  the  Slst  of  May,  Bacon  assigned  all  his  right  and  interest 

t  Fenwiek  v.  Buiman  (1869)  L.  B.  9  Eq.  165,  21  L.  T.  N.  S.  628. 

O  2 
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HoLDEK     in  the  said  agreement  to  the  other  defendant  Hayn  for  800Z.  over 

Hatw.       ^^^  above  the  purchase  money. 

The  abstract  of  title  wsks  delivered  by  the  plaintiff  to  the 
defendant  Hayn  who  paid  the  two  first  instalments  to  the 
plaintiff  when  they  respectively  became  due  and  was  admitted 
into  possession  on  the  day  stipulated  by  the  agreement;  and  the 
bill,  filed  after  the  third  instalment  became  due  and  possession 

r  •^s  ]  so  taken,  *prayed  that  Hayn  and  Bacon,  or  one  of  them,  might 
be  directed  to  pay  to  the  plaintiff  the  amount  thereof,  with 
interest,  from  the  day  on  which  it  was  payable,  and  to  secure 
the  remainder  of  the  purchase  money  by  mortgage  of  the  estate 
upon  the  plaintiff's  executing  and  delivering  to  Hayn  a  proper 
conveyance,  and  for  a  specific  performance,  or  that,  in  case 
Hayn  should  refuse  to  accept  such  title  as  plaintiff  was  able  to 
make,  the  agreement  might  be  rescinded  and  Hayn  restore  the 
possession ;  also  for  an  account  against  Hayn  only. 

1814.  The  decree  made  on  the  hearing  of  this  cause  referred  it  to 
•           the  Master,  to  enquire  and  state  to  the  Court  who  were  the 

necessary  parties  to  join  in  the  conveyance  to  be  made  according 
to  the  terms  of  the  agreement ;  and  the  Master,  by  his  report, 
certified  (among  other  things)  the  facts  abovementioned,  and 
that  he  conceived  the  plaintiff  and  one  Dashwood  to  be  the 
necessary  parties  to  join  in  such  conveyance. 

1815.  This  day  the  cause  came  on  to  be  heard  upon  further  direc- 
j)ec^2.      tions,  when  it  was  contended,  for  the  defendant  Bacon,  that  he 

was  unnecessarily  made  a  party  to  the  suit,  and  that  the  bill 
ought  to  be  dismissed  as  against  him. 

Leach  and  Grimwood,  for  the  plaintiff. 

Hart  and  Benyon,  for  the  defendant  Bacon. 

Sir  S.  RomiUy  and  Roots^  for  the  defendant  Hayn. 

Dec.  13.      The  Master  op  the  Rolls  : 

[  49  ]  If  the  bill  had  been  filed  against  Bacon  only,  it  might  have 

been  a  question  whether  the  circumstances  amount  to  a  waiver 
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of  the  original  contract  and  acceptance  by  the  plaintiff^  of  the 
other  defendant  as  purchaser  in  his  place.  But  here  Bacon  has 
all  along  been  treated  as  a  mere  formal  party ;  and  the  offer 
made  by  the  bill  is  to  convey  to  Hayn,  or  such  person  as  he 
shall  appoint.  Not  a  word  of  any  conveyance  to  Bacon.  It  is 
therefore  by  the  act  of  the  plaintiff  himself  that  Hayn  is  placed 
in  the  situation  of  purchaser,  and  he  only. 

Bill  dismissed,  as  against  Bacon,  without  costs* 
Hayn  decreed  specifically  to  perform  his  agree- 
ment  and  to  pay  plaintiff  his  costs  of  the  suit. 


HOLDEN 

r. 

Hayn. 


BUEEOUGHS   v.   OAKLEY.f 

(1  Merivale,  52—54,  37ft— 378.) 

A  purchaser  in  possession,  objecting  to  title,  may  generally  be  required 
to  pay  his  purchase  money  into  Court. 

Delay  or  alterations  by  the  purchaser  are  good  grounds  for  such  an 
application. 

On  the  12th  of  June,  1812,  the  premises  in  question  were  put 
up  to  sale  by  public  auction  ;  and  among  the  conditions  of  sale 
^ere  the  following,  viz.  each  purchaser  to  pay  a  deposit  of  20 
per  cent,  on  the  purchase  money  and  sign  an  agreement  to  pay 
the  remainder  on  or  before  the  81st  of  August,  1812,  on  having 
a  good  title ;  and,  if  any  delay  should  arise  in  completing  the 
purchase  beyond  the  said  31st  of  August,  the  purchaser  to  pay 
interest  on  the  remainder  of  his  purchase  money,  at  5  per  cent. 
from  that  period. 

The  defendant  becoming  the  purchaser  at  this  sale  paid  the 
deposit  and  signed  a  memorandum  to  complete  his  purchase 
according  to  the  conditions. 

On  the  Slst  of  August,  he  was  let  into  possession. 


t  But  where  the  purchaser  was  in 
possession  under  a  prior  agreement, 
and  was  unable  to  complete  the  pur- 
chase in  consequence  of  the  vendor's 
delay  in  making  out  his  title,  the 
Lord  Chakcellob  refused  to  order 


the  purchaser  to  pay  his  purchase 
money  into  Court.    Fox  v.  Birch, 

1  Mer.  105.    The  cases  on  this  point 
are  collected  in  Greenwood  y.  Tumw, 

2  Ch.  144,  60  L.  J.  Ch.  361,  64  L.  T. 
261.— 0.  A.  S. 


1815. 
Dec,  19,  22. 

Eldon,  L.O. 
[62] 
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BuBBOVGHs       In  1815y  the  vendor  filed  his  bill  for  a  specific  performance* 
Oaklet.     ^^^  ^^U  contained  no  allegation  that  the  defendant  had  taken 
possession ;  nor  did  the  defendant's  answer  admit  it :  it  merely 
stated  the  agreement,  but  disputed  the  title. 

This  day,  the  plaintiff  moved,  on  affidavit,  that  defendant 
might  pay  his  purchase  money  into  Court,  with  interest,  from 
the  time  of  being  let  into  possession.  The  affidavit  stated  the 
fact  of  taking  possession,  and  a  correspondence  which  had  taken 
place  between  defendant's  solicitor  and  plaintiff,  explaining 
away  the  objections  to  the  title,  and  calling  repeatedly  on 
[  'BS  ]  defendant  *to  take  the  conveyance,  which  had  been  prepared^ 
without  obtaining  any  satisfactory  answer. 

Sir  Samuel  RomiUy  and  Eden  in  support  of  the  motion, 
cited  Gibson  v.  Clarke. \ 

Rose^  for  the  defendant.     *    ♦    * 

Dee.  32.  The  LoBD  Changbllob  said  that,  though  there  is  no  case  in 

which  the  Court  has  acted  on  affidavit,  yet  its  interference  may 
be  justified  by  the  circumstances.  In  this  case,  although  the 
contract  in  terms  seemed  to  contemplate  delay,  that  could  meaa 
only  reasonable  delay,  and  not  such  as  should  arise  out  of 
obstacles  appearing  to  be  created  by  the  defendant  himself.  It 
[64]  *was,  therefore,  a  case  in  which  the  Court  would  take  tha 
purchase  money  into  its  own  keeping. 

Ordered  accordingly, 

[Note. — In  the  subsequent  case  of  Bonner  v.  Johnstony  1  Meri- 

vale,  366,  the  Lobd  Chancellob  referred  to  Burroughs  v.  Oakleff 

as  follows : — 
[  376  ]  In  the  report  of  the  case  of  Burroughs  v.  Oakley,  which  i» 

right  in  the  main,  some  circumstances  which  entered  into  th& 
[  'S^T  ]      grounds  of  my  *decision  are  omitted  to  be  noticed,  such  as,  that 

part  of  the  purchased  premises  were  allotments  under  an  Inclosura 
[  *378  ]      Act,  to  which  it  was  objected  that  no  title  *could  be  made  till 

t  12  B.  E.  282  (1  V©8.  &  B.  600) ;      82  (16  Vee.  317),  BudDixony.  Aatley^ 
Bee  alBO  Clarke  v.  Wilson,  10  B.  B.      13  B.  B.  268  (19  Yes.  664).— 0.  A.  3w 
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after  the  execution  of  an  award,  and  there  was  an  agreement  Bubbouqhs 
that  interest  should  be  paid  in  respect  of  the  purchase-money  oa.klby. 
from  the  81st  of  August,  in  case  any  delay  should  arise  in 
completing  the  purchase  beyond  the  period.  Under  those  cir- 
cumstances, independently  of  the  affidavit,  I  thought  it  not 
unreasonable  to  infer  the  fact  of  possession  having  been  taken. 
There  were  also  in  that  case  allegations  of  unconscionable  delay, 
on  the  part  of  the  defendant,  in  completing  the  purchase,  and 
of  alterations  in  the  property  by  the  cutting  of  underwood,  &c. ; 
and  on  these  grounds  I  thought  it  right  to  grant  the  motion.] 


MILLS  V.   FAEMER, 

(1  Merivale,  65—104.) 

Fob  a  report  of  this  case  taken  from  19  Yes.  488,  see  18  B.  B. 
247.  The  bulk  of  the  report  in  Merivale  consists  of  the  argu- 
ments of  counsel,  which  are  reported  at  unusual  length. 


FOX  V.   BIRCH.; 

(1  Merivale,  105—107.) 
See  the  note  to  Burroughs  v.  Oakley,  ante,  p.  85. 


ADLEY  V.  THE  WHITSTABLE  COMPANY.  isis 

For  a  report  of  this  case,  taken  from  17  Ves.  815,  see  11       -^**-  ®« 
R.  R.  87. 


DIXON  V.  A8TLEY. 

(1  Merivale,  133—135.) 
Fob  a  report  of  this  case,  taken  from  19  Yes.  664,  see  18  R.  R. 
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1816.  GOEDON  V.  GORDON.! 

Jan.  20.  ' 

Feb,  6,  (1  Merivale,  141—153.) 

_    '       -  p  A  bequest  to  the  natural  child  of  which  a  woman  was  enceinte  without 

*    *  *  reference  to  any  person  as  the  father,  held  good,  there  being  no  unoer- 

'■        ^  tainty  in  the  object  described. 

Lieutenant-Colonel  Thomas  William  Gordon,  by  his  will 
bearing  date  the  4th  of  October,  1805,  after  providing  for  the 
payment  of  his  debts  and  giving  divers  pecuniary  legacies,  gave 
and  bequeathed  all  and  every  his  property,  of  whatsoever  nature 
it  might  be,  unto  his  brother,  the  defendant,  James  Murray 
Gordon,  and  appointed  him  and  the  defendant  Alexander  Gordon 
joint  executors  of  his  said  will. 

The  testator  some  time  afterwards  was  sent  abroad  on  foreign 
service,  and  was  made  a  prisoner  by  the  French  and  taken  to 
Lyons,  where  he  remained  until  the  time  of  his  death. 

While  he  remained  a  prisoner  in  Prance,  the  testator  made 
several  testamentary  papers,  in  the  nature  of  codicils  to  his  will, 
[  *142  ]  which  were  in  his  own  handwriting,  *and  were,  respectively,  (so 
far  as  aflfects  the  case  in  question)  as  follows : — 

"  Lyons,  7th  May,  1811. — Be  it  known  that  I  am  the  reputed 
father  of  a  child  (male)  which  Margaret  Genot  brought  into  the 
world  in  the  month  of  September,  1810.  The  boy  was  christened 
George  Louis.  This  boy  I  wish  to  have  removed  to  England, 
where  I  wish  him  to  be  educated  at  my  expense,  that  is  to  say, 
with  the  sum  which  I  am  about  to  appropriate  for  that  purpose. 
I  hereby  give  him  lOOZ.  sterling  a  year,  to  commence  from  the 
time  he  arrives  in  England.  To  the  mother  of  this  child  I 
give  the  sum  of  lOOZ,,  which  I  wish  to  be  paid  to  her  as  soon  as 
possible  after  the  child  is  arrived  in  England.  I  hereby  give 
and  bequeath  to  Adrienne  Maillet,  late  of  the  Bue  Bat  d'Argent, 
Lyons,  the  sum  of  2001.  sterling  (exchange  at  par)  which  is  a 
mark  of  my  friendship  for  her. — Thomas  William  Gordon." 

"  Lyons,  November  the  12th,  1811. — As  I  have  reason  to  believe 
that  the  aforesaid  Adrienne  Maillet  is  pregnant  by  me,  I  do 
t  Be  Haatit's  Trusts  (1887)  35  Ch.  D.  728,  56  L.  J.  Ch.  792,  57  L.  T.  168. 
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hereby  give  and  bequeath  to  her  50i.  sterling  yearly,  exchange  Gordon 
at  par,  and  lOOZ.  more  in  addition  to  the  200Z.  mentioned  in  gobdon. 
another  part  of  this  my  will  and  testament.  I  wish  the  child  of 
which  she  is  now  pregnant  to  be  sent  to  England  and  educated 
as  George  Louis ;  the  expense  of  which  is  to  be  paid  for  by  a 
like  annuity  of  1001. ,  to  commence  from  the  arrival  of  the  child 
in  England ;  upon  which  occasion  I  wish  1001.  more  to  be  sent 
to  Adrienne  Maillet  at  Lyons. — Thomas  William  Gordon." 

"  Lyons,  18th  May,  1813. — I  hereby  give  and  bequeath  to  my 
reputed  natural  daughter,  Adrienne  Gordon,  born  at  Lyons  in 
the  year  1812,  1,500Z.,  the  interest  *of  which  will  be  paid  to  her  [  ♦143  ] 
every  six  months,  (the  annuity  paid  during  my  life  ceasing,) 
until  she  attains  the  age  of  twenty-one.  Should  she  die  before 
that  age,  or  should  she  marry  and  die  without  having  children, 
5001.  of  the  above  1,5G0Z.  are  to  be  paid  to  her  mother  Adrienne 
Maillet  of  Lyons,  and  the  remaining  1,000Z.  I  hereby  bequeath 
to  my  reputed  natural  son  George  Gordon,  to  whom  I  hereby 
further  bequeath  1,500Z.  I  hereby  give  to  the  said  Adrienne 
Maillet  500Z.  sterling. — Thomas  William  Gordon." 

The  testator  died  shortly  after  the  date  of  the  last  mentioned 
instrument ;  and  the  plaintiff,  who  was  his  natural  daughter, 
mentioned  in  that  instrument  under  the  name  of  Adrienne 
Gordon,  and  in  the  instrument  immediately  preceding  as  the 
child  of  which  Adrienne  Maillet  was  then  pregnant,  filed  a  bill, 
by  her  next  friend,  against  the  executors  and  residuary  legatee, 
(who  had  proved  the  will  and  the  several  instruments  as  codicils 
thereto,)  praying  that  she  may  be  declared  entitled  to  the 
annuity  of  lOOZ.  for  her  life  besides  the  legacy  of  1,500Z. 

The  defendants,  by  their  answer,  admitted  assets;  but  the 
defendant  the  residuary  legatee  submitted  that  the  plaintiff  was 
not  entitled  to  the  annuity  of  lOOZ.,  in  addition  to  the  1,500Z. 
legacy,  inasmuch  as  she  was  an  illegitimate  child  of  the  testator 
not  bom  at  the  time  when  the  bequest  was  made. 

The  cause  was  set  down  for  hearing  in  his  Lordship's  paper  of 
causes ;  but,  with  a  view  of  obtaining  a  more  speedy  decision  of 
the  principal  question  at  issue,  a  motion  was  this  day  made  on 
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Gordon      the  part  of  the  plaintiflF,  "  that  the  defendants  might,  within  a 

Gordon,     month,  transfer  to  the  Accountant  General  in  trust  in   this 

[  ♦144  ]      *cau8e  the  sum  of  8,838Z.  6«.  8rf.    3Z.  per  cent,   consolidated 

Bank  annuities,  as  a  fund  to  answer  from  the  dividends  thereof 

the  annuity  of  lOOZ.  bequeathed  by  the  will  of  the  testator." 

Harty  and  Belly  in  support  of  the  motion : 
[146]  *     ♦     In  Earle  v.  Wilson,  j:  the  Master  of  the  Rolls  laid 

down  the  rule,  as  established  by  the  authority  to  which  Lord 
Coke  refers,!  and  adopted  by  Lord  Macclesfield,  to  be  this  : 
''  that  a  bastard  cannot  take  as  the  issue  of  a  particular  person, 
until  it  has  acquired  the  reputation  of  being  the  child  of  thai 
person,  which  cannot  be  before  its  birth ;  "  and  said,  by  a  very 
refined  distinction,  that  ''  if  the  bequest  had  been  to  the  natural 
child  of  which  a  particular  woman  was  enceint  **  (not  adding,  aa 
in  that  case,  the  words  "by  me,")  "without  reference  to  any 
person  as  the  father,  there  would  be  no  uncertainty  in  that 
bequest ;  but  probably  it  would  be  held  good." 

[  147  ]  Sir  Samuel  Romilly  and  Wetherell,  for  the  defendant,  the 

residuary  legatee. 

[  149  ]  Hart,  in  reply. 

[  160  ]       The  Lord  Chancellor  : 

If  I  had  been  apprised  that  this  case  was  intended  to  come 
under  discussion  to-day,  I  should  have  looked  into  Wilkinson  v, 
Adam,^  which  I  will  yet  do  before  I  decide  it.  I  have  no  ob- 
jection to  the  form  in  which  this  is  brought  before  me,  on 
motion  ;  but  it  is  my  wish  to  give  not  only  my  own  opinion  on 
it,  but  also  that  of  the  Judges  who  assisted  me  in  the  case 
referred  to. 
[  isi  ]  As  to  the  general  question  of  disability,  the  Master  of  the 

Bolls  appears  to  have  thought  that  it  is  not  impossible  to  give 
effectually  a  legacy  to  a  child  with  which  an  unmarried  woman 
is  pregnant,  but  that  there  is  a  difference  between  giving  to  that 

t  11  R.  B.  130  (17  Ves.  628).  Ab.  43. 

X  Blodwell  Y.  JSdtoards,   Cro.  El.  5  12  E.  E.  255  (1  V.  &  B.  422). 

509;  Noy,  355;  Moor,  430;   2  Bol. 
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child  as  the  child  with  which  she  is  pregnant  generally,  and  as  Gordok 
being  the  child  with  which  she  is  pregnant  by  a  particular  man ;  qobdon. 
and  the  reason  of  the  distinction  is,  that,  in  the  latter  case,  you 
cannot  try  the  fact  whether  it  is,  or  is  not,  the  child  of  the  man 
80  named  in  the  will.  Where,  on  the  contrary,  the  gift  is  only 
to  the  child  of  the  woman,  there  can  be  no  uncertainty,  no  fact 
to  be  tried  ;  and  then  arises  the  question  whether,  by  the  policy 
of  the  law,  such  a  child  is  absolutely  precluded  from  taking 
under  any  description  whatever. 

I  have  gone  a  great  way  to  persuade  myself  that  Lord  Coke, 
in  the  passage  so  often  cited,  did  not  mean,  and  that  the  cases 
referred  to  by  him  do  not  bear  him  out  in  meaning,  to  say,  that 
this  is  the  law  on  the  subject. 

Then  there  is  another  question,  whether  this  case  does  not  fall 
within  the  distinction  taken  by  the  Master  of  the  Eolls  in 
EarU  V.  Wilson  ;\  that  is,  whether  the  words  here  made  use  of 
are  not  equivalent  to  the  words  "  by  me,"  upon  which  that  case 
was  decided.  In  order  to  make  out  this,  you  must  establish  that 
it  could  not  be  the  testator's  intention  that  the  child  in  question 
should  take  at  all,  imless  it  were  his  child.  But  is  this  con- 
struction necessary?  He  has  said,  "  Whereas  I  have  reason  to 
believe  that  A.  B.  is  pregnant  by  me,  I  wish  the  child  of  which 
she  is  now  pregnant  to  take,  &c. ; "  and  I  am  required  to  read 
this  as  if  he  had  said,  **  I  wish  my  child  by  A.  B.  to  take,  &c." 
But  is  it  contrary  to  conscience  to  suppose  *that  he  rather  meant  [  *1S2  ] 
to  say  this — "  I  have  reason  to  believe  that  this  woman's  child 
is  my  child ;  but  I  had  rather  run  the  risk  of  providing  for  a 
child  that  may  not  be  mine,  than  of  leaving  my  own  child 
unprovided  for.  I  state  my  belief  as  the  motive  of  this 
bequest—"? 

Many  cases  may  easily  be  imagined  of  the  most  dreadful 
difficulty,  if  the  rule  be  admitted  that  no  unborn  illegitimate 
child  can  by  possibility  be  provided  for.  Suppose  a  father 
suffering  under  the  affliction  of  having  an  only  daughter  seduced, 
and  afterwards  abandoned  and  left  pregnant  by  her  seducer. 
Does  the  law  impose  upon  him  the  additional  affliction  of  being 
unable,  in  his  last  moments,  to  make  any  provision  for  the  un- 
t  11  E.  B.  130  (17  Vee.  528), 


92  1816.    CH.    1  MERIVALE,  152—153.  [b.r. 


GoEDON      fortunate  creature  which  owes  its  being  to  that  seduction? 

GoBDON.     What  ground  is  there,  in  morality,  or  in  the  policy  of  the  law, 
that  can  justify  such  a  conclusion  ? 

In  Wilkinson  v.  Adam,  the  difficulty  was  this ;  there  was  no 
mode  of  trying  the  question.  Where  such  a  question  is  to  be 
tried,  the  proof  must  at  all  times  be  very  difficult;  and,  on 
grounds  of  evident  policy,  the  law  says  very  rightly  that  you 
shall  not  be  permitted  to  enter  into  any  evidence  upon  it.  You 
shall  not  be  allowed  to  prove  whose  the  child  is,  but  only  whose 
it  is  reputed  to  be ;  and  then  it  follows  that  the  child  must  be 
born,  for,  until  born,  it  has  no  reputation. 

That  case,  however,  is  not  the  present  case.  I  shall  say  no 
more  about  this  now,  than  that  I  think  it  a  good  legacy ;  but  I 
shall  not  decide  without  having  other  authority,  besides  my  own 
impressions,  to  act  upon. 

Feb.  6.       Thb  Lord  Chancellor  : 

[  153  ]  There  are  two  questions  in  this  case. 

Upon  the  first  of  these,  which  is  the  general  question,  I  remain 
of  my  former  opinion,  that  it  is  possible  to  hold,  consistently 
with  the  doctrine  of  Lord  Coke,  that,  if  an  illegitimate  child  en 
ventre  sa  mere  is  described  so  as  to  ascertain  the  object  intended 
to  be  pointed  out,  it  may  take  under  that  description.  Then, 
with  regard  to  the  application  of  that  principle  to  the  present 
case,  I  studiously  abstain  from  expressing  any  opinion  as  to 
what  it  would  be  if  the  words  were,  "  to  m;y  child,"  while  I  decide 
that,  the  words  being  only  "  the  child  with  which  A.  B.  is  now 
pregnant,"  those  words  will  do  so  as  to  give  effect  to  the  intention 
in  its  favour.  I  have  spoken  to  the  Judges  who  assisted  me  with 
their  opinion  in  Wilkinson  v.  Adam,  and  they  concur  with  me  in 
that  which  I  at  present  deliver  ;  so  also  does  the  Master  op  thb 
Bolls,  this  being  considered  as  not  in  any  degree  affecting  the 
principle  of  his  decision  in  Earle  v.  Wilson, 

I  repeat  that  this  is  not  to  be  taken  as  governing  either  the 
question  of  what  would  be  my  decision  if  the  words  were  "  to  my 
child,"  or  that  which  would  arise  out  of  a  bequest  to  an 
illegitimate  child  not  only  unborn,  but  not  in  esse,  even  though 
it  may  be  sufficiently  pointed  out  as  the  child  of  a  particular 
mother. 
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BOOTLE  V.  BLUNDELKt  isi^. 

(1  Merivale,  198—239.)  ^''^jI  '  ^^' 

In  order  to  exonerate  the  personal  estate  from  the  payment  of  debts, 
the  will  must  shew  a  dear  intention  which  may  be  inferred  from  a   ^^^^^y  ^•^• 
number  of  circumstanoes  appearing  on  the  will.  [  193  ] 

Circumstances  from  which  an  inference  has  been  ordinarily  raised,  as 
that  of  the  same  person  being  constituted  trustee  of  the  real  estate  and 
executor ;  the  personal  estate  being  given  as  a  i*esidue,  or  as  personal 
estate  generally,  or  after  an  enumeration  of  particulars ;  the  residuary 
legatee  being  also  devisee  of  the  real  estate,  or  of  part,  for  life,  or  other- 
wise, &c. ;  are  circumstances  entitled  to  consideration  only  in  reference 
to  the  context  of  e^ery  particular  will  in  which  they  occur. 

A  trust  for  raising  a  gross  sum  of  money  out  of  rents  and  profits  is 
not  confined  to  annual  rents  and  profits. 

The  expression  ** rents  and  profits"  in  such  case  primd  facie  denotes 
the  corpus  of  the  estate,  t 

Henry  Blundell,  Esq.,  of  Ince  Blundell,  in  the  county  of 
Lancaster,  made  his  will  dated  24th  of  July,  1809,  as  follows : — 

"  First,  I  direct  my  funeral  expenses  to  be  paid. 

*'  I  give  and  bequeath  to  my  son  Charles  Bobert  Blundell,  and 
my  daughters  Catherine  Stonor  and  Elizabeth  Tempest,  the  sum 
of  8,0O0Z.  each,  to  be  paid  to  them  respectively,  by  my  executors, 
as  soon  as  conveniently  may  be  after  my  decease ;  and  if  my 
daughters,  or  either  of' them,  should  happen  to  be  dead,  it  is  my 
will  that  the  legacies,  or  legacy  of  such  so  dying,  should  go  to 
their  or  her  children  respectively,  in  manner  *hereinafter  [*J94] 
mentioned  as  to  my  other  bequests  to  them,  equally,  share  and 
share  alike. 

"  And  I  do  hereby  direct  that  my  said  funeral  expenses  and 
legacies  shall  be  paid  out  of  such  monies  as  I  may  have  by  me  at 
the  time  of  my  decease,  either  at  Ince  or  in  the  Liverpool  bank ; 
out  of  such  monies  as  shall  then  be  due  to  me  from  the  corpora- 
tion of  Liverpool ;  and  out  of  such  rents  or  fines  as  shall  then  be 
due  to  me. 

"  And  I  give  and  bequeath  the  surplus  to  arise  therefrom,  after 
payment  of  the  said  funeral  expenses  and  legacies,  unto  my  said 

t  Note. — This  case  is  also  reported  is    unavoidably  retained  in  conse- 

at  great  length  in  19  Yesey,  494 — 534.  quence  of  the  numerous  references  to 

The  report  from  Merivale  is   here  it  throughout  the  judgment. — O.A.S. 
selected  as  the  one  most  commonly  X  Metcalfe   y.   Hutchinson    (1875) 

cited.    The  full  statement  of  the  will  1  Oh.  D.  591,  45  L.  J.  Ch.  210. 
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BooTLE  son  and  daughters,  share  and  share  alike,  or  the  issue  of  either 
Blundbll,  or  both  of  my  said  daughters,  in  case  of  her  or  their  dying  before 
[  *i9b  ]  me,  as  aforesaid,  as  to  their  shares  respectively.  And  *it  is  my 
will  that  these  bequests  to  my  said  daughters  shall  be  for  their 
respective  sole  use,  and  not  subject  to  the  control,  debts,  or 
engagements,  of  their  husbands;  and  that  their  sole  receipts 
shall  be  sufiScient  discharges  to  my  said  executors  therefrom. 

''I  hereby  declare  that  I  have  already  disposed  of  certain 
sums  of  money,  and  securities  for  money  which  I  lately  had  by 
me. 

"  I  give  and  devise  all  my  manors  or  lordships  of  Lostock,  &c. 
unto  Edward  Wilbraham  Bootle,  Stephen  Tempest.  Thomas 
Stonor,  John  Stonor,  and  Thomas  Ridgway,  their  executors, 
administrators,  and  assigns,  for  the  term  of  five  hundred  years, 
to  commence  at  my  decease,  without  impeachment  of  waste ;  in 
trust,  out  of  the  rents  and  profits  of  the  said  premises,  to  pay 
my  debts,  and  also  all  such  annuities  or  legacies  as  are  herein- 
after mentioned,  or  which  I  may  hereafter  specify  in  any  codicil 
or  instrument  in  writing  under  my  hand. 

"  And,  in  the  first  place,  I  give  and  bequeath  unto  each  of  my 
grandchildren  now  living,  or  which  may  hereafter  be  born  (being 
the  issue  of  my  said  daughters  by  their  now  husbands),  1,000Z., 
to  be  paid  into  the  hands  of  their  respective  fathers,  or  if  dead, 
their  respective  mothers,  whose  receipts  respectively  shall  be 
sufficient  discharges  to  my  said  trustees  for  the  same. 

"  Also  to  each  of  my  said  trustees  300i.  for  the  trouble  they 
will  have  in  my  affairs. 

"  And,  upon  further  trust,  to  pay  the  several  annuities  herein- 
after mentioned,  which  I  give  and  devise  to  the  several  persons 
[  ♦196  ]  hereinafter  mentioned  respectively,  *during  their  lives,  to  com- 
mence at  my  death.*' 

Then,  after  specifying  the  several  annuities  so  given  (among 

the  rest,  one  of  £ to  his  housekeeper,  Mrs.  Aspinwall),  the 

testator  proceeded : — 

"  And  it  is  my  will  that  my  said  trustees  and  executors  shall 
not  be  answerable  or  accountable  for  any  losses  that  may  happen 
in  the  execution  of  this  my  will,  nor  for  the  monies  or  securities 
by  me  disposed  of ;  and  that  if  they  are  at  any  time  called  to 
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such  account,  or  Bustain  any  expenses  in  respect  thereof,  the      Bootle 
same,  and  also  at  all  events  all  other  their  costs  and  expenses   blundell. 
shall  stand  charged  upon  my  aforesaid  manors  and  heredita- 
ments, and  be  paid  out  of  the  rents  and  profits  thereof. 

"  And  it  is  also  my  will,  that,  so  soon  as  all  the  trusts  of  the 
said  term  of  five  hundred  years  shall  have  been  satisfied,  and  all 
the  charges  and  expenses  incident  thereto  shall  have  been  dis- 
charged, the  remainder  of  the  said  term  shall  thenceforth  cease ; 
and,  after  the  determination  of  the  said  term,  and  subject  thereto, 
and  to  the  trusts  thereof,  then,  as  to  one  undivided  moiety  of  my 
aforesaid  manors,  &c.  I  give  and  devise  the  same  unto  and  to 
the  use  of  my  said  daughter  Catherine,  for  life,  without  impeach- 
ment of  waste."  With  remainders  to  her  sons  and  daughters,  in 
strict  settlement.  And,  as  to  the  other  moiety,  the  testator 
devised  the  same  in  hke  manner  to  his  daughter  Elizabeth,  and 
to  her  issue:  with  cross  remainders  as  to  each  of  the  said 
moieties ;  and  with  a  power  for  every  successive  tenant  for  life, 
in  possession,  to  charge  the  respective  moieties  by  way  of 
jointure. 

The  testator  then  appointed  a  certain  person  to  be  *steward  [  •is?  ] 
and  agent,  to  have  the  managetnent  of  the  estates  comprised  in 
the  said  term  of  five  hundred  years,  so  long  as  the  same  should 
remain  in  the  hands  of  his  said  trustees,  with  particular 
directions  as  to  his  salary  and  conduct;  and  afterwards  pro- 
ceeded as  follows : — 

*'  And  it  is  my  will,  that  as  soon  as  the  debts  hereby  charged 
on  my  said  estate,  and  the  legacies  or  sums  of  money  hereby 
given,  are  paid  and  satisfied,  and  as  soon  as  such  satisfactory 
security  shall  have  been  given  to  my  said  trustees,  for  the  due 
payment  of  the  said  annuities  and  all  expenses,  as  shall  satisfy 
the  said  annuitants,  and  when  all  expenses  incurred  in  the 
execution  of  the  said  trusts,  respecting  the  said  term,  and  of 
this  will,  shall  be  fully  paid,  then  the  person  or  persons  who 
shall  at  that  time  be  next  entitled  to  the  same  estates,  under 
and  by  virtue  of  the  limitations  in  this  my  will  contained,  shall 
be  let  into  the  possession  thereof. 

**  And  in  case  of  the  death  of  any  of  them  my  said  trustees  of 
the  said  term  of  five  hundred  years,  or  their  being  unwilling  to 
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BooTLB  act  or  proceed  in  the  execation  of  any  of  the  trusts  aforesaid,  I 
Bluhdbll.  hereby  authorize  and  direct  the  survivors  or  survivor  of  them, 
or  such  of  them,  as  shall  be  willing  to  act,  to  nominate  and 
appoint  any  other  person  or  persons  they  or  he  may  think 
proper,  to  act  with  them  as  trustees  or  trustee ;  and  I  desire  my 
said  trustees,  who  may  be  unwilling  to  act,  to  release  and  assign 
all  their  trust  estates  and  interest  to  my  said  other  trustees 
willing  to  execute  the  same,  and  my  new  trustee  or  trustees  to 
be  appointed  as  aforesaid.  And  I  declare  it  to  be  my  will  that 
such  new  trustee  or  trustees  so  appointed  shall  be  as  effectually 
invested  with  the  .trusts  and  powers  mentioned  in  this  my  will, 
f  ♦198  ]  as  if  they  or  he  had  been  originally  *named  therein.  And  it  is 
my  will  that  such  new  trustee,  so  to  be  appointed  as  aforesaid, 
shall  be  allowed  and  receive,  out  of  the  rents  and  profits  of  the 
estates  comprised  in  the  said  term  of  five  hundred  years,  the 
sum  of  800Z. 

[And  after  other  specific  devises  and  bequests,  including  a 
devise  to  his  son  for  life  of  half  the  manor  of  Lydiate  and  other 
[  ♦199  ]  hereditaments  purchased  by  himself,  the  testator  devised]  *to 
John  Talbot  all  his  interest  in  certain  lead  mines  in  Flintshire, 
and  to  Mrs.  Mary  Aspinwall  his  housekeeper  (also  an  annuitant 
named  in  the  former  part  of  his  will),  several  specific  articles  of 
furniture  and  other  things  which  he  directed  should  be  removed 
by  his  executors  as  soon  as  conveniently  could  be  done  at  the 
expense  of  his  said!  personal  estate,  and  to  be  carefully  deposited 
in  such  place  as  she  might  appoint  for  that  purpose. 

[The  will  then  proceeded  as  follows : — ] 

"  I  do  hereby  give  and  bequeath  to  my  said  son  the  furniture 
of  my  said  house,  my  wines,  horses,  cattle,  and  carriages,  plate, 
and  other  my  goods,  chattels,  and  personal  estate,  not  herein 
before  specifically  disposed  of,  or  which  may  hereafter  be  disposed 
of  by  me." 

[And  after  giving  certain  directions]  both  to  his  son  and  his 
trustees  relative  to  keeping  regular  accounts  of  the  rents  and 
profits,  and  of  the  expenses  of  the  estates  devised  to  them 
respectively,  he  concluded  in  the  following  words : 

**I  do  hereby  appoint  the  said  Edward  Wilbraham  Bootle, 
t  As  to  this  word  *•  said,"  aeepoit,  p.  107.— 0.  A.  S. 
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Stephen  Tempest,  Thomas  Stonor,  John  Stonor,  and  Thomas      bootlb 
Eidgway,  executors  of  this  my  will.  Blundbll. 

"And,  lastly,  it  is  my  will  that  immediately  after  my  decease  [  200  ] 
my  said  executors  or  some  or  one  of  them  enter  my  dwelling 
house  and  search  my  closets  and  private  drawers  and  take  into 
their  custody  and  possession  all  my  monies  and  all  the  papers 
there  found,  and  that  they  destroy  all  such  letters  and  papers  as 
are  of  no  use,  and  as  they  may  think  I  wish  not  to  be  seen,  and 
that  no  other  person  be  allowed  to  look  at  any  of  my  papers  or 
intermeddle  therewith  until  my  said  executors  have  first  exa- 
mined the  same." 

By  a  codicil  to  his  will,  dated  the  25th  of  May,  1810,  after 
noticing  the  devise  to  his  son  of  the  estate  at  Lydiate,  the 
testator  proceeded  in  the  words  foUovring : 

"And,  whereas  attempts  may  be  made  to  set  aside  and 
invalidate  my  said  will  or  some  of  the  dispositions  thereby  or  by 
this  codicil  made  of  my  property  with  intent  to  prevent  the 
same  from  taking  effect  according  to  my  intentions,  and  the 
tmstees  and  executors  in  my  said  will  named  or  other  person  or 
persons  in  whose  favour  I  have  made  the  same  may  incur 
expenses  in  supporting  my  said  will  and  the  dispositions  thereby 
made  of  my  property,  which  expenses  it  is  my  will  shall  be 
charged  upon  and  paid  out  of  the  said  purchased  half  manor 
messuages,  lands,  hereditaments,  and  land  tax,  and  for  that 
purpose  it  is  also  my  will  that  the  several  uses  therein  limited 
by  my  said  will  shall  in  the  first  place  be  subject  to  and  charged 
with  the  payment  of  all  such  costs  and  expenses  as  shall  be  so 
incurred,  and  also  to  the  term  of  years  hereby  created  for 
securing  the  payment  of  the  same,  and  that  such  costs  and 
expenses  shall  not  be  a  charge  upon  any  other  part  of  my 
property  notwithstanding  anything  in  my  said  will  mentioned  to 
the  contrary ;  in  order  to  effectuate  these  my  intentions,  I  do  by 
this  my  ^codicil  give  and  devise  the  hereinbefore  purchased  half  [  *20l  ] 
manor  messuages,  lands,  hereditaments,  and  land  tax,  with  their 
respective  appurtenances,  unto  Edward  Wilbraham  Bootle, 
Stephen  Tempest,  Thomas  Stonor,  John  Stonor,  and  Thomas 
Bidgway,  trustees  and  executors  named  in  my  said  will,  their 
executors  administrators  and  assigns,  for  the  term  of  1,000 
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BooTLE  years,  to  commence  at  my  decease,  without  impeachment  of 
Blundell.  waste,  in  trust  from  time  to  time  as  occasion  shall  require  by 
sale,  lease,  or  mortgage,  of  all  or  any  part  of  the  said  purchased 
half  manor  messuages,  lands,  hereditaments  and  land  tax  hereby 
devised  to  them  for  all  or  any  part  of  the  said  term  of  1,000 
years,  or  by  and  out  of  the  rents  and  profits  thereof,  or  by  such 
other  means  as  to  them  shall  seem  proper,  to  raise  from  time  to 
time  such  sum  and  sums  of  money  as  shall  be  sufficient  to  pay 
all  costs  and  expenses  which  shall  or  may  at  any  time  or  times 
hereafter  be  incurred  or  paid  by  my  said  trustees  and  executors^ 
or  any  of  them,  their  or  any  of  their  heirs  executors  or  adminis- 
trators, or  by  any  other  person  or  persons  in  whose  favour  I 
have  by  my  said  will  made  any  devise  limitation  or  bequest, 
their  heirs  executors  or  administrators,  in  or  about  the  sup- 
porting and  defending  my  said  will  and  this  my  said  codicil 
thereto,  or  any  devise  limitation  bequest  clause  matter  or  thing 
therein  respectively  contained." 

By  the  decree  made  by  the  Lord  Chancbllor,  on  the  hearing 
of  this  cause,  April  18,  1815,  it  was  declared  that  the  legacies  of 
8,000Z.  each  to  the  son  and  daughters  of  the  testator,  and  also 
his  funeral  expenses,  were  specific  charges  upon  and  ought  to  be 
paid  out  of  the  monies  at  Ince  and  in  the  Liverpool  Bank,  and 
what  was  due  to  the  testator  from  the  corporation  of  Liverpool, 
and  the  amount  of  the  rents  and  fines  due  to  him  at  his  death  ; 
[  ^202  ]  the  surplus,  if  any,  to  be  considered  as  a  specific  bequest  •*to  the 
said  son  and  daughters,  share  and  share  alike ;  that  the  bequest 
of  furniture,  &c.  together  with  the  other  personal  estate  not 
specifically  disposed  of,  was  not  to  be  considered  as  a  specific 
bequest  to  the  testator's  son  of  the  several  articles,  but  that  the 
same  formed  a  part  of  the  general  residue ;  that  the  personal 
estate  not  specifically  bequeathed  was  the  primary  fund  for  the 
payment  of  the  testator's  debts ;  and  that  the  real  estates  com- 
prised in  the  term  of  500  years  limited  by  the  testator's  will 
upon  the  trusts  therein  mentioned  for  the  payment  of  his  debts, 
were  only  liable  to  make  good  the  deficiency  of  such  residue. 

It  was  now  moved,  on  the  part  of  the  defendant  Charles 
Robert  Blundell,  the  testator's  son,  to  whom  the  personal  estate 
was  so  bequeathed,  that  the  minutes  of  the  decree  might  be 
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varied  by  declaring  that  the  estates  comprised  in  the  term  of      Bootlb 
600  years  were  liable  in  the  first  place  to  the  payment  of  the    blundbll. 
testator's  debts,  in  exoneration  of  the  personal  estate. 

Sir  Samuel  RomiUy  and  RoupeU,  in  support  of  the  motion, 
*     *     *    referred  to  the  judgment  of  Lord  Alvanlby  in  the  case       [  203  j 
of  Burton  v.  KnowlUmA 

Hart  and  Home,  for  the  plaintiffs  (the  trustees  and  execu- 
tors) cited  The  Duke  of  Ancaster  v.  Mayer^X  Tait  v.  Lord  North- 
unck,l  ^^d  other  cases. 

Blake  and  Bell,,  for  defendants  and  other  parties  in  the 
same  interest  with  the  plaintiffs. 

Sir  S.  RomiUy  in  reply. 

The  Lobd  Chancellor  :  [  215 1 

I  shall  not  defer  my  judgment  on  this  case  beyond  the  next 
sitting  of  the  Court,  because  I  cannot,  by  any  consideration 
given  to  it,  assist  my  mind,  or  prepare  it  for  the  decision  of  the 
question,  more  than  it  is  prepared  already.  Yet,  I  wish  to  take 
so  much  time  to  compare  some  of  the  authorities  which  it  is 
difiScult  to  reconcile  with  each  other.  With  what  Lord  Thurlow 
says,  in  the  case  of  The  Duke  of  Ancaster  v.  Mayer,  \\  I  concur, 
80  far  as  that,  in  wills  of  this  kind,  the  question  whether  personal 
estate  is  liable  in  the  first  instance,  is,  upon  looking  into  the 
cases,  a  question  so  slender  and  fine,  that  nothing  certain  is  to 
be  collected  *with  regard  to  it ;  but,  on  the  contrary,  so  much  [  *216  ] 
uncertainty  prevails,  that,  could  the  will  of  this  testator  be 
referred  to  a  number  of  lawyers,  they  would  probably  entertain 
a  diversity  of  opinions  upon  it.  However,  I  will  now  state  what 
I  understand  to  be  the  general  rules  on  the  subject. 

Speaking  of  the  old  law.  Lord  Thurlow  rightly  observes,  that, 
according  to  it,  there  ought  to  be  express  words  to  exempt  the 
personal  estate  from  the  payment  of  debts ;  and  I  fully  agree 
with  the  Mabibb  of  the  Bolls,  in  wishing  that  I  could  have 

t  3  B.  E.  62  (3  Ves.  107).  §  4  B.  E.  358  (4  Vee.  816). 

t  1  Br.  0.  0.  454.  11  1  Br.  0.  0.  454,  462. 
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BooTLE  found  this  to  be  still  the  established  rule  of  the  Court.  But 
Blundell.  ^^^^  steps  in  the  secondary  principle,  that  the  want  of  such 
express  words  may  be  supplied  by  "  implication  plain,"  (which 
last  is  a  phrase  borrowed  from  Lord  C.  J.  Hobabt  ;  f  and  that, 
if  there  is  such  '*  implication  plain,"  or  manifest  intention,  the 
Court  shall  not  disappoint,  but  carry  into  effect,  such  intention. 
Still,  the  question  remains.  What  is  meant  by  'implication 
plain,"  and  manifest  intention  ?  Lord  Thurlow  says,  it  implies 
"irresistible  conclusion,"  an  explanation  which  Lord  Alvanlby 
reduces  to  such  as  will  satisfy  the  mind  of  the  Judge  deciding 
upon  it.  Now,  as  to  the  circumstances  from  which  this  inference 
is  to  be  drawn,  I  agree  with  all  who  have  gone  before  me,  that 
it  is  not  enough  that  the  testator  has  charged  the  real  estate,  to 
shew  that  he  intended  to  discharge  the  personal.  Then,  with 
regard  to  circumstances  dehors  the  will,  which  have  been  some- 
times called  in  to  assist  in  explaining  it ;  (such  as  the  respective 
amount  of  the  real  and  personal  estate,  the  greater  or  less  degree 
of  personal  favour  which  the  testator  may  be  presumed  to  have 
[  •217  ]  entertained  *towards  this  or  that  object  of  his  bounty,  and  others 
of  that  nature ;)  I  apprehend  that  they  ought  all  to  be  set  aside 
in  the  consideration  of  a  question  depending  on  a  will,  such 
question  being  fit  to  be  decided  only  by  an  examination  of  the 
whole  will  taken  together.  It  must  be  by  an  examination  of  the 
entire  will ;  for,  if  you  take  any  one  particular  clause  of  those 
which  have  been  in  other  cases  relied  upon  as  a  ground  for 
inferring  intention,  it  will  be  found  that  it  is  a  ground  for  such 
inference  only  so  far  as  it  can  fairly  be  pronounced  to  be  so  upon 
reference  to  the  general  context.  Take,  for  instance,  the  appoint- 
ment of  the  same  person  to  be  trustee  of  the  real  estate,  and 
executor :  that  has  been  called  by  some  Judges  a  circumstance 
which  shews  the  intention  not  to  exempt  the  personal  estate. 
I  say,  on  the  contrary,  that,  whether  it  is  or  is  not  such  a  cir- 
cumstance depends  entirely  upon  the  context.  If  I  discover, 
from  the  beginning  to  the  end  of  the  will,  an  anxious  discrimi- 
nation between  the  two  characters  in  which  this  person  is  to  take 
under  it ;  if  I  can  trace  a  most  extreme  caution  that  all  their 
costs,  sustained  in  the  character  of  executors,  are  to  be  paid  to 
t  In  the  case  of  Counden  y.  Cierkey  Hob.  30. 
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th^n,  not  as  executors,  but  as  trustees  of  the  real  estate,  then  I      Bootle 
must  conclude,  that,  in  the  will  so  constituted,  the  inference  of    blukdell. 
intention,  arising  out  of  the  union  of  the  two  characters  in  the 
same  individual,  fails  altogether,  by  reason  of  the  stronger  infer- 
ence of  a  contrary  intention.    Again,  some  Judges  have  con- 
sidered a  direction  that  the  funeral  expenses  shall  be  paid  out  of 
the  real  estate  a  strong  circumstance  to  exonerate  the  personal ; 
for  that  it  is  not  reasonable  to  suppose  the  testator  could  have 
meant  to  exempt  it  from  that  which  is  the  primary  charge  upon 
it,  and  yet  to  leave  it  subject,  in  all  other  respects,  to  the  natural 
course  of  law ;  while  others  have  professed  not  to  see  much  in 
that  argument,  and  that  the  circumstance  goes  no  farther  *in      [  *218  ] 
meaning  than  it  does  in  words,  to  create  a  fund  for  one  particular 
class  of  expenditure. 

All  these  supposed  positive  inferences,  then,  amount  to  no 
more  than  this — ^that  the  same  expressions,  when  used  in  one 
will,  may  have  a  totally  different  effect  from  what  they  would 
have  in  another :  and  I  have  said  so  much  at  present  only  to 
shew  upon  what  principles  1  shall  myself  proceed  in  directing 
my  examination  of  the  will  of  this  testator ;  being  satisfied,  at 
least,  of  this,  that  I  cannot  assist  the  operations  of  my  own 
mind  on  the  subject  by  postponing  my  decision  any  longer  than 
for  the  purpose  which  1  have  just  now  stated. 

The  Lord  Chancellor  :  Xov,  27. 

The  question  which  the  Court  is  now  called  upon  to  determine 
is,  whether,  according  to  the  true  intent  and  meaning  of  this 
will,  collected  from  the  settled  principles  of  the  Court,  and  the 
rules  of  law,  the  personal  estate  of  the  testator  is  to  be  considered 
as  exempt  from  the  payment  of  his  debts. 

In  order  to  determine  what  are  those  principles,  and  those 
rules,  the  several  cases  on  the  subject  have  been  referred  to  in 
the  course  of  the  argument ;  and,  on  the  part  of  those  who 
contend  that  the  personal  estate  is  not  exempted,  I  am  pressed 
to  consider  this  to  be  the  rule  of  interpretation ;  namely,  that 
the  intention  of  the  testator  to  exempt  must  be  manifested  in 
such  a  manner  as  that  persons  out  of  Court,  on  reading  his  will, 
cannot  fail  to  agree  that  such  was  his  intention. 
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BooTLB  Upon  looking  through  the  several  cases  which  have  been 

Blundbll.  decided  during- a  period  of  more  than  a  century  past,  I  think  I 
[  219  ]  should  have  been  authorized  to  say,  at  the  commencement  of 
that  period,  that,  if  such  a  rule  were  laid  down,  there  could 
never,  in  all  human  probability,  be  any  decision  upon  a  will 
furnishing  the  solution  of  this  question ;  and  now,  at  the  close 
of  it,  I  think  I  am  authorized  to  say,  that  that  which  it  was 
then  probable  would  be  the  fact  is  the  fact ;  for,  on  a  com- 
parison of  all  the  cases  which  have  arisen,  it  is  scarcely  pos- 
sible to  find  any  two  in  which  the  Court  altogether  agrees 
with  itself;  there  being  scarcely  a  single  circumstance  that  is 
considered  in  one  case  as  a  ground  of  inference  in  favour  of  the 
intention,  but  it  is  considered  in  other  cases  as  against  the 
same  inference  ;  and  I  can  find  no  rule  deducible  from  all  that 
has  been  said  on  the  subject,  but  this,  (which  appears  to  be  a 
rule  supported  by  all  the  cases  taken  together,)  namely,  that, 
since  it  has  been  laid  down  that  express  words  are  not  necessary 
to  exempt  the  personal  estate,  there  must  be  in  the  will  that 
which  is  sometimes  denominated  "evident  demonstration," 
sometimes  "  plain  intention,"  and  "  necessary  implication,"  to 
operate  that  exemption.  *  *  * 
[  220  ]  I  take  it  that  this  is  what  will  be  found  to  be  the  result  of  all 

the  cases ;  that  the  Judge  is  in  every  instance  to  look  at  the 
whole  of  the  will  together,  and  then  ask  himself  whether  he  is 
convinced  that  it  was  the  testator's  intention  to  exempt  his  per- 
sonal estate.  Many  rules  are  clear  and  positive.  First,  it  is 
certain  that  in  equity,  as  well  as  at  law,  the  personal  estate  is 
first  liable ;  and  that  the  amount  of  the  personal  estate,  what- 
ever it  may  be,  makes  no  difference  in  the  case.  That  was  not 
so,  however,  according  to  the  old  decisions,  as  I  shall  have 
occasion  to  point  out  to  you  presently.  I  take  it  to  be  certain, 
also,  that  it  is  not  enough  for  the  testator  to  have  charged  his 
real  estate  with,  or  in  any  manner  devoted  it  to,  the  payment  of 
his  debts ;  that  the  rule  of  construction  is  such  as  aims  at  find- 
ing, not  that  the  real  estate  is  charged,  but  that  the  personal 
estate  is  discharged.  Then,  on  the  question  whether  the  per- 
[  *22i  ]  Bonal  ^estate  is  discharged  or  not,  I  apprehend  it  will  be 
found  that  the  very  same  circumstances  have,  in  the  minds  of 
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different  Judges,  led  to  different  conclusions.    And  this  is  the      Bootlb 
result  to  be  drawn  from  the  most  diligent  comparison  of  all  the    blundell. 
cases. 

[His  Lordship  then  referred  to  the  cases  cited,  and  a  number 
of  other  cases  at  length,  and  continued  as  follows  : — ] 

In  the  case  now  before  the  Court,  the  testator,  after  directing  [  231  ] 
his  funeral  expenses  to  be  paid,  generally,  gives  to  his  son  and 
his  two  daughters,  8,0002.  each,  to  be  paid  to  them  respec- 
tively "by  his  executors."  (And  it  is  observable,  that,  through- 
out his  will,  he  never  uses  the  term  "executors,"  but  with 
reference  to  his  personal;  nor  the  term  "trustees,"  but  with 
reference  to  his  real,  estate.)  In  case  of  the  death  of  his 
daughters,  or  either  of  them,  he  directs  their  respective  legacies 
to  go  to  their  children,  "share  and  share  alike."  He  then 
directs  his  "  said  funeral  expenses  and  legacies,"  to  be  paid  out 
of  certain  specific  funds,  the  surplus  of  which,  after  payment 
thereof,  he  gives  to  his  said  son  and  daughters,  share  and  share 
alike,  or  their  respective  issues,  as  before ;  directs  the  shares  of 
his  daughters  to  be  to  their  own  separate  use ;  and  concludes,  as 
to  that  part  of  his  will,  with  these  words,  "  I  hereby  declare,  I 
have  already  disposed  of  certain  sums  of  money,  and  securities  for 
money,  which  I  lately  had  by  me ;  "  referring  to  the  funds  so 
appropriated. — Now,  generally  speaking,  the  personal  estate  is  not 
only  the  primary  fund  for  the  payment  of  debts,  but  also  for  the 
payment  of  funeral  expenses,  and  of  such  legacies  as  are  not 
made  payable  out  of  a  specific  fund.  But,  at  all  events,  it  con- 
stitutes the  primary  fund  for  the  payment  of  the  funeral 
expenses. 

The  testator  then  goes  on  to  constitute  certain  parts  of  his 
real  estates,  (viz.  the  Lostock  estate,)  a  provision  for  his  two 
daughters  and  their  respective  issue,  but  subject  to  the  trusts 
of  a  term  of  five  hundred  years,  created  out  of  the  said  estate, 
*'  for  payment  of  his  debts,  and  of  such  annuities  and  legacies 
as  thereinafter  ♦mentioned."  Now,  many  of  the  cases  will  be  [  ♦232  ] 
found  to  turn  upon  an  argument,  that,  even  where  legacies 
"  thereinafter  given,"  are  made  payable  out  of  a  particular  fund, 
that  direction  is  confined  to  legacies  given  by  the  will,  and  the 
general  personal  estate  is  still  liable  to  such  as  are  given  by  co- 
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BooTLE  dicil  or  by  any  subsequent  instruments ;  and  this  testator  seems  to 
Blundell.  have  been  aware  of  that,  expressly  adding  to  the  words  "  herein- 
after mentioned,"  "or  which  I  may  hereafter  specify  in  any 
codicil  or  instrument  in  writing,  under  my  hand."  "  And,  in 
the  first  place,"  he  gives  to  each  of  his  grandchildren,  by  his 
said  daughters,  the  sum  of  1,000{.,  ''  to  be  paid  into  the  hands 
of  their  respective  fathers;"  and  to  each  of  his  "trustees," 
800i.,  for  his  trouble.  The  trustees  are  also  executors,  which, 
although  generally  speaking  an  argument  against  the  intention 
to  exempt,  may,  under  peculiar  circumstances,  be  in  favour  of 
that  intention.  Here,  the  sums  of  3002.  apiece  which  are  given 
to  them,  as  this  will  is  constituted,  can  only  be  payable  out  of 
the  real  estate,  that  being  the  fund  appropriated  to  their  pay- 
ment ;  and  this  is  a  circumstance  worthy  of  particular  attention. 
Then  the  further  trusts  of  the.  term  are  declared  to  be  for  the 
payment  of  certain  annuities,  which  are  very  numerous,  and 
amongst  which  occurs  one  to  ^  Mrs.  Aspinwall,  upon  which  I 
shall  have  to  remark  hereafter. 

Then,  it  is  asked,  could  it  be  the  meaning  of  this  testator  to 
delay  his  creditors  and  legatees,  so  as  to  make  them  obtain  pay- 
ment of  their  debts  and  legacies  only  out  of  the  rents  and  profits 
as  they  shall  accrue  ?  If  I  were  asked  this  question  any  where 
but  in  Westminster-hall,  I  should  answer  in  the  affirmative,  that, 
by  profits,  he  probably  meant  annual  profits  only ;  but  I  have 
[  *233  ]  understood  it  to  be  a  settled  rule,  that,  where  a  *term  is  created 
for  the  purpose  of  raising  money  out  of  the  rents  and  profits, 
if  the  trusts  of  the  will  require  that  a  gross  sum  should  be 
raised,  the  expression  "  rents  and  profits  "  will  not  confine  the 
power  to  the  mere  annual  rents,  but  the  trustees  are  to  raise  it 
out  of  the  estate  itself,  by  sale  or  mortgage.!  Now,  that  this 
testator  meant  his  legacies  to  be  raised  and  paid  immediately, 
is  clear ;  those  which  are  given  to  the  infants  being  expressly 
made  payable  into  the  hands  of  their  respective  fathers.  The 
Court  also  will  not,  in  order  to  evade  the  distinction,  go  into  an 
inquiry  whether  the  estates,  in  each  particular  instance,  are  of 
greater  or  less  annual  value.  I  allow  that  there  may,  in  par- 
ticular oases,  be  a  great  difference  between  debts  and  legacies, 
t  Allan  Y.  Backhouse,  13  B.  B.  23  (2  Yes.  &  B.  65). 
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the  latter  owing  their  existence  to  the  will,  while  the  former  exist      Bootle 
independently  of  it.    But  where  the  testator  is  making  a  pro-    blundell. 
vision^  in  the  same  clause,  for  the  payment  of  both  together, 
the  natural  inference  is,  that  he  intends  both  shall  be  paid  in 
the  same  way. 

Then  comes  the  clause  that  his  trustees  shall  not  be  liable,  in 
respect  of  any  losses  incurred  in  the  execution  of  the  trusts 
reposed  in  them,  and  charging  their  expenses  on  the  estates  so 
given  to  them.  And  here  the  testator  adverts  to  the  double 
character  sustained  by  these  gentlemen,  calling  them  his 
''trustees  and  executors;  "  and  the  expenses  for  which  he  pro- 
vides them  this  indemnity,  are  those  which  they  may  sustain 
in  either  capacity.  If  they  had  been  such  as  should  arise  out 
of  the  administration  of  the  personal  estate  only,  it  might  be  said 
that  this  charge  was  only  meant  in  aid  of  the  personal  estate, 
which  is  the  natural  fund.  But  the  expenses  incurred,  as 
trustees,  in  the  performance  *of  the  trusts  of  the  real  estate,  [  *284  ] 
could  never  be  a  charge  on  the  personal,  unless  so  expressly 
constituted;  and  here  the  whole  expenses  incurred  in  both 
characters  are  so  blended  together  as  to  make  it  impossible  to 
say  the  testator  could  have  meant  that  the  costs  of  the  real 
estate  should  be  paid  out  of  the  real  estate,  but  that  the  costs  of 
the  personal  should  not  be  paid  in  the  same  manner,  except  in 
the  case  of  a  deficiency  of  the  personal  estate.  This,  therefore, 
is  a  strong  argument  that  the  testator  intended  the  whole  of 
these  costs  should  be  a  charge  on  the  estate  so  devised,  in  exone- 
ration of  the  personal. 

Then  follows  the  direction  for  cesser  of  the  term  thus  created, 
80  soon  as  all  the  trusts  thereof  shall  have  been  satisfied,  and 
the  charges  and  expenses  incident  thereto  discharged;  and, 
after  the  devise  to  his  daughters  and  their  respective  issues, 
''  subject  to  the  said  term,  and  to  the  trusts  thereof,''  comes  the 
direction  that  the  person  or  persons  for  the  time  being  entitled 
by  virtue  thereof  shall  not  be  let  into  possession  until  after  pay- 
ment of  all  the  debts  and  legacies,  and  such  security  given  for 
the  due  payment  of  the  annuities  and  of  all  expenses  as  shall 
satisfy  the  said  annuitants,  nor  until  all  expenses  incurred  in 
the  execution  of  the  said  trusts  respecting  the  said  term,  and  of 
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BooTLB  his  will,  should  have  been  fully  paid.  The  testator,  then,  has 
Blukdsll  directed  that  his  funeral  expenses  shall  not  be  paid  out  of  his 
general  personal  estate :  he  has  directed  that  the  costs  of  per- 
forming the  trusts  of  his  real  estate,  shall  be  paid  out  of  the  rents 
and  profits  of  the  estates  devised :  lastly,  he  directs  that  the  persons 
respectively  entitled  under  his  will,  shall  not  be  let  into  pos- 
session of  the  devised  estates  until  payment  of  all  debts  and 
legacies  and  security  given  for  payment  of  the  annuities.     That 

[  •235  ]  is,  security  is  to  *  be  given  at  the  time  of  their  being  let  into  pos- 
session, when,  if  the  personal  estate  is  not  exempt,  it  must  be 
taken  to  have  been  already  fully  administered. 

A  clause  is  next  introduced  deserving  of  some  attention :  it  is 
that  which  provides,  that,  in  case  of  either  of  his  trustees  of  the 
term  of  five  hundred  years  dying,  or  declining  to  act,  the  new 
trustee  to  be  appointed  in  his  room  shall  receive  the  sum  of  300Z. 
out  of  the  rents  and  profits  of  the  estates  comprised  in  that  term. 
But  the  trustee  so  appointed  would  not  be  an  executor,  whence  it 
may  be  inferred  that  the  sum  of  300i.,  before  given  to  each  oi 
the  trustees  who  are  also  executors,  was  given  to  them  in  like 
manner  for  their  trouble  as  trustees,  and  not  as  executors. 

The  testator  proceeds,  in  the  next  place,  to  devise  certain  other 
real  estates  to  his  son  for  life,  with  remainders  over ;  and  the 
estates  so  devised  are  not  charged  with  the  payment  of  any  debts 
or  legacies  whatever.  Then  he  directs  certain  specific  parts  of 
his  personal  estate,  which  he  wished  to  be  preserved,  to  go  as 
heir-looms,  with  the  last-mentioned  real  estates ;  and  the  view 
with  which  this  clause  is  introduced,  (viz.  that  these  particulars^ 
consisting  of  valuable  pictures,  statues,  and  marbles,  should  be 
kept  together,  as  objects  of  public  curiosity,)  sufficiently  accounts 
for  their  being  set  aside  from  the  rest  of  the  personal  estate, 
given  to  his  son,  without  resorting  to  the  supposition  that  it  was 
merely  to  exempt  them  from  the  debts  and  legacies,  to  which  it 
would  then  follow  of  course  that  the  remainder  was  meant  to  be 
liable. 

He  then  gives  his  lead-mines  in  Flintshire,  (whether  consisting 
of  real  or  personal  estate  does  not  appear,)  to  Mr.  Talbot  and 

[  *236  ]       to  Mrs.  Aspinwall,   (already  named  ^as  an  annuitant,)  certain 
specific  articles  of  furniture,  &c.  which  he  directs  to  be  removed. 
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**  at  the  expense  of  his  said  personal  estate.''  Now,  there  had  Bootls 
not  before  been  any  mention  of  personal  estate,  as  such,  in  any  blundbll. 
part  of  the  will ;  and,  if  the  word  "  said  "  is  not  to  be  rejected 
altogether,  (which  it  should  not  be,  without  the  Court  being 
satisfied  that  there  is  no  meaning  capable  of  being  attached  to  it,) 
it  must  be  meant  to  apply  to  some  fund  already  given ;  if,  on 
the  contrary,  the  word  is  to  be  rejected,  what  is  the  inference  to 
be  drawn  from  that  rejection  ?  Not  that  because  the  testator 
has  charged  his  personal  estate  with  the  costs  of  removing  these 
specific  articles,  he  must  therefore  have  intended  that  it  should 
also  be  liable  to  the  payment  of  his  debts  and  legacies  ;  for  that 
is  a  conclusion  that  by  no  means  necessarily  follows. 

Then  comes  the  clause  giving  to  his  son  the  personal  estate 
not  specifically  disposed  of.  With  regard  to  the  peculiar  wording 
of  that  clause,  I  am  aware  that  many  of  my  predecessors  bave 
laid  down  a  distinction  where  the  bequest  is  of  the  residue  of  the 
personal  estate,  and  where  it  is  of  personal  estate,  either  simply, 
or  following  an  enumeration  of  articles  constituting  items  of 
such  a  description  as  to  render  it  improbable  that  the  testator 
meant  them  to  be  applied  in  payment  of  his  debts.  What  may 
be  the  worth  of  the  argument  arising  out  of  this  distinction  I 
will  not  take  upon  myself  to  determine ;  but,  when  I  see  my  Lord 
Alvanlet,  for  instance,  laying  a  considerable  stress  upon  it, 
while  other  Judges  who  have  preceded  me  appear  to  consider  it 
as  of  no  value  whatever:  all  that  I  can  say  is,  that  it  is  a 
circumstance  deserving  of  just  so  much  weight,  and  no  more,  in 
the  mind  of  any  individual  Judge,  as  he  can  at  the  time  bring 
himself  to  *consider  it  is  fairly  entitled  to.t  On  the  other  hand,  [  •287  j 
the  son  being  made  tenant  for  life  of  a  part  of  the  real  estates, 
with  remainders  over  to  his  children  and  their  issue,  this  has 
been  alleged  as  a  reason  why  it  could  not  but  be  intended  that 
he  should  take  the  personal  estate  exonerated  from  the  payment 
of  debts.  I  But  this,  also,  is  an  argument  which  it  is  proper  to 
look  at  as  having  more  or  less  weight,  after  attending  to  the 
general  effect  of  the  will  in  all  its  parts,  taken  together ;  and, 

t  Vide  Webh  v.  Jones,  1  B.  E.  29  J  Vide   Tower  v.   Lord  Bous,   11 

<1  Cox,  245);   M*Clel4ind  v.  Shaw,      E.  E.  169  (18  Ves.  139), 
2  Sch.  &  Lef .  558. 
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BooTLB  after  all,  the  question  is  not  what  the  testator  really  meant, 
Blundkll.  (which  can  never  be  ascertained,)  but  what  he  has  authorized 
the  Court  to  say,  it  is  probable  was  his  meaning.  The  words 
here  are,  ''  the  furniture  of  my  house,  my  wines,  horses,  cattle 
and  carriages,  plate,  and  other  my  goods,  chattels,  and  personal 
estate  not  hereinbefore  specifically  disposed  of,  or  which  may 
hereafter  be  disposed  of,  by  me." — When  I  first  read  this  clause, 
it  did  occur  to  me  that  the  words  "not  specifically  disposed 
of,"  might  be  taken  as  excluding  the  idea  of  this  being  a  specific 
bequest  to  the  son  ;  but  then,  again,  it  being  "  not  herdnhefore 
specifically  disposed  of,"  that  inference  is  not  a  necessary  one  ; 
it  may  mean  as  well,  "not  specifically  disposed  of  to  others.'' 

Then,  lastly,  it  is  his  will,  that,  immediately  after  his  decease, 
his  said  executors  should  enter  his  dwelling-house,  and  search 
his  closets  and  private  drawers,  and  take  into  their  custody, 
(among  other  things,)  "  all  his  monies,"  which  monies,  it  will 
be  remembered,  had  before  been  constituted,  (together  with 
[  ♦238  ]  *tho8e  in  the  Liverpool  bank,)  a  specific  fund  for  the  payment 
of  general  expenses,  and  the  legacies  of  8,(X)0Z. 

Then  he  makes  his  codicil ;  and  here,  after  having  by  his  will 
given  his  daughters  the  Lostock  estate  in  the  manner  I  have 
already  pointed  out;  and,  after  having  given  to  his  son  the 
Lydiate  estate  for  life,  and  also  his  personal  estate,  (either 
exempt  from,  or  subject  to,  the  payment  of  his  debts,  as  the 
result  may  prove,)  he  takes  up  the  consideration  of  this  will 
being  disputed  after  his  death.  Now  I  have  no  doubt  whatever 
that  his  idea  was,  his  son  might  dispute  it ;  however,  this  he 
has  not  expressed  ;  he  has  only  provided  that  all  costs  incurred 
by  his  trustees  and  executors,  in  supporting  his  will,  shall  be 
charged  upon,  and  paid  out  of,  the  Lydiate  estate  before  devised 
to  his  son,  and  created  a  term  of  one  thousand  years  in  the 
same  estate,  for  that  especial  purpose. 

Now  it  has  been  argued,  that,  if  there  were  no  circumstances 
in  the  will  that  afforded  a  ground  for  saying,  the  personal  estate 
should  be  exempted,  this  codicil  would  be  a  sufficient  manifesta- 
tion of  the  intention  to  exempt  it :  this  I  doubt,  but  I  nevertheless 
think  that  it  deserves  great  consideration,  as  coupled  with  the 
provisions  of  the  will.    The  effect  of  this  codicil  is  such,  as. 
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it  is  probable,  the  testator  himself  did  not  contemplate.    It      Bootle 

connects  itself,  indeed,  ^ith  the  entire  will ;  for,  if  any  one  of    blukdell. 

the  numerous  provisions  of  the  will  should  be  disputed  by  any 

person  whatever,  it  directs  that  the  expenses  of  litigation  shall 

be  defrayed,  not  out  of  the  personal  estate,  which  is  the  natural 

fund,  but  out  of  this  portion  of  his  real  estates  before  devised 

to  his  son.     Now,  we  have  seen  that  he  had  by  his  will  devoted 

another  part  of  his  real  estates  to  the  payment,  not  only  of  his 

debts  and   annuities,  but  of   the  *costs   of   his  trustees   and      [*239] 

executors,  both  as  trustees  and  as  executors ;    and,  on  looking 

through  the  precedents,  it  is  impossible  to  deny  that  this  isva 

circumstance  on  which  great  stress  has  always  been  laid ;  namely, 

where  the  real  estate  is  made  liable  to  the  payment  of  such 

expenses  as  exclusively  regard  the  administration  of  the  personal 

estate,  such  as  the  costs  of  probate,  and  other  costs  sustained  in 

the  execution  of  the  will.     All  these  circumstances  not  only 

occur  in  the  present  case,  but  are  considerably  strengthened  by 

the  very  peculiar  precautions  of  the  codicil. 

It  is  on  these  grounds  that,  after  all  the  attention  I  have  been 
able  to  give  to  this  case,  I  feel  convinced  that  the  testator  did 
not  intend  his  personal  estate  to  be  subject  to  the  payment  of 
his  debts.  In  saying  this  I  do  not  mean  it  should  be  inferred 
that  it  is,  in  my  opinion,  impossible  that  other  Judges,  after 
looking  through  the  cases  with  the  same  attention  that  I  have 
done,  might  come  to  a  conclusion  respecting  this  will,  the  reverse 
of  that  which  I  have  come  to.  On  the  contrary,  I  hold  that  a 
difference  of  opinion  will  always  be  unavoidable  in  cases  of  this 
nature,  unless  they  were  brought  back  to  the  old  rule  that  nothing 
bat  express  words  should  have  the  e£Eiect  of  exempting  the  personal 
estate.  Yet  although,  with  all  the  respect  that  is  due  to  those 
who  have  gone  before  me,  and  to  the  results  of  their  deliberations 
on  the  arguments  suggested  to  their  notice,  I  shall  never  be  able 
to  reconcile  them  so  as  to  satisfy  myself  entirely  with  regard  to 
the  grounds  on  which  they  have  built  their  decisions,  I  am  able 
to  Bay,  that,  in  the  present  case,  I  am  convinced  the  meaning 
of  this  will  was  that  which  I  have  stated  it  to  be. 


no 
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1815. 
Bee.  1. 

RolU  C<mrt, 
[240] 


NEWMAN  AND 


[265] 


WIFE  V.   KENT 

(1  Merivale,  240.) 


AND    OtHEES. 


A  legacy  charged  by  will  on  land  thereby  devised  may  be  enforced 
against  the  land  in  the  hands  of  a  purchaser  for  value  who  purchaaed 
from  the  devisee  with  notice  of  the  charge. 

The  decree  in  this  case  was  varied  on  appeal  as  appears  from 
the  extracts  from  the  Begistrar's  Book  set  out  in  8  D.  G.  & 
Sm.,  p.  511,  by  striking  out  an  enquiry  whether  the  devisee  of  the 
land  had  not  received  and  retained  the  money  which  ought  to 
have  been  applied  in  payment  of  the  legacy.  Apart  from  such 
variation  the  case  does  not  require  further  notice  here — 0.  A.  S. 


1816. 

Feb.  6,  8, 13, 

26. 

Rolls  Court, 
Grant,  M.R. 

[244] 


WILKINS  V.  FRY-t 

(1  Merivale,  244—269.) 

The  assignees  in  bankruptcy  of  a  lessee  who  had  assigned  the  lease 
by  way  of  mortgage  before  his  bankruptcy  are  not  generally  entitled  to 
claim  an  indemnity  against  the  covenants  of  the  lease  from  a  purchaser 
to  whom  they  have  agreed  to  sell  the  equity  of  redemption  of  such  lease. 

The  report  of  this  case  is  only  retained  for  the  sake  of  pre- 
serving the  observations  of  Sir  William  Grant  upon  the  point 
mentioned  in  the  head-note.  The  original  report,  which  is*very 
long,  contains  other  points,  which  do  not  require  further  notice  here. 

After  referring  to  the  cases  by  which  it  is  now  well  settled 
that  under  ordinary  circumstances  the  purchaser  of  a  leasehold 
interest  must  indemnify  the  vendor  against  all  liabilities  there- 
under, Sir  W.  Grant  continued  as  follows : — 

Now,  see  how  the  case  stands  with  respect  to  assignees  in 
bankruptcy :  they  do  not  obtain  the  property  of  a  bankrupt  by 
any  contract  between  them  and  the  bankrupt ;  they  take  it  by 
the  operation  of  law,  and  enter  into  no  covenants  to  indemnify 
the  bankrupt  against  the  covenants  in  his  leases.  They  may 
waive  his  leases,  and  so  not  become  liable  to  the  landlord  at  all ; 
they  may  take  to  them,  subject  only  to  such  liabiUty  as  attaches 
upon  all  assigns,  that  is,  a  liability  to  be  sued  on  such  covenants 
as  binds  assigns  during  the  time  they  retain  that  character ; 
but,  when  they  cease  to  retain  it,  their  liability  ceases,  the  privity 

t  Ex  parte  BuxUm  (1880)  15  Ch.  D.  289,  43  L.  T.  183;  Ex  parte  Blackett, 
10  IL  Apr.  266. 
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of  estate  which  alone  makes  them  liable  to  be  sued  being  deter-     wilkins 
mined.     The  assignees,  therefore,  of  a  bankrupt,  after  they  have        frt. 
parted  with  the  possession  of  their  lease,  are  not  liable  to  be 
sued  at  all ;  they  stand  in  no  need  of  an  indemnity,  and  there 
is  no  principle  on  which  they  can  require  it  for  the  vendee  of 
their  estate. 

The  case  of  an  executor  is  altogether  different :  an  executor, 
to  the  extent  of  assets,  is  liable  to  be  sued  upon  his  testator's 
covenants,  without  regard  to  his  having,  or  not  having,  the  posses- 
tion  of  the  lease. — Even  if  the  testator  had,  before  his  death, 
assigned  the  lease,  the  executor  would  not  be  the  less  liable  to 
be  sued  upon  the  covenants.  He  cannot,  by  assigning  it  away 
himself,  get  rid  of  his  Uability  to  be  sued.  There  is,  therefore, 
a  reason  why  he  should  require  a  covenant  of  indemnity,  just  as 
much  as  there  was  why  *the  testator  himself  should  have  [  •266  ] 
required  such  a  covenant ;  because,  as  the  testator  was  bound 
by  the  personal  covenant,  the  executor  is  bound  to  the  extent 
of  assets  by  the  same  covenant.  *  *  * 

But,  supposing  that,  with  regard  to  assignees  in  general,  it 
were  a  matter  of  doubt  whether  they,  having  once  taken  to  the 
bankrupt's  le&se,  could  get  rid  of  the  liability  to  be  sued  by 
afterwards  parting  with  that  lease ;  yet  these  assignees  never 
were  at  any  moment  liable  to  be  sued  upon  any  one  of  the 
covenants  in  the  lease,  because  it  never  could  be  alleged,  as 
against  them,  that  all  the  estate,  right  and  interest  of  the 
bankrupt  in  the  premises,  came  to  and  was  vested  in  them, 
which  it  is  necessary  to  declare,  in  order  to  maintain  an  action 
against  an  assign  upon  a  covenant.  They  take  nothing  from  the 
bankrupt  but  a  mere  equity  of  redemption ;  for  he  himself  had, 
before  his  bankruptcy,  assigned  away  the  whole  legal  estate.  In- 
demnity to  them,  therefore,  would  be  without  a  meaning,  for  no 
question  could  ever  arise  whether  they  had  or  *had  not  ceased  [  '267  ] 
to  be  liable,  inasmuch  as  their  liabiUty  never  had  any  existence. 

If,  then,  the  assignees  themselves  do  not  need,  and  cannot 
require,  a  covenant  for  their  own  protection,  can  they  insist  upon 
such  a  covenant  for  the  protection  of  the  bankrupt  ?  I  must 
here  again  repeat  what  I  before  said,  that  the  assignees  do  not 
take  from  the  bankrupt  his  property  by  virtue  of  any  contract, 
but  by  the  operation  of  a  positive  law.    The  rights  and  obliga- 
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WILKIN8  tions  implied  in  a  transaction  between  two  parties  dealing  upon 
PsY.  an  equal  footing  with  each  other,  cannot  come  in  question  in 
such  a  case  as  this.  The  bankrupt  has  no  right  to  prescribe 
any  terms  upon  which  he  will  part  with  his  property.  It  is 
wrested  from  him  for  the  benefit  of  his  creditors,  and  is  to  be 
applied  to  the  best  advantage,  for  the  purpose  of  paying  their 
debts.  The  assignees  take  a  beneficial  interest  in  the  lease, 
while  the  bankrupt  himself  continues  burthened  with  all  the 
covenants.  This  is  clearly  the  case  so  long  as  the  assignees 
themselves  continue  in  possession  of  the  lease,  because  they  may 
use  the  lease  to  the  best  advantage ;  and  the  bankrupt,  in  the 
meantime,  has  no  covenant  of  indemnity  whatsoever.  Now,  can 
his  situation  be  altered,  or  can  a  new  right  accrue  to  him  merely 
because  the  assignees,  instead  of  themselves  enjoying  the  benefit 
of  the  lease,  choose  to  carry  that  lease  to  market,  and  to  make 
profit  of  it  in  the  shape  of  sale,  instead  of  in  the  shape  of  enjoy- 
ment ?  What  right  accrues  to  the  bankrupt  from  that  use  which 
they  make  of  his  property  ?  What  is  it  that  they  offer  to  sell  ? 
The  same  beneficial  lease  which  they  themselves  have.  They 
have  a  beneficial  lease  to  sell ;  and  can  they  say  to  the  purchaser, 
it  is  not  that  beneficial  lease  which  you  have  bought,  but  you  have 

;;  *268  ]  ^bought  a  less  beneficial  lease  than  that  which  we  had  to  sell ;  you 
have  bought  from  us  a  lease  clogged  with  covenants  and  condi- 
tions which  considerably  reduce  the  value  of  that  lease  ?  For,  un- 
doubtedly, a  lease,  with  respect  to  which  a  man  is  obliged  to 
enter  into  covenants  which  will  at  all  times  bind  himself,  whether 
the  lease  remains  of  value,  or  becomes  of  no  value,  will  fetch  less 
than  a  lease  [not]  clogged  with  any  such  covenants.  Unless 
there  be  an  actual  stipulation  for  the  purpose,  how  can  a  pur- 
chaser understand  that  he  is  buying  any  thing  except  the  estate 
as  it  stands  vested  in  the  assignee  ?  How  can  he  understand  he 
is  to  take  it  in  any  other  plight?  But  I  very  much  doubt 
whether  assignees,  who  are  mere  trustees  for  creditors,  would  be 
justified  in  annexing  any  such  stipulation  to  the  sale  of  a  lease  ; 
for,  as  I  have  already  said,  it  would  reduce  the  value  of  the 
lease;  and  can  assignees,  for  the  benefit  of  the  bankrupt^ 
diminish  the  value  of  that  property  of  which  they  have  all  the 
management  for  the  benefit  of  the  creditors  ?  I  apprehend  that 
they  could  not. 
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In  none  of  the  cases  in  which  bankrupts  have  been  sued  upon     Wilkins 
such  covenants,  and  in  which  the  hardship  of  their  liability  to        f  by. 
be  sued  upon  such  covenants  has  been  strongly  pressed,  was  it 
ever  suggested  that  there  was  any  mode  in  which  they  could  be 
protected  against  that  hardship,  except  by  legislative  interposi- 
tion.    To  a  certain  extent  that  relief  has  been  applied  by  a 
recent  Act  of  Parliament  ;t   but  it  is  admitted  that  that  Act 
does  not  operate  in  the  present  instance.    I  am,  upon  the  whole, 
of  opinion  that  the  bill  must  be  dismissed,  inasmuch  as  there  is 
no  ♦ground  for  the  claim  it  sets  up ;  and  that  it  must  be  dis-      [  'seo  ] 
missed  with  costs  against  the  co-assignees  of  the  plaintiff:  but, 
as  the  question  is  new,  the  plaintiff  must  not  pay  the  costs  of  the 
other  defendants. 


ALLEN  V.  ANTHONT.J 

(1  Meriyale,  282—285.) 

The  possession  of  a  tenant  is  notice  to  a  puroliaser  of  any  interest  lie 
may  have  in  the  estate,  irrespectively  of  the  tenancy. 

On  this  day  the  Lord  Chancbllob  gave  judgment  as  follows  : 
— ^The  question  which  arises  in  this  case  is  one  of  great  difficulty 
and  importance.  The  bill  is  filed  for  an  account  of  timber  felled 
by  the  defendant  on  the  estate  of  the  plaintiff,  and  for  an  injunc- 
tion to  restrain  him  from  cutting  timber,  or  committing  any 
other  waste  or  destruction  on  the  premises.  For  this  purpose 
the  bill  states  that  the  plaintiff's  father  was  seised  in  fee  simple 
of  the  estate  in  question,  which  he  purchased  from  a  person  of 
the  name  of  Archer,  who  had  purchased  the  same  of  Sarah  Eeir 
and  that,  at  the  time  of  the  purchase  from  Archer,  the  estate 
was  in  the  occupation  of  the  defendant,  by  virtue  of  some  demise, 
or  agreement  for  a  demise,  as  tenant  to  Archer.  The  plaintiff's 
father  died  on  the  20th  of  October,  1814,  having  by  will  dated 
the  20th  of  July  preceding,  devised  to  the  plaintiff  *all  his  free- 
hold, copyhold,  and  leasehold  estates,  in  fee,  or  as  far  as  the 

[Bep.  Stat. 


t  49  Geo.  m.  c.  121 
Law  Bey.  Act,  1861.] 
}  The  reporter  did  not  hear  the 

B.B. — ^VOL.  XV. 


arguments  of  the  Counsel  in  this 
case.  [See  the  cases  noted  at  the  end 
of  this  report — 0.  A.  S.] 

I 


1816. 
yfarch  5. 

Eldox,  L.C. 
[  282'] 


[  ♦283  ] 
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Allen  nature  of  his  respective  interests  in  them  would  extend.  The 
akthont.  bill  then  goes  on  to  state,  that  at  the  death  of  the  testator,  there 
was  a  considerable  quantity  of  timber  on  the  estate,  some  of 
which  the  defendant  had  since  cut,  and  threatened  to  cut  the 
remainder,  refusing  to  account  for  the  produce ;  chargi^g  that 
there  was  no  exception  of  timber  in  the  conveyance  from  Archer 
to  the  testator,  or  in  that  from  Eeir  to  Archer ;  also  that  the 
testator  was  a  purchaser  without  notice  of  any  grant  or  convey- 
ance to  the  defendant,  of  the  timber  in  question. 

The  defendant,  by  his  answer,  sets  up  the  following  title : — 
In  1799,  Sarah  Eeir,  who  was  then  entitled  to  the  estate  in  fee 
simple,  agreed  to  demise  to  one  Izard  for  twenty-on^  years,  at  a 
certain  rent,  with  an  exception  and  reservation  to  herself  and 
her  heirs  of  all  the  timber  and  timber-like  trees,  and  of  liberty 
to  cut  and  carry  away  the  same.  In  1808,  possession  was  taken 
by  the  defendant  under  an  execution  on  an  action  brought  by 
him  against  Izard.  On  the  18th  of  May,  1809,  Sarah  Eeir 
agreed  to  sell  to  the  defendant  all  the  timber  (except  fruit-trees) 
for  200Z.  The  conveyance  from  Sarah  Eeir  to  Archer  of  the 
reversion  in  fee  was  posterior  to  this  agreement.  Under  these 
circumstances,  the  defendant  insists,  that  both  the  plaintiff's 
father,  when  he  purchased  of  Archer,  and  also  Archer,  when  he 
purchased  of  Eeir,  respectively  knew,  or  must  be  taken  to  have 
known,  and  to  have  had  notice,  that  the  defendant  was  in  pos- 
session of  the  estate,  submitting  that  they  were  respectively 
bound,  on  occasion  of  their  respective  purchases,  to  have 
enquired  under  what  contract  or  agreement  such  possession  was 
I  *264  ]  held.  He  denies  that  they  or  either  of  them  *ever  made  any 
enquiry  of  him  respecting  the  nature  of  his  possession,  and  says 
that,  if  they  had  enquired,  he  should  have  informed  them  of 
his  interest  in  the  premises,  and  also  of  his  purchase  of  the 
timber. 

Upon  affidavit  of  the  facts  in  the  bill,  the  plaintiff  had 
obtained  an  injunction  till  answer,  which  it  is  now  sought,  on 
the  part  of  the  defendant,  to  have  dissolved. 

It  is  so  far  settled  as  not  to  be  disputed,  that  a  person  pur- 
chasing, where  there  is  a  tenant  in  possession,  if  he  neglects  to 
enquire  into  the  title,  must  take,  subject  to  such  rights  as  the 
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tenant  may  have.  {DimgUu  v.  WhitrongA)  And  there  is  no 
doubt  thaty  if  the  defendant  had  been  entitled  to  the  trees  on 
the  estate,  under  the  agreement  by  which  he  held  the  estate 
itself,  the  plaintiff  would  be  bound  by  the  authority  of  the 
several  cases  in  which  it  has  been  so  decided.  But  the  question 
here  is,  whether  there  is  any  difference  in  the  case  when  the 
right  of  the  tenant  to  the  timber  arises  by  a  contract  made  in- 
dependent of,  and  posterior  to,  the  contract  under  which  he 
holds  possession  of  the  estate ;  and,  on  the  best  consideration 
that  I  am  able  to  give  to  the  subject,  I  think  it  would  be  going 
on  a  distinction  much  too  thin  to  determine  that  he  may  be 
restrained  from  the  exercise  of  that  right  in  the  latter  case, 
although  he  could  not  have  been  so  restrained  if  his  title  to  the 
timber  had  been  coincident  with  his  title  to  the  possession  of  the 
estate.  There  is  no  more  reason  in  the  one  case  than  in  the 
other,  to  say  that  the  purchaser  was  not  bound  to  make  inquiry 
as  to  the  nature  *and  extent  of  the  tenant's  interest.  He  must 
therefore  suffer  the  consequence  of  his  neglect  to  take  that 
obvious  precaution. 

Injunction  dissolved. 


ALLEV 
V, 

Anthony. 


[  ♦286  ] 


t  See  Lawes  y.  BmneU,  1  B.  B.  10 
(1  Cox,  167) ;  cited  as  "  the  case  of 
BcugUu  and  Witkrwronge*^  in  Daniels 
v.  Davison,  10  B.  B.  171,  174  (16 


Ves.  249,  254);  Cdballero  v.  Herdy 
(1874)  L.  B.  9  Oh.  447,  449,  43  L.  J. 
Oh.  635,  637,  30  L.  T.  314.— 
O.A.S. 
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1816.  ASHBY  V.  PALMER 

^^^^^'  (1  Merivale,  296—302.) 

RolU  Court.  An  imperatiTe  trost  for  sale  works  a  present  effectual  conyersion,  eyen 

Gra»t,  M.B.         thongh  the  testator  contemplates  the  possible  eyent  that  the  sale  will  no 
r  296  1  longer  be  necessary  if  any  part  of  the  property  remains  unsold  upon  the 

happening  of  a  future  contingency. 

There  is  no  presumption  of  election  to  take  as  real  estate  where  ther& 
is  incapacity,  as  lunacy. 

Property  not  to  be  taken  as  it  is,  but  as  it  ought  to  be  at  the  death  of 
the  party  from  whom  the  representatiyes  daim. 

Question  of  a  resulting  trust  only  arises  between  the  real  and  personal 
representatiye  of  the  testator,  not  between  the  representatiyes  of  a  party 
taking  under  the  will. 

EuzABBTH  FiELDiNo  made  her  will,  dated  80th  March,  1751, 
by  which  she  gave,  devised,  and  bequeathed  to  certain  persons 
therein  mentioned,  their  heirs,  executors,  administrators,  and 
assigns,  all  her  real  and  personal  estate,  in  trust,  to  sell  as  soon 
as  convenient  after  her  decease,  and,  out  of  the  money  thereby^ 
raised,  and  with  the  rents,  issues,  and  profits  of  the  real  estate, 
until  sale,  in  the  first  place  to  pay  and  discharge  all  her  debts 
and  funeral  expenses,  and  with  the  surplus,  to  bring  up,  main- 
tain, and  educate  her  daughter  Elizabeth,  in  such  manner  as 
they  should  think  most  for  her  advantage,  until  twenty-one,  or 
marriage :  but,  if  she  should  die  unmarried,  under  twenty-one, 
then,  and  in  such  case,  all  such  money  as  should  remain  in  the 
hands  of  the  said  trustees,  and  such  part  of  the  real  estates  as 
should  remain  unsold,  (if  any)  at  the  time  of  her  decease,  and 
not  applied  in  payment  of  her  debts  aforesaid,  or  in  the  educa- 
tion of  her  said  daughter,  should  be,  and  remain  to,  and  for  the 
only  proper  use  and  benefit  of,  her  sister,  Mary  Perkins,  her 
heirs,  executors,  and  assigns. 
[  297  ]  The  testatrix  died  in  the  year  1760,  leaving  her  daughter,  in 

the  will  mentioned,  an  infant.  The  trustees  entered  upon  the 
real  estate,  and  possessed  themselves  of  the  personal,  and  there- 
out paid  the  debts  and  funeral  expenses.  The  daughter  of  the 
testatrix  afterwards  attained  her  age  of  twenty-one  years,  having 
previously  become  a  lunatic,  in  which  state  she  continued  till 
her  death,  and  died  in  1808,  unmarried,  and  intestate. 

No  part  of  the  real  estates  were  sold  under  the  trusts  of  the 
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i^ill ;    and,  after  the  death  of  the  lunatic,  the  defendant  Palmer,       abhbt 
her  heir  at  law,  entered  into  posBession.  Palmkb. 

The  bill,  filed  by  the  next  of  kin  of  the  lunatic,  charged  that 
the  real  estate  was  converted  by  the  will  into  personal,  and 
prayed  a  sale  and  distribution.    ♦     ♦     ♦ 

Hart,  Wilson,  and  Bell,  for  the  plaintiffs :    [cited  Wright  v. 
Wright :  t] 

As  to  her  having  elected  to  take  as  real  estate,  she  was  never       [  298  ] 
capable  of  electing. 

Sir  Samuel  Romilly  and  Trower,  for  the  defendant  [referred 
to  Oxenden  v.  Lord  Compton,l  Wheliale  v.  Partridge, %  and  other 
cases]. 

Thb  Mastbb  op  the  Rolls  (stopping  the  reply) :  r  800 1 

This  case  does  not  involve  any  difficulty  whatever.  Land, 
once  impressed  with  the  character  of  money,  *must  remain  so  [  *3oi  ] 
impressed  until  some  person  elects  to  take  it  in  its  original 
character,  as  land.  This  is  not  the  case  of  a  resulting  trust, 
which  can  only  come  in  question  as  between  the  real  and 
I>ersonal  representatives  of  the  testator,  and  is  that,  where, 
though  the  real  estate  is  devoted  to  be  sold,  yet  the  entire  pro- 
duce is  not  devised  to  any  one  person,  but  particular  purposes 
are  pointed  out  to  which  it  is  to  be  applied.  In  such  cases,  if 
the  purposes  are  fully  answered  without  reverting  to  a  sale, 
then,  on  a  question  between  the  heir  at  law  and  the  next  of  kin 
of  the  testator,  the  former  is  held  entitled  by  way  of  resulting 
trust.  The  single  question  here  is,  in  what  character  the  devisee 
took  the  estate.  No  doubt,  the  testator  may  dispose  of  his 
property  as  he  pleases.  He  may  say,  his  devisee  shall  take  it 
only  as  money ;  and,  wherever  he  has  so  expressed  his  will  to 
be,  there  is  no  necessity  that  it  should  be  actually  converted  in 
order  to  make  it  pass  as  money.  Until  election  made  to  take  it 
as  land,  it  must  so  pass;   and,  whenever  the  devisee  dies,  it 

*  10  B.  B.  161  (16  Ves.  188) ;  and  see  Walker  v.  Denne,  2  B.  B.  186  (2 

flee  King  v.  Denuum,  12  B.  B.  227  Yes.  Jun.  170). 
(1  V.  A  B.  260).  §  7  B.  B.  37  (8  Ves.  227). 

}  2  B.  B.   131  (2  Ve0.  Jun.  69); 
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AsHBT  therefore  becomes  necessary  to  revert  to  the  will,  in  order  to  see 
Palhbr.  how  the  testator  has  given  it.  In  the  will  now  before  me,  it  is 
clearly  given  by  the  testatrix  to  her  daughter  only  as  money. 
When  she  arrived  at  twenty-one,  it  might  be  that  the  whole 
would  remain  unsold,  and  then  she  might  have  elected  to  take 
it  as  land ;  or,  if  she  had  kept  it  unsold,  being  competent  to 
make  an  election,  she  might  have  been  presumed  to  have  so 
made  her  election.  Here  she  was  manifestly  incompetent  to 
make  any ;  and  it  is  as  if  she  had  died  before  the  time  arrived 
at  which  she  could  have  elected.  With  regard  to  the  conditional 
clause,  there  is  no  inconsistency  in  giving  the  same  thing  to  one 
person  as  money,  to  another  as  land  if  not  already  converted 
into  money, — ^in  declaring  that  it  shall  be  converted  qwoad  the 
first  taker,  not  qiwad  the  second.  In  this  case,  the  testatrix  has 
[  *3^  ]  expressly  ^said  that  such  is  her  will,  and  the  authorities  cited 
have  therefore  no  relation  to  it.     *    *    * 


1816.  CLAEKE  V.  BUTLERt 

^^'  ^^'  (1  Merivale,  304—307.) 

BolU  Court,  Testator  bequeaths  as  follows :— **  As  to  all  that  my  leasehold  house 

Geant,  M.R.  in  i^.  and  all  my  household  goods  and  furniture  there  and  at  S. ;  and 

[  304  J  as  to  all  my  plate,  linen,  china,  pictures,  live  and  dead  stock,  and 

all  the  residue  of  my  goods,  chattels,  and  personal  estate,  &c.  I  give 
and  bequeath  the  same  to  A.*'  By  a  codicil,  he  revokes  the  bequest 
''of  the  residue"  to  A.  and  gives  ''the  residue  of  his  said  personal 
estate"  to  B.  The  gift  of  the  general  residue  only,  and  not  of  the 
articles  enumerated,  is  revoked  by  this  codicil. 

John  Clarke,  by  his  will,  dated  31st  October,  1812,  after 
devising  his  real  estates  to  trustees  (whom  he  also  named  his 
executors)  gave  and  bequeathed  the  sum  of  6,000Z.,  five  per  cent. 
Bank  Annuities  to  his  niece,  Caroline  Jane  Fountain,  for  her 
own  use  and  disposal  ;  and,  after  giving  several  legacies  to 
different  persons,  and  directing  that  they  should  be  paid  in  full, 
and  without  any  deduction  on  account  of  legacy  duty,  gave  and 
bequeathed  as  follows : — ''  And  as  to  all  that  my  leasehold  house 
in  London,  and  all  my  household  goods  and  furniture  there  and 
t  Fairer  v.  Park  (1876)  3  Ch.  D.  309,  45  L.  J.  Ch.  760,  35  L.  T.  N.  S.  27. 
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at  Sawbridge,  and  as  to  all  my  plate,  linen,  china-ware,  pictures,      Clarks 
live  and  dead  stock,  and  all  the  rest  and  residue  of  my  goods,      butlbb. 
chattels,  and  personal  estate,  whatsoever  and  wheresoever,  not 
hereinbefore  by  me  disposed  of,  after  the  *payment  of  my  just      [  *305  ] 
debts,  legacies,  and  the  several  duties  thereupon,  and  my  per- 
sonal expenses,  and  the  charges  of  proving  this  my  will,  I  give 
and  bequeath  the  same  to  the  said  Caroline  Jane  Fountain,  to 
and  for  her  own  absolute  use  and  disposal." 

The  testator  afterwards  made  a  codicil  to  his  will,  dated  the 
29th  of  March,  1813,  as  follows : 

"  I  do  hereby  revoke  the  bequest  of  the  residue  of  my  personal 
estate,  and  of  the  6,000Z.  Navy  five  per  cent.  Annuities  (in  my 
will  improperly  called  five  per  cent.  Bank  Annuities,)  to  Caroline 
Jane  Fountain,  in  my  said  will  mentioned,  and  in  lieu  thereof 
I  give  her  the  sum  of  1,0002.  sterling,  to  be  paid  to  her,  her 
executors,  administrators,  or  assigns,  within  one  month  after 
my  decease.  And  I  give  and  bequeath  the  residue  of  my  said 
personal  estate  and  the  said  stock  unto  Bichard  Butler  and 
Bobert  Butler,  the  trustees  and  executors  in  my  said  will  men- 
tioned, in  trust  to  invest  such  residue  in  the  purchase  of  other 
stock  in  the  public  funds,  and  to  receive  the  interest,  dividends, 
and  annual  produce  thereof,  and  of  the  said  Navy  five  per  cents, 
and  to  pay  over  the  same  to  the  said  Caroline  Jane  Fountain, 
and  her  assigns,  during  the  term  of  her  natural  life."  ♦  ♦  ♦ 
The  question  was,  whether  "  the  leasehold  house  in  London, 
the  household  goods  and  furniture  there,  and  *at  Sawbridge,  [  *soc  \ 
plate,  linen,  china,  pictures,  live  and  dead  stock  "  given  by  the 
testator's  will  to  his  niece,  Caroline  Jane  Fountain,  were  the 
absolute  property  of  the  said  Caroline  Jane  Fountain,  or  whether 
the  bequest  was  affected  by  the  revocation  in  the  codicil,  and 
the  effects  thereby  given  to  be  considered  as  part  of  the  residuary 
estate. 

Hart  and  Setan,  for  the  parties  interested  in  the  residue  as 
given  by  the  codicil. 

Sir  S.  RomiUy,  Heald,  and  Blake,  for  the  defendant,  Caroline 
Jane  Fountain. 
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Clabke 

V, 
BUTLEB, 

[307] 


J.  Martifif  for  the  executors.    *    *    * 

Thb  Mastbb  of  thb  Bolls 

Thought  that  the  bequest  comprised  two  distinct  sentences ; 
that  it  was  clearly  the  intention  of  the  testator  to  give  specifically 
his  leasehold  house  and  furniture,  and  that,  although  that 
intention  appeared  somewhat  doubtful  as  to  the  particulars 
enumerated  in  the  second  division  of  the  clause  in  question,  yet, 
from  the  nature  of  those  particulars,  it  appeared  probable  that 
he  considered  them  as  specific  also.    *    *    * 


1816. 
March  19,  20. 

Rolls  CouH. 

Gbakt,  M.R. 

[320] 


[  •321  ] 


CHEISTOPHEESON  v.  NATLORf 

(1  Merivale,  320—326.) 

Bequeet  **to  each  and  every  the  child  and  children  of  my  brother 
and  sisters  which  shall  be  living  at  the  time  of  my  death ;  but,  if  any 
child  or  children  of  my  said  brother  and  sisters  shall  happen  to  die  in 
my  life-time,  and  leave  issue,  then  the  legacy  or  legacies  hereby  intended 
for  such  child  or  children  so  dying,  shall  be  for  his,  her,  or  their  issue.*' 
The  issue  take  only  by  substitution.  Therefore,  only  the  issue  of  such 
children  as  were  living  at  the  date  of  the  will  are  entitled  in  the  event 
of  the  death  of  their  respective  parents  during  the  testator's  life-time. 

Jonathan  Farlam,  by  his  will,  after  directing  his  debts  and 
legacies  to  be  paid,  and  after  giving  a  freehold  estate  and 
pecuniary  legacy  to  his  nephew  J.  F.,  devised  and  bequeathed 
all  other  his  freehold  and  leasehold  estates,  furniture,  goods, 
and  chattels,  to  ^trustees,  for  sale,  and  out  of  the  monies  arising 
by  sale,  after  payment  of  his  said  debts  and  legacies,  upon  trust 
to  pay,  and  he  thereby  gave  and  bequeathed,  the  sum  of  £800 
''  to  each  and  every  of  the  child  and  children  of  my  brother  and 
sisters,  John  Farlam,  Esther  Graham,  Martha  Finlayson,  and 
Tamar  TurnbuU,  which  shall  be  living  at  the  time  of  my 
decease,  except  my  nephew,  J.  F."  for  whom  he  had  already 
provided  as  aforesaid.  *^  But  if  any  child  or  children  of  my  said 
brother  and  sisters  or  any  of  them  (besides  the  said  J.  F.  my 
nephew,)  shall  happen  to  die  in  my  life-time,  and  leave  any  issue 


t  In  re  Mitttker,  Groves  v.  Musther 
(1890)  43  Ch.  Div.  569,  59  L.  J.  Ch. 


296,  where  the  subsequent  cases  are 
collected.— 0.  A.  S. 
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lawfully  begotten  of  the  body  or  bodies  of  any  such  child  or 
children  living  at  or  bom  in  due  time  after  his  or  their  decease, 
then  and  in  such  case  the  legacy  or  legacies  hereby  intended  for 
such  child  or  children  so  dying  shall  be  upon  trust  for,  and  I  give 
and  bequeath  the  same  to  his,  her,  or  their  issue ;  such  issue 
taking  only  the  legacy  or  legacies  which  his,  her,  or  their  parents 
or  parent  would  have  been  entitled  to,  if  living  at  my  decease." 

J.  Farlam,  E.  Graham,  and  T.  TurnbuU,  died  in  the  life-time 
of  the  testator,  each  leaving  issue,  which  issue  survived  the 
testator.  M.  Finlayson  also  died  in  the  testator's  life-time, 
leaving  three  children,  all  of  whom  likewise  died  in  his  life-time, 
and  left  issue ;  and  the  bill  was  filed  by  the  issue  of  these  three 
children,  claiming  to  be  entitled,  in  right  of  their  respective 
parents,  to  the  three  several  legacies  of  800Z.  to  which  their 
respective  parents  would  have  been  entitled,  if  living  at  the 
testator's  decease,  and  insisting  that,  according  to  the  construc- 
tion of  the  will,  and  the  manifest  intention  of  the  testator  as 
apparent  therefrom,  the  lawful  issue  of  such  child  or  children  of 
the  testator's  brother  and  sisters  who  died  in  his  life-time,  either 
previous  or  subsequent  *to  the  date  and  execution  of  his  said 
will,  were  all  equally  entitled  to  the  legacies  thereby  bequeathed, 
and  to  the  full  receipt  thereof,  and  that  it  could  not  be  reason- 
ably presumed  from  any  matter  contained  in  the  will,  that  the 
testator  intended  to  exclude  the  plaintiffs  from  receiving  any 
such  legacies. 

To  this  bill,  the  trustees,  (who  were  also  residuary  legatees,) 
put  in  an  answer,  insisting  that  the  plaintiffs  were  not  entitled 
to  the  several  legacies  claimed  by  the  bill  in  right  of  their 
respective  parents,  such  parents  having  died  before  the  making 
of  the  testator's  will,  and  that,  according  to  the  true  construc- 
tion thereof,  and  the  intention  of  the  testator,  no  issue  of  any 
deceased  children  of  the  testator's  brother  and  sisters  were 
entitled  in  right  of  their  deceased  parents  to  the  legacies  of  800Z. 
thereby  given  to  such  children,  unless  the  children  in  whose 
right  they  claimed  were  living  at  the  time  when  the  testator 
made  his  will. 


Ghbisto- 

PHSBSOK 
V, 

Natlob. 


[  •322  ] 


Sir  S.  Romiliy  and  PhiUimoref  for  the  plaintiffs. 
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Christo- 

PHBB80K 
P. 

Naylok, 
[323] 
[  *824  ] 


[  *325  ] 


Harne,  for  the  residuary  legatees : 

*  *  There  is  no  doubt  that,  according  to  the  general  rule 
of  law,  a  legatee  must  be  in  existence  at  the  time  the  legacy 
is  given,  or  it  is  altogether  void.  There  is  nothing  in  this  will 
to  indicate  a  contrary  intention ;  and  the  principle  of  analogy 
does  not  apply  to  a  case  like  the  present. 

Sir  S.  RomUly  in  reply : 

That  which  we  contend  for  is,  that  the  testator  intended  all 
the  children  living  at  his  death  to  take  equal  legacies ;  and  the 
issue  of  all  such  as  should  be  dead  before  him,  to  take  the 
legacies  to  which  their  parents  would  respectively  have  been 
entitled,  had  they  survived.  *To  exclude  this  intention  from 
taking  effect,  is  to  decide  that  the  words  must  be  construed 
according  to  their  strict  import.  The  parents,  undoubtedly, 
could  not  themselves  have  taken  if  they  were  already  dead  when 
the  will  was  made,  any  more  than  if  they  were  then  living,  but 
died  in  the  testator's  life-time.  But  when  the  testator  goes  on  to 
say,  If  any  shall  happen  to  die  in  my  life-time,  the  legacies  of 
such  so  dying  shall  go  to  their  issue ;  there  is  no  greater  viola- 
tion of  the  strict  import  in  construing  it  as  if  he  had  used  the 
words,  ''  if  any  shall  happen  to  be  dead  in  my  life- time," 
than  there  was  in  the  cases  cited ;  and  the  principle  of  those 
cases,  which  is  to  give  effect  to  the  apparent  intention,  operates 
equally  in  the  present.  There  is  no  distinction  between  them 
on  any  sound  principles  of  construction.  That  of  Hewett  v. 
Ireland  \  is  indeed  stronger  than  this,  being  the  construction 
of  a  deed.  There  it  was  held  that  '^  such  children  as  shall  be 
begotten  "  must  be  construed  "  as  shall  have  been  begotten ; " 
why  not,  in  this,  "  such  as  shall  have  been  dead  ?  " 

The  Master  of  the  Bolls: 

The  question  is,  whether  there  is  not,  in  this  case,  a  substitu- 
tion; and  therefore  it  comes  to  this — not  what  description  of 
issue  could  take  under  the  second  clause,  supposing  it  an 
original  substantive  limitation  ;  but  what  description  of  parents 
might  have  been  taken  under  the  first  ? 

t  1  P.  Wms.  426. 
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The  MisTEB  of  the  Bolls: 

The  question,  in  this  case,  does  not  depend  on  the  words 
"  shall  happen  to  die  in  my  life-time.'*  Though,  *accordmg  to 
strict  construction,  importing  futurity,  those  words  might  have 
been  understood  as  speaking  of  the  event,  at  whatever  time  it 
may  happen.  But  the  context  necessarily  excludes  this  con- 
struction. The  nephews  and  nieces  are,  here,  the  primary 
legatees.  Nothing  whatever  is  given  to  their  issue,  except  in  the 
way  of  substitution.  In  order  to  claim,  therefore,  under  the 
will,  these  substituted  legatees  must  point  out  the  original 
legatees  in  whose  place  they  demand  to  stand.  But,  of  the 
nephews  and  nieces  of  the  testator,  none  could  have  taken 
besides  those  who  were  living  at  the  date  of  the  will.  The  issue 
of  those  who  were  dead  at  that  time  can,  consequently,  shew  no 
object  of  substitution ;  and  to  give  them  original  legacies  would 
be,  in  e£Eect,  to  make  a  new  will  for  the  testator. 


Chbibto- 

PHSBSON 
V. 

Natlor. 
March  20. 

[  ♦326  ] 


Therefore  the  bill  must  be  dismissed. 
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1816.       THE    ATTORNEY-GENEEAL,    at   the    belation   op 

Nov,  14, 1815.  ' 

Jfor.18,1816.  THE   MaSTER,     FeLLOWS,    AND   SCHOLARS   OF    TRINITY 

Rolls  Court.         COLLEGE,    CAMBRIDGE,     and     of    the    REV. 
GBAKT,  M.K        THOMAS  YOUNG ;  and  the  said  Master,  Fellows, 
^  '^^  ■"  &c.  (By  Information  and  Bill),  v.  JOSEPH  MUNBY, 

Defendant. 

(1  Merivale,  327—346.) 

Grant,  by  indenture  executed  more  than  twelve  months  before  the 
grantor's  death,  and  duly  enrolled,  of  a  house  and  premises  held  under 
a  church- lease,  to  T.  C.  Cambridge,  in  trust  for  the  rector  of  Q.  valid, 
under  the  Statute  of  Mortmain,  and  not  affected  by  the  circumstance  of 
the  grantor  being  himself  rector  of  Q.  at  the  time  of  the  grant,  and 
retaining  the  deed  in  his  own  possession. 

Bequest  of  money  to  be  laid  out  in  building  upon  land  already  in 
mortmain,  good. 

Becital  in  a  will  of  property  given  by  deed,  which  fails,  not  by  any 
defect  in  the  instrument  itself,  but  by  the  grantor  not  having  lived  to 
the  period  prescribed  by  the  statute  for  rendering  the  deed  effectual, 
does  not  operate  as  a  confirmation,  or  by  way  of  relation,  so  as  to  pass 
the  property  thereby  assigned. 

Grant  of  land  to  a  college,  not  beneficially,  but  in  trust  for  other 
objects,  not  within  the  exception  of  the  statute  in  favour  of  the 
Universities,  &c. 

The  Reverend  John  Pigott,  rector  of  Gilling  East,  by  inden- 
ture, dated  the  15th  of  July,  1811,  made  between  him  the  said 
John  Pigott,  of  the  first  part ;  Carter  (a  trustee  for  him  of  the 
premises  thereby  conveyed),  of  the  second  part;  and  the  Master, 
L  *328  ]  Fellows,  and  Scholars  of  Trinity  College,  Cambridge,  *of  the 
third  part;  after  reciting  (among  other  things)  that  he  was 
desirous  of  augmenting  the  revenues  of  Trinity  College,  and  of 
rendering  the  succession  to  the  fellowships  therein  more  quick> 
assigned  a  certain  leasehold  messuage  or  dwelling-house,  situate 
in  the  Close  of  the  cathedral  of  York,  (to  which  he  was  then 
entitled  for  a  term  of  years,  with  benefit  of  renewal,)  to  the  said 
Master,  Fellows,  and  Scholars,  and  their  successors,  "  in  trust, 
to  permit  the  rector  for  the  time  being  of  the  said  rectory  of 
Gilling  East,  to  hold,  use,  and  occupy  the  same,  during  his  in- 
cumbency, or  otherwise  to  receive  and  take  the  issues  and  profits 
thereof,  to  and  for  his  own  use  and  benefit,"  paying  the  reserved 
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rent  and  fines  for  renewal,  &c.  And  he  thereby  bargained,  sold, 
and  transferred  to  the  said  Master,  &c.  all  and  singular  the 
household  goods,  fomiture,  plate  and  all  other  moveable  effects 
(money  excepted)  in  and  about  his  dwelling-house  at  Oswaldkirk, 
and  in  the  minster-yard  at  Tork,  ''in  trust  for  the  sole  use  and 
benefit  of  the  rector  for  the  time  being  of  Gilling  East  afore- 
said.   *    ♦    * 

[This  indenture  with  another  of  similar  character,  dated  the 
4th  October,  1811,  were,  after  their  respective  execution,  duly 
enrolled  in  the  Court  of  Chancery.  The  latter  deed  which  pur- 
ported to  transfer  a  mortgage  of  8,000Z.  by  way  of  endowment 
for  the  Rectory  was  rendered  ineffectual  by  the  death  of  the 
donor  within  12  months.] 

The  said  John  Pigott  afterwards  made  his  will,  dated  the 
9th  of  May,  1812,  whereby  he  gave  to  the  said  Master,  Fellows, 
and  Scholars,  the  perpetual  advowson  of  the  said  rectory  of 
Gilling  East,  under  a  restriction,  that  the  same  should  not  be 
held  by  any  college  preacher,  but  that  in  all  cases  the  Fellow 
presented  to  it  should  vacate  his  fellowship ;  desiring  that  he 
might  take  his  degree  of  Doctor  of  Divinity  the  commencement 
following,  or  as  soon  after  as  might  be,  and  that  every  successor 
might  do  the  same,  as  he,  the  testator,  had  been  at  great 
expense  towards  making  it  a  complete  residence  for  them,  and 
had,  by  deeds  of  gift  (as  would  be  therein  seen),  given  his  interest 
in  the  lease  of  his  said  dwelling-house,  &c.  to  be  received  by  them 
for  the  benefit  of  each  other,  and  all  his  furniture  and  moveable 
effects,  both  at  the  York  house  and  Oswaldkirk,  so  that  Gilling 
rectory-house  would  be  completely  furnished,  and  ready  for 
every  successor  at  little  or  no  expense ;  and  had  further  given, 
by  deedt  of  gift,  to  the  said  society,  in  trust,  6,000Z.,  as  a  further 
endowment  [the  interest  whereof  was  to  be  partly  applied  in  en- 
larging the  rectory] .  The  testator  then  gave  to  his  immediate 
successors  at  Gilling  and  Oswaldkirk  1002.  each,  ^*  in  trust  to 
pay  the  interest  to  the  respective  parish  clerks  whom  they  should 
nominate;"  and,  after  giving  some  other  legacies,  appointed  his 
"  faithful  friend,  Joseph  Munby,  attorney-at-law,  in  York,"  (the 


Attobnbt. 
General 

9. 

MUNBT. 


[329] 


[3301 


t  I.e.  the  deed  of  the  4th  October,  ISll. 
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Attorney-    defendant)  his  sole  executor,  giving  him  8,000Z.  for  his  trouble, 
f,,  together  with  what  residue  there  might  be  after  discharging  his 

MuNBY.  gj^jj  annuities;  and  concluded  with  the  following  words: — 
"N.  B.  at  present,  I  have  only  transferred  8,000Z.,  part  of  the 
above-mentioned  6,000Z.,  for  the  benefit  of  the  rector  of  Gilling. 
Now,  if  I  should  die  before  I  transfer  the  remaining  8,000Z.,  I 
do,  in  such  event,  give  the  Master,  Fellows,  and  Scholars  of 
Trinity  College,  the  sum  of  S,OOOZ.  sterling,  upon  the  same  trusts 
and  for  the  same  purposes  as  I  have  already  given  and  assigned 
to  them  the  sum  of  8,000Z.  due  to  me  from  Charles  Gregory 
Fairfax,  Esq." 

The  testator  died  on  the  19th  of  August,  1812,  without  having 
transferred  the  remaining  8,000Z. ;  and  his  will  was  proved  by 
I  ♦331  ]  the  defendant  Joseph  Munby,  his  *executor,  who  took  possession 
of  his  personal  estate,  and,  among  other  things,  of  the  said  lease- 
hold premises,  household  goods,  and  furniture,  and  of  the  title- 
deeds  relating  to  both  the  testator's  houses,  and  the  said  indentures 
of  mortgage. 

The  information  and  bill  stating  these  facts,  went  on  to  state — 
That  by  the  testator's  death,  the  rectory  of  Gilling  became 
vacant,  and  thereupon  the  relators,  the  said  Master,  Fellows, 
and  Scholars,  became  desirous  of  presenting  the  Bev.  John 
Hailstone,  one  of  the  fellows,  to  the  said  rectory ;  but  that,  in 
consequence  of  an  intimation  from  the  defendant  of  his  intention 
to  dispute  the  validity  of  the  said  deeds  and  instruments,  or 
some  of  them,  no  member  of  the  College  was  presented,  but  the 
right  of  collating  became  vested,  by  lapse,  in  the  archbishop, 
who  accordingly  collated  the  plaintiff,  Thomas  Young,  another 
fellow  of  the  College,  to  the  said  rectory,  with  the  consent  of  the 
said  relators. 

The  information  and  bill  then  charged  that  the  testator,  in 
his  life-time,  frequently  expressed  his  intention  to  the  defendant 
and  others,  and  consulted  and  advised  with  him,  the  defendant, 
respecting  the  most  effectual  way  of  granting  and  assuring  the 
said  leasehold  premises,  goods,  monies,  and  effects,  and  that  the 
defendant  was  the  attorney  employed  by  the  testator  in  all  his 
affairs,  and  particularly  in  the  aforesaid  transactions,  and  who 
actually  advised  and  prepared  the  deeds  of  July  and  October, 


VOL.  XV.]       1816.    CH.    1  MEEIVALE,  881—384. 


127 


MUNBT. 


[  •332  ; 


1811,  and  the  will,  to  which  he  was  also  one  of  the  attesting   Attornet- 
witnesses:  ^'^,=^'' 

That  the  Master,  Fellows,  and  Scholars  of  Trinity  College 
have,  by  their  charter  and  the  statutes  of  their  foundation,  a 
licence  to  take  in  mortmain  to  a  certain  ^extent,  and  had  also 
obtained  his  Majesty's  special  licence  to  take  in  mortmain  the 
premises  comprised  in  the  said  indentures  and  will  respectively : 

Therefore  praying  that  the  two  deeds  might  be  declared  valid, 
and  the  legacies  of  8,0002.  and  lOOZ.,  to  have  passed  by  the 
testator's  will;  and  that  the  defendant  might  be  decreed  to 
deliver  up  to  the  relators,  the  Master,  Fellows,  and  Scholars 
aforesaid,  in  trust  for  the  plaintiff  Young,  and  his  successors, 
or  to  the  said  plaintiff,  the  possession  of  the  said  leasehold 
premises,  together  with  the  title-deeds  relating  thereto,  and  the 
said  household  goods  and  furniture,  &c.  and  the  three  several 
indentures  of  mortgage,  together  with  Fairfax's  bond,  to  account 
for  the  rents  and  profits  of  the  said  leasehold  premises,  and 
interest  upon  the  said  mortgages,  and  to  pay  the  said  legacies 
of  S,OOOL  and  1002.,  to  them  the  said  relators ;  and  for  an  in- 
ventory of,  and  injunction  from  selling  and  disposing  of,  the 
said  household  goods  and  furniture.     ♦    *    * 

Sir  S.  RomiUy,  Ainslie,  Bell,  and  Heys,  for  the  Attorney-       [  333  ] 
General,  and  the  relators  and  plaintiffs : 

There  can  be  no  objection  to  the  validity  of  the  first  of  these 
instruments,  which  is  an  assignment  of  property  held  under  a 
church  lease,  executed  more  than  twelve  months  before  the 
testator's  death,  and  duly  enrolled,  to  the  Master  and  Fellows 
of  Trinity  College,  not  beneficially,  but  merely  as  trustees  for 
the  incumbent,  for  the  time  being,  of  this  rectory,  and  containing 
no  reservation  of  any  interest  to  the  grantor,  or  those  claiming 
under  him;t  unless  the  circumstance  *of  his  being  himself  the  [  •sst  ] 
incumbent  at  the  time  of  making  the  grant  in  question  should 
be  construed  as  operating  such  a  reservation  within  the  provision 
of  the  statute.  But  that  means  a  personal  reservation ;  and 
cannot  apply  where  the  interest  reserved  is  merely  incidental 
to  the  grantor's  situation  in  another  capacity.    *     *    ♦ 

t  See  stat  9  Geo.  II.  c.  36,  s.  1.    [Bep.  61  &  62  Yict.  c.  42,  s.  13.] 
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Then,  as  to  the  will,  the  gift  of  the  advowson  is  clearly  within 
the  exception  of  the  statute,  a  gift  to  the  fellows  of  a  College 
being  a  gift  to  the  College  itself,  f  And  the  legacy  given  to  the 
College  for  the  purpose  of  enlarging  the  rectory-house,  is 
effectual;  it  having  been  decided  in  many  cases,!  that  such  a 
bequest  is  valid  to  the  extent  of  any  application  upon  land 
already  in  mortmain.  As  to  the  8,000i.  originally  given  by  the 
will,  there  cannot  therefore  exist  the  smallest  doubt,  any  more 
than  with  regard  to  the  legacies  of  lOOZ.  to  the  testator's  suc- 
cessors in  the  livings  of  Gilling  and  Oswaldkirk,  those  legacies 
being  merely  pecuniary. 


[336] 


[  •337  ] 


[339] 


Hart,  Leach,  and  Heald,  for  the  defendant : 

*  *  The  College  are  merely  trustees,  and  the  beneficial 
interest  is  limited  to  a  particular  charitable  use.  The  gift, 
therefore,  falls  to  the  ground,  as  already  stated,  because  the 
requisites  of  the  Act  have  not  been  fulfilled.  The  policy  of  the 
law  is,  to  ^discourage  what  the  statute  calls  improvident  aliena- 
tions, and,  with  this  object,  it  provides  that  the  grantor  shall 
absolutely  divest  himself  of  all  interest  whatever  in  the  subject 
of  his  donation.  The  grantor,  in  the  present  instance,  did 
nothing  like  this ;  he  did  not  deliver  the  deed,  but  kept  it  in  his 
own  possession.  In  that  deed,  his  own  description  of  himself 
is  as  rector  of  Gilling  East,  and  the  gift  is  to  the  College,  as 
trustees  for  the  rector  of  Gilling  East.  Can  it  be  said,  then, 
that,  either  immediately  on  the  execution  of  the  deed,  or  ever  at 
any  time  in  the  whole  course  of  his  life,  he  parted  with  the  pro- 
perty purporting  to  be  transferred  by  it  ?    *     *    * 

With  regard  to  the  gift  of  the  furniture,  being  of  personal 
property,  if  it  stood  alone  it  could  not  be  impeached ;  but,  as  it 
now  stands,  it  is  incorporated  with  the  former  grant,  and  must 
fall  to  the  ground  together  with  it.     *     *     * 


Sir  S.  Romilly,  in  reply.    * 

t  AUomey^Oeneral  v.  Tancred, 
Amb.  351 ;  Bridgman's  Duke's  Cliar. 
TJaes,  403. 

X  Olubb  Y,  Attomey-Oeneral,  Amh. 


373 ;  and  AUomey-Qenend  v.  Par» 
BOM,  7  B.  B.  22  (8  Yes.  166),  where 
the  cases  on  this  subject  are  col- 
lected. 
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The  Masteb  of  the  Rolls: 

The  questions  in  this  cause  arise  out  of  two  deeds  and  a  will, 
executed  by  Mr.  Pigott,  the  late  rector  of  Gilling  East.  By  the 
first  of  the  deeds,  he  has  assigned  certain  leasehold  premises, 
and  the  furniture,  &c.  in  two  houses,  to  the  Master  and  Fellows 
of  Trinity  College,  Cambridge,  upon  trust  to  permit  the  rector  of 
Gilling,  for  the  time  being,  to  occupy  the  premises,  and  enjoy 
the  use  of  the  furniture,  so  long  as  he  shall  remain  rector.  By 
the  second  deed,  he  has  assigned  to  the  said  Master  and  Fellows, 
mortgages  to  the  amount  of  3,000^.,  upon  trust  to  permit  the 
same  *rector  of  Gilling  to  receive  the  interest  of  the  money  so 
long  as  it  shall  remain  on  these  mortgages ;  and  after  it  shall 
have  been  called  in  and  invested  on  other  securities. 

By  his  will  he  gives  the  advowson  of  the  rectory  of  Gilling  to 
the  said  Master  and  Fellows  absolutely ;  then,  reciting  that  he 
had,  by  deed  of  gift,  given  to  the  said  society  in  trust  the  sum  of 
6,0002.,  directs  the  interest  of  that  sum  to  be  applied,  in  the  first 
place,  in  building  an  addition  to  the  rectory-house,  and  after- 
i;rards  to  the  use  of  the  incumbent  for  the  time  being ;  and,  lastly, 
noticing  that  he  had  as  yet  only  transferred  3,0001.  of  that  6,0002. 
gives  the  remaining  3,0002.,  in  case  he  should  die  before  it  is 
transferred,  to  the  said  Master  and  Fellows,  upon  the  trusts  of 
the  former  3,000Z. 

The  first  deed  was  duly  executed  and  enrolled,  according  to 
the  requisitions  of  the  Statute  of  Mortmain,  and  the  execution 
took  place  more  than  a  twelvemonth  before  the  testator's  death. 
The  second  was  also  executed  and  enrolled  ;  but  the  testator  did 
not  live  to  the  full  period  of  a  twelvemonth  after  its  execution. 

Upon  the  first,  the  only  question  is.  Whether  the  gift  be 
affected  by  the  circumstance  that  the  grantor,  as  being  himself 
rector  of  Gilling,  derived  a  benefit  from  his  own  grant ;  and  it 
is  said  that,  according  to  the  true  import  and  construction  of  the 
Statute  of  Mortmain,  the  grantor  must  part  absolutely  with  the 
subject  of  his  donation,  "  immediately  from  the  making  thereof," 
^thout  any  benefit  or  reservation  whatever.  Now,  in  answer  to 
this,  it  is  observable,  that  the  grant  itself  does  not  contain  any 
8uch  reservation ;  that  the  gift  does  take  effect  immediately  in 
possession;   that  there  is  no  power  of  revocation,  no  trust, 
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express  or  *implied,  from  which  the  grantor,  in  his  individual 
capacity,  can  derive  any  benefit ;  and,  although  it  is  said  that, 
on  the  face  of  the  deed,  the  grantor  is  rector,  and  his  gift  is  a 
gift  for  the  benefit  of  the  rector,  yet  it  must,  on  the  other  hand, 
be  acknowledged  that  this  is  a  case  for  which  the  statute  makes 
no  provision ;  which  is  entirely  out  of  its  contemplation ;  that 
the  gift  itself  is  absolute  and  irrevocable ;  the  benefit  which  the 
grantor  enjoys  under  it  only  accidental ;  his  enjoyment  of  the 
property  no  longer  an  enjoyment  as  owner,  but  as  attached  to 
the  situation  in  which  he  happens  to  be  placed.  The  moment 
he  quits  that  situation,  he  loses  all  enjoyment  of  the  property^ 
and  that  may  be  by  circumstances  over  which  he  has  no 
manner  of  control ;  by  deprivation,  or  appointment  to  a  higher 
benefice,  perhaps  at  the  very  time  when  he  is  executing  the  instru- 
ment. The  Legislature  had  no  intention  or  thought  of  precluding^ 
this  sort  of  incidental  advantage ;  and  to  construe  the  statute 
otherwise  would  be  to  prohibit  a  rector  from  bestowing  any  en- 
dowment on  his  own  living.  Then,  with  regard  to  the  furniture, 
and  other  personal  chattels,  it  is  said  that  the  limitation  is  void 
at  law ;  or,  in  other  words,  that  the  benefit  cannot  be  taken  by 
the  successor,  but  must  vest  absolutely  in  the  rector,  and  pass, 
to  his  executors.  But  it  is  not  recollected  that  this  is  a  trust ; 
that  the  entire  legal  interest  passes  to  the  College :  there  is  no 
objection  to  the  legal  interest  so  passing,  and  I  know  of  np  ob- 
jection to  the  College  taking,  subject  to  such  a  trust. 

Upon  the  second  deed,  it  is  not  disputed  that  the  death  of  the 
grantor  within  the  twelvemonth  must  invalidate  it,  unless  it  can 
be  set  up  again  by  the  operation  of  the  will ;  and,  in  order  te 
support  this  view  of  its  efifect,  it  is  contended  that,  the  will 
having  given  the  advowson  *of  this  rectory  to  Trinity  College,, 
the  deed  assigning  property  in  augmentation  of  that  advowson 
is,  in  fact,  a  deed  for  the  benefit  of  the  College,  and  therefore 
within  the  exception  of  the  statute.  But  it  seems  to  me  impos- 
sible to  connect  together  the  will  and  the  deed,  so  as  to  make 
the  one  operate  upon  the  other,  by  way  of  relation.  They  must 
be  taken  as  they  stand,  singly ;  and  then  the  deed,  being  a  gift 
not  beneficially  to  the  College,  but  to  the  College  in  trust  for 
another  object,  which  is  not  within  the  exception  of  the  statute. 
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it  mast  necessarily  fall  to  the  ground,  by  the  circumstance  of 
the  grantor  not  having  lived  to  the  completion  of  the  period 
assigned  by  the  statute  for  giving  full  effect  to  such  a  donation. 

Then,  as  to  the  vnH,  it  is  contended  that  the  v^hole  6,000Z.  is 
given ;  viz.  the  3,000Z.  on  mortgage,  by  virtue  of  the  recital  of 
the  prior  intended  grant,  and  the  other  8,000Z.  by  direct  dispo- 
sition. It  is  said,  the  testator  has  sufficiently  indicated  his 
intention  that  the  vnrhole  6,000Z.  should  so  pass ;  and  that,  being 
for  a  charitable  purpose,  the  Court  vnrill  give  effect  to  that  inten- 
tion. But  we  must  examine  the  will  as  to  this,  in  order  to  see 
how  the  testator  himself  understood  it.  He  did  not  consider,  in 
making  this  vrill,  that  he  was  thereby  giving  the  sum  in  ques- 
tion :  on  the  contrary,  he  apprehends  that  he  has  already  given 
it,  and  that  he  has  given  it  by  virtue  of  a  grant,  which,  by  the 
operation  of  law,  is  essentially  invalid.  There  is  no  mistake 
or  misapprehension  in  this.  The  point  does  not  arise  upon 
which  the  Court,  in  other  cases,  have  construed  a  recital  in  a 
will  as  equivalent  to  an  express  gift.  He  recites  that  he  has 
given  by  a  certain  deed.  He  had  so  given ;  and  the  failure  of 
the  gift  is  not  from  any  defect  in  the  frame  or  execution  of  that 
instrument,  but  arises  from  an  event  wholly  unconnected  with 
it,  and  *over  which  he  had  no  control, — ^the  death  of  the  grantor 
within  the  time  prescribed  by  law  for  giving  effect  to  it.  The 
will,  therefore,  is  good,  as  a  gift  of  the  8,000Z.  originally  bestowed 
by  it ;  but  it  has  no  effect  upon  the  former  gift,  which  must  fail 
for  the  reasons  before  given.    *    *    * 
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SMITH  V.   STEEATFIELD.f 

(I  Merivale,  358—361.) 

Bequest  to  executors  of  4,000^.  in  trust  to  pay  one  lialf  of  the  interest 
to  A.  and  the  other  half  to  B.  during  their  lives;  *'  and  as  their  liyes 
drop  and  expire,  1  direct  that  the  principal  and  interest  be  reserved  and 
equally  divided  among  their  children,  wheo  they  shall  severally  attain 
twenty-one." 

A.  died  without  issue.  The  entire  principal  vests  in  the  children  of 
B.  on  their  severally  attaining  twenty-one. 

Inconvenient  consequences,  not  in  the  contemplation  of  the  testator, 
at  the  time  of  making  his  will,  not  sufficient  to  authorise  a  variation 
or  interpolation  in  the  terms  of  a  bequest;  where  those  terms  are  in 
themselves  clear  and  intelligible. 

This  was  an  application  by  petition  to  have  money  out  of 
Court,  and  depended  upon  the  construction  to  be  put  upon  the 
following  clause  in  the  will  of  Elizabeth  Abney,  spinster : 

"  I  give  to  the  executors  of  this  my  will,  and  to  their  exe- 
cutors and  administrators,  the  sum  of  4,000Z.,  to  be  laid  out  or 
placed  in  some  of  the  Government  securities,  in  their  names,  in 
trust  that  the  interest  arising  therefrom  be  received  by  them, 
and  equally  divided  and  paid  every  half  year ;  one  half  of  the 
interest  to  be  paid  to  my  cousin  Sarah  Saunders,  wife  of  Mr. 
Joseph  Saunders ;  the  other  half  of  the  interest  to  be  paid  to 
my  cousin  Elizabeth  Smith,  wife  of  Dr.  Hugh  Smith,  during  the 
term  of  their  natural  lives  :  and,  as  their  lives  drop  and  expire, 
I  direct  that  the  principal  and  interest  be  reserved,  and  be 
equally  divided  among  their  children,  when  they  shall  severally 
attain  the  age  of  twenty-one  years." 

Sarah  Saunders  died  in  the  year  1815,  having  never  had  any 
child  or  children ;  Elizabeth  Smith  survived  her  husband,  and 
had  three  children,  all  of  whom  lived  to  attain  twenty-one,  but 
died  in  the  lifetime  of  their  mother ;  two  of  them  intestate, 
unmarried,  and  without  *i8sue,  to  whom  she  had  taken  out 
administration;  and  the  third  having  made  a  will,  and 
appointed  his  widow  executrix. 

Elizabeth  Smith,  as  administratrix  of  the  two  former,  pre- 
sented her  petition,  claiming  to  be  entitled,  together  with  the 
widow  and  executrix  of  the  third,  to  the  absolute  interest  in  the 
t  WilU  V.  WilU  (18T5)  L.  E.  20  Eq.  342,  44  L.  J.  Ch.  682. 
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entire  legacy  of  4,000Z.,  which  had  been  paid  into  Court,  and       Smith 
laid  out  under  the  decree  in  the  cause.  .  strbat 

•  FIELD. 

Wilson,  for  the  petition  : 

Contended  that,  although  Elizabeth  Smith,  as  the  surviving 
legatee  for  life,  could  only  claim  one  moiety  of  the  interest  of 
the  fund,  yet  the  principal  must  belong  to  her  children,  as  there 
were  no  children  of  Sarah  Saunders,  the  other  legatee  for  life  ; 
and  as  the  will  appeared  to  give  the  reversion  to  the  children  of 
both  of  them  indiscriminately,  at  their  age  of  twenty-one ; 
which  he  observed,  accordiug  to  the  cases  of  Whithread  v.  Lord 
St.  John,\  Gilbert  V.  Bowman,l  and  the  authorities  there  cited, 
would  vest  in  all  the  children  of  either  family,  living  when  the 
first  child  attained  that  age. 

Trower,  for  the  widow  and  executrix  of  the  son. 

Sir  Samuel  Romilly,  for  the  representatives  of  Streatfield, 
the  surviving  executor  under  the  will  of  Elizabeth  Abney : 

Submitted  that  Mrs.  Smith's  children  could  only  *claim  a  [♦360] 
moiety  of  the  fimd ;  for  that  it  could  not  be  supposed,  the  tes- 
tatrix could  have  meant  that,  when  one  of  the  legatees  for  life 
should  die,  leaving  children,  those  children  should  have  no 
benefit  of  the  reversionary  bequest,  until  it  could  be  seen  what 
children  the  other  legatee  for  life  might  have,  which  must  be 
the  consequence  of  the  construction  put  on  the  clause  of  the 
testatrix's  will  by  the  petitioner;  and  he  contended  that  the 
clause  ought  to  be  read  as  if  it  had  expressed  that  the  shares 
of  each  legatee  for  life  should,  as  their  lives  dropped,  go  to  their 
respective  children. 

Wilson,  in  reply. 

The  Master  of  the  Bolls 

Assented  to  the    doctrine    that  inconvenient  consequences, 
*which  a  testator  might  not  have  contemplated,  could  not  con-      [  *36i  ] 
trol  a  bequest  where  the  words  used  were  clear ;  but  intimated 

t  7  E.  E.  366  (10  Vea.  161).  t  8  E.  E.  137  (11  Ves.  238). 
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Smith  that,  in  the  present  case,  it  might  be  doubted  whether  the  word 
Stbbat-  "respectively,"  though  not  expressed,  was  not  virtually  to  be 
FIELD.       found  in  the  clause  :  and  took  time  to  consider. 

May  29.  On  the  petition  day  after  Easter  Term,  his  Honour  declared 
his  opinion  that  the  children  of  Elizabeth  Smith  were  entitled 
to  the  reversion  of  the  whole  fund  ;  and  therefore  made  an 

Order  according  to  the  prayer  of  the  petition. 


BONNEE  V.  JOHNSTON. 

(1  Merivale,  366—379.) 
[See  the  note  to  Burroughs  v.  Oakley,  ante,  p.  86.] 
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CAEELESS  V.   CAKELESS.t 

(IMerivale,  384— 391.) 

Legacy  to  the  testator's  nephew  Eobert,  the  son  of  Joseph  C.  The 
testator  had  two  nephews  called  Robert;  one,  the  son  of  his  brother 
John  G.y  the  other  of  his  brother  Thomas  0. ;  and  the  testator  had  no 
brother  Joseph,  nor  was  there  any  other  Joseph  C.  This  is  a  latent 
ambiguity,  and  may  be  explained  by  evidence. 

Testator  gives  5007.  without  any  interest,  in  trust  for  A.  provided  the 
same  should  be  claimed  within  five  years  after  his  death.  But  in  case 
the  same  should  not  be  claimed  within  five  years,  then  he  gave  the  same 
without  interest  as  aforesaid  to  B.  Not  being  claimed  by  A.  within  the 
time  prescribed,  this  legacy  is  payable  ^to  B.  with  interest  from  the 
expiration  of  the  five  years. 

Robert  Careless,  by  his  will,  gave  and  bequeathed  500Z., 
without  any  interest,  in  trust  for  John  Billingsley,  provided  the 
same  should  be  claimed  within  fiive  years  from  his  death.  But 
in  case  the  same  legacy  should  not  be  claimed  within  five  years 
from  his  death,  then  he  gave  and  bequeathed  the  same  sum  of 
5002.,  without  interest  as  aforesaid,  to  Bobert  Careless  his 
nephew,  the  son  of  Joseph  Careless,  *and  Frank  Brown,  share 
and  share  alike.  Then,  in  case  he  should  die  without  children, 
the  testator  gave  his  silver-cup  and  cover  to  his  eldest  brother, 


t  Doe  d.  Hiscocks  v.  Hiscocks  (1839), 
5  M.  &  W.  363,  370;  Re  Ingle* b  Tr. 


(1871),  L.  E.  11  Eq.  578,  587,  40 L.  J. 
Ch.  310,  24  L.  T.  N.  S.  315. 
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living  at  his  death,  so  as  to  accompany  his  freehold  estate.  Ca^relbss 
He  devised  to  his  trustees  all  his  freehold,  leasehold,  and  copy-  cabkless. 
hold  estates  and  monies,  &c.  and  declared  the  trusts  as  fol- 
lows:— ^As  to  all  his  freehold  estates,  in  case  he  should  die 
without  children,  from  and  after  the  decease  of  his  wife,  in  trust 
ior  his  eldest  brother  John,  his  heirs  and  assigns,  for  ever ;  and 
as  to  2,000Z.,  8  per  cent,  reduced  annuities,  in  trust,  to  permit 
his  vrife  to  receive  the  interest  and  dividends  thereof,  to  and  for 
her  own  separate  use  and  benefit,  for  and  during  the  term  of  her 
natural  life;  and  from  and  after  her  decease,  in  trust,  to  be 
divided  in  two  equal  parts,  one  of  the  same  parts  to  be  held  in 
trust  for  the  child  or  children  of  his  brother  Thomas  Careless, 
bom  and  to  be  born,  to  be  equally  divided  between  them  (if 
more  than  one),  as  tenants  in  common,  with  benefit  of  survivor- 
ship as  therein  mentioned ;  and  as  to  the  other  of  the  same  two 
parts,  in  trust  for  the  children  of  Elizabeth  Hemmings,  his  late 
sister,  as  therein  directed ;  and  as  to  his  copyhold  messuage  or 
dwelling-house,  with  the  lands  and  appurtenances  therein 
described,  and  as  to  his  undivided  moiety,  or  half  part  of 
the  leasehold  messuage  therein  also  described,  in  trust  for 
his  wife  for  life,  with  remainder,  in  case  of  failure  of  issue, 
in  trust  for  his  nephew  Bobert  Careless,  and  the  heirs  of  his 
body  lawfully  issuing ;  and,  as  to  his  said  copyhold  messuages, 
for  want  of  such  issue  of  his  said  nephew  Bobert,  in  trust  for  the 
said  John  Careless,  his  brother,  his  heirs  and  assigns  for 
ever ;  and  as  to  all  his  undivided  moiety  in  the  said  two  lease- 
hold messuages,  &c.  in  case  the  said  testator  should  die  without 
issue,  and  the  said  Bobert  Careless,  his  nephew,  should  depart 
this  life  under  the  *age  of  twenty-one  years,  without  any  issue  [  *386  ] 
of  his  body  lawfully  begotten,  living  at  his  death,  in  trust  for 
the  said  John  Careless,  his  executors,  administrators,  and 
assigns,  as  therein  mentioned ;  and  as  to  all  his  said  bond-debts, 
and  all  monies  to  be  due  and  owing  to  him  thereon,  in  trust  as 
to  the  interest  thereof,  to  his  wife,  for  her  life,  for  her  separate 
use,  &c. ;  and  from  and  after  her  decease,  in  case  there  should 
be  such  failure  of  his  issue  as  aforesaid,  in  trust  for  his  nephew 
Bobert  Careless,  "  the  son  of  John  Careless." 

The  testator  had  two  brothers,  named  John  and  Thomas,  both 
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Cabklbsb    named  in  the  will,  and  who  both  survived  him ;  and  they  had 
Cabeless.    each  a  son  called  Robert ;    but  the  testator  never  had  any 
brother  named  Joseph,  and  no  other  nephew  named  Robert 
besides  his  two  nephews,  the  sons  of  John  and  Thomas. 

No  claim  was  made  within  the  five  years  after  the  testator's, 
death,  by  John  Billingsley,  in  respect  of  the  legacy  of  500Z. ; 
nor,  although  the  trustees  named  in  the  will  had  caused  adver- 
tisements to  be  published,  and  all  due  enquiries  to  be  made,, 
were  they  ever  able  to  obtain  any  information  respecting  him. 

The  bill  filed  by  Robert  Careless,  the  son  of  John,  stating  the 
above  facts,  and  charging  that  the  other  Robert,  the  son  of 
Thomas,  was  scarcely  ever  seen  or  spoken  of  by  the  testator  ; 
and  that  the  defendants  knew,  or  believed,  or  had  reason  to 
believe,  that  the  plaintiff  was  the  person  meant  by  the  testator 
to  take  the  moiety  of  the  500i.,  in  default  of  Billingsley's  claim- 
ing  within  five  years,  prayed  a  declaration  to  that  effect ;  and 
I  ♦387  ]  that  the  name  of  Joseph  was  inserted  *in  that  clause  of  the  will 
by  mistake,  instead  of  the  name  of  John. 

The  defendant,  Robert  Careless,  the  son  of  Thomas,  by  his 
answer,  submitted,  whether  it  did  not  appear  from  the  con- 
struction of  the  other  parts  of  the  will,  that  the  name  Joseph 
was  inserted  by  mistake  for  his,  the  defendant's  father,  Thomas, 
and  not  for  John;  and  the  defendant  himself  meant  by  the 
description  of  the  testator's  nephew,  Robert  the  son  of  Joseph. 

Evidence  was  entered  into  on  both  sides  ;  that  for  the  plaiii- 
tiff  tending  to  shew  that  he  was,  for  many  years  previous  to 
the  death  of  the  testator,  in  habits  of  constant  and  unreserved 
intimacy  and  friendship  with,  and  treated  by  him  as  the  object 
of  his  greatest  regard  and  affection,  while  the  defendant  lived 
at  a  distance,  and  was  almost  unknown  to  him,  so  much  so^ 
that  it  was  doubtful  if  the  testator  knew  that  his  brother 
Thomas  had  a  son  of  that  name ;  while  the  depositions  for  the 
defendant  went  no  farther  than  to  state  the  circumstance  of  his 
having  been  once  introduced  to  the  testator,  many  years  before, 
as  one  of  his,  the  testator's,  nephews,  when  the  testator  shook 
hands  with  him,  and  a  few  days  afterwards  expressed  to  the 
deponent  his  satisfaction  in  having  met  him,  adding  some  worda 
in  commendation  of  his  appearance  and  manner. 
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Sir  S.  Romilly  and  Roupell,  for  the  plaintiff:  Careless 

V, 

Insisted  on  the  admissibility  of  the  evidence,  on  the  ground  Careless. 
of  a  latent  ambiguity  in  the  will,  and  that,  if  admissible,  its 
effect  was  to  shew  that  the  testator  had  no  personal  knowledge 
of  the  defendant,  beyond  the  mere  occurrence  of  a  casual  intro- 
duction to  him,  and  *that  he  therefore  could  not  be  presumed  to  [  •sss  ] 
be  individually  an  object  of  the  testator's  bounty;  while  the 
plaintiff,  on  the  other  hand,  was  always  regarded  by  him  with 
affection,  and  had,  accordingly,  previous  benefits  conferred 
upon  him  by  the  same  will,  the  defendant  not  being  once 
mentioned. 

Sir  Arthur  Pigott  and  Girdlestone,  for  the  defendant : 

Contended,  that  the  very  circumstance  of  the  plaintiff  having 
been  previously  mentioned  in  the  will  by  his  right  name  and 
description,  was  in  favour  of  the  defendant,  it  being  fairly  to  be 
inferred  that  the  testator  could  not  have  intended  the  same 
person  when  he  used  a  description  which  was,  in  fact,  inap- 
plicable to  either.  They  further  insisted,  that  the  ambiguity 
was  not  latent,  but  on  the  face  of  the  will,  which  must,  there- 
fore, be  construed,  without  resorting  to  any  evidence  to 
explain  it. 

Bell  and  Palmer,  for  the  residuary  legatee  : 

Upon  the  face  of  the  will,  the  defendant  appears  to  be  the 
person  intended,  while  the  evidence  is  all  in  favour  of  the 
plaintiff.  Supposing  the  evidence  to  be  admissible,  therefore,  it 
leaves  the  intention  still  as  doubtful  as  it  finds  it.  The  devise 
is,   consequently,  void  for   uncertainty.     Thomas  v.  ThamasA 


Sir  S.  RomiUy,  in  reply  :  [  389  j 

The  defendant  is  totally  out  of  the  question.  The  only 
possible  doubt  is,  whether  it  i?  sufficiently  clear  that  the  testator 
intended  the  plaintiff  by  this  description,  or  whether  the  devisa 
is  void  for  uncertainty?  *  *  * 

t  3  E.  E.  306  (6  T.  E.  671). 
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Cabbless    The  Master  of  the  Bolls: 

Cabblbss.  Why  did  not  the  defendant  claim  the  property  given  to  the 
testator's  nephew  Robert,  generally,  as  well  as  that  which  is  the 
object  of  this  suit  ?  The  case  admits  of  some  doubt,  but  it  lies 
entirely  between  the  plaintiff  and  the  residuary  legatee. 

May  \x      The  Master  of  the  Rolls  : 

In  the  cases  which  have  been  cited,  the  name  belonged  to  one, 
and  the  superadded  description  to  the  other,  of  the  claimants. 
In  the  present  case,  the  name  belongs  to  both ;  and  the  super- 
added description  is  equally  inapplicable  to  either.     That  there 
were  two  nephews  of  this  testator,  both  named  Robert,  and 
neither  the  son  of  Joseph,  are  facts  dehors  the  will,  therefore 
constituting  a  latent  ambiguity.     The  evidence,  which  must, 
consequently,  be  admitted  to  explain  the  will,  shews  that  the 
testator  was  intimately  acquainted  with  the  one,  and  little  known 
to  the  other ;    so  little,  indeed,  that  it  does  not  appear  he  knew 
him  by  name.    The  presumption,  therefore,  is,  that  the  testator 
[  •aQO  ]      intended  that  nephew  whom  he  knew  best,  *and  with  whose  name 
it  is  certain  that  he  was  acquainted.     Supposing,  however,  that 
this  inaccurate  description  should  be  taken,  therefore,  to  apply 
to  the  plaintiff,  the  testator  has  not  always  applied  to  him  the 
same  description,  but  has  sometimes  called  him  his  nephew 
Robert,  generally ;    and  sometimes,  rightly,  Robert,  the  son  of 
his  brother  John ;  and  thence  it  is  argued,  that,  as  it  is  plain  he 
knew  the  plaintiff  by  his  right  description,  so  it  cannot   be 
imagined  that  he  inserted  a  wrong  description,   intending  it 
should  apply  to  him.    But  it  must  be  observed,  that  the  claim  of 
the  plaintiff  to  the  property  given  by  the  general  description  of 
the  testator's  nephew,  Robert,  is  not  disputed,  although  it  is,  in 
words,  equally  ambiguous  with  this  which  is  disputed.    This 
amounts  to  an  admission,  on  the  part  of  the  defendant,  to  the 
full  extent  of  what  the  plaintiff  would  establish  by  his  evidence. 
Then,  it  is  not  pretended  that  the  testator  could  have  meant  any 
body  but  one  of  his  two  brothers,  John  and  Thomas,  by  the  descrip- 
tion of  Joseph  Careless ;  nor  can  it  be  supposed  that  he  was,  in 
fact,  ignorant  of  the  names  of  his  brothers.    It  was,  therefore,  a 
mere  slip  of  the  pen ;  and  then,  what  name  did  he  intend  to 
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write  ?   Not  Thomas ;  for  then  it  must  have  been  brought  imme-     Cabbless 

diately  to  his  mind  that  he  had  two  nephews  of  the  name  of     careless. 

Bobert,  to  one  of  whom  he  had  already  given  as  the  son  of  John; 

and  the  necessity  of  distinguishing  between  them  would,  in  that 

case,  have  induced  him  to  describe  the  other  accurately.    If  he 

had  only  one  of  his  nephews  in  his  mind  during  the  whole  time 

that  he  was  making  his  will,  it  is  natural  to  conceive  that  such 

a  mistake  might  have  been  made  by  mere  inattention ;  but,  as 

actual  ignorance  is  out  of  the  question,  such  a  mistake  would 

not  be  reconcileable  with  the  supposition  that  the  testator  at  all 

thought  of  his  other  nephew  Bobert,  so  as  to  bring  into  his  mind 

the  necessity  *of  marking  which  of  the  two  he  intended.    During       [  *39i  ] 

the  time  that  he  was  making  his  will,  therefore,  he  forgot  (if 

indeed  he  ever  knew),  that  he  had  any  nephew  called  Bobert 

besides  the  plaintiff. 

Another  point  was  raised  in  the  cause,  as  to  the  payment  of 
interest  upon  the  legacy  of  500Z.,  given  over  in  case  the  same 
should  not  be  claimed  by  Billingsley  within  five  years  from  the 
death  of  the  testator ;  and  it  was  contended  by  the  residuary 
legatee  that  no  interest  whatever  was  payable  in  respect  of  that 
legacy.  But  his  Honour  held  that  the  words  "  without  interest 
as  aforesaid,"  were  only  int^ended  so  as  to  give  no  retrospective 
interest  for  the  period  of  the  five  years,  which  were  given  for 
Billingsley  to  make  his  claim  to  the  legacy,  and  that  interest  was 
payable  from  the  expiration  of  those  five  years,  when  the  legacy 
became  due. 
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PAEKHTIEST  v.  LOWTEN. 

(1  Merivale,  391—402.) 

B.  a  purchaser,  under  a  decree,  of  the  first  presentation  to  a  living  of 
which  A.  is  seised  for  life  of  the  advovson,  afterwards  takes  a  convey- 
ance from  A.  of  the  second  presentation  to  the  same  living,  and  sells 
the  first  presentation  to  the  present  incumbent. 

To  a  bill  by  A.  to  set  aside  this  transaction  on  the  ground  that  B.  was 
his  solicitor  and  had  not  given  the  fair  value,  and  praying  a  discovery, 
B.  puts  in  an  answer,  refusing  to  make  the  discovery  required,  as 
tending  to  subject  him  to  forfeiture  on  accoimt  of  simony. 

B.  having  afterwards  died,  the  suit  is  revived  against  his  executor, 
who  is  held  entitled  to  the  same  protection  that  was  claimed  by  B. 

William  Barker  Daniel,  the  plaintiff  in  the  original  suit, 
being  seised  for  life  of  the  advowson  of  South  and  West  Haning- 
field,  in  Essex,  ^mortgaged  the  same  to  Sanderson,  Bloxam, 
&  Co.,  bankers,  for  securing  to  them  the  repayment  of  their 
advances,  and  executed  a  deed-poll,  authorising  them  to  sell  the 
advowson,  in  case  of  non-payment.  The  mortgagees,  afterwards, 
being  unable  to  sell  the  advowson,  filed  a  bill,  and  obtained,  by 
consent,  a  decree  for  the  sale  of  the  next  presentation,  which  was 
twice  put  up  to  sale  accordingly,  and  bought  in  for  the  plaintiff, 
Daniel. 

At  last,  on  the  25th  of  February,  1796,  the  presentation  was 
a  third  time  put  up  to  sale  under  the  decree,  when  Lowten,  who 
had  acted  as  the  plaintiff  Daniel's  solicitor  in  the  conduct  of  the 
cause,  and  was,  as  the  bill  alleged,  generally  employed  by  him  as 
his  attorney  in  all  his  other  transactions,  became  the  purchaser 
for  4,4002.  In  June  following,  Lowten  paid  off  the  mortgage- 
money,  and  had  a  conveyance  made  to  a  trustee  for  himself,  of 
the  said  presentation;  and,  in  the  course  of  the  next  month, 
the  plaintiff  executed  to  Lowten  a  conveyance  of  the  second 
presentation  to  the  same  living. 

The  bill  proceeded  to  state  that,  in  July  1799,  Lowten  sold  the 
first  presentation  for  8,000Z.,  of  which  2,000Z.  was  paid  to  him 
at  the  time  of  sale,  and  the  remaining  6,000Z.  secured  by  bond, 
payable,  one  half,  on  the  induction,  and  the  other  half  within 
six  months  after  the  induction  of  the  purchaser  to  the  said  living; 
that  on  the  25tb  of  December,  1800,  the  then  incumbent  died  ; 
and  that  thereupon  the  purchaser  was  inducted,  and  paid  his 
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purchase-money  according  to  the  tenor  of  the  bond ;  and  then  PABXHUBax 
charging  that  the  purchase  made  by  Lowten  was  as  agent  for,  lowtkn. 
and  on  account  of,  the  plaintiff ;  that  the  conveyance  afterwards 
executed  to  him  of  the  said  presentation,  and  also  that  *of  the  [  *^^3  ] 
second  presentation  to  the  same  living,  were  intended  only  as 
securities  for  money  in  which  the  plaintiff  was  then  indebted  to 
him ;  and  that  the  subsequent  sale  was  at  a  considerable  under- 
value, and  known  to  be  so  by  the  defendant ;  insisted  that  he 
ought  to  be  considered  as  having  purchased  only  for  the  plaintiff's 
benefit ;  or,  if  otherwise,  that  the  purchase  should  be  held  to  be 
void,  having  been  made  contrary  to  his  professional  duty  as  the 
plaintiff's  solicitor;  and  therefore  prayed  a  declaration  accord- 
ingly, and  that  it  might  be  referred  to  the  Master  to  ascertain 
the  value  of  the  presentation  at  the  time  of  the  sale  thereof  to 
the  present  incumbent,  and  the  defendant  be  decreed  to  pay  to 
the  plaintiff  the  amount  thereof,  after  deducting  what  was  due 
to  him  on  account,  together  with  the  4,400Z.,  paid  by  him  as  the 
purchase-money  for  the  said  presentation. 

Lowten,  by  his  answer,  denied  agency,  and  alleged  that  the 
conveyance  made  to  him  of  the  said  presentation  was  an  abso- 
lute conveyance  ;  then,  admitting  that  he  had  sold  the  presenta- 
tion for  6,000i.,  he  insisted,  by  way  of  demurrer,  that,  as  to  so 
much  of  the  bill  as  sought  any  discovery  as  to  any  alleged  sale 
of  the  said  presentation,  or  when  or  to  whom  the  same  was  sold, 
or  any  matter  or  thing  relative  thereto  (except  as  to  the  sum  for 
which  the  same  was  sold  as  aforesaid)  he  was  not  bound  to 
answer ;  forasmuch  as  the  bill  sought  to  charge  him  with  a 
simoniacal  contract,  in  respect  whereof  (if  any  were  made)  he, 
the  defendant,  might  be  subject  to  divers  pains  and  penalties.! 

The  defendant  Lowten  died  after  putting  in  this  *answer,  and  [  *S9i  \ 
a  bill  of  revivor  and  supplement  was  afterwards  filed  by  the 
assignees  of  Daniel  (who  had  taken  the  benefit  of  the  Insolvent 
Act),  against  Lowten's  executor,  charging  him  with  knowledge 
and  information  of  the  circumstances  attending  the  transactions 
in  the  bill  mentioned,  and  requiring  from  him  a  discovery, 
together  with  a  production  of  all  books  and  papers  in  his  posses- 
sion or  power,  in  any  manner  relating  thereto.  ♦  *  * 
t  See  stat.  31  Eliz.  c.  6. 
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Pabkhubst  Sir  Samuel  Romilly^  BeU,  and  Sidebottoniy  in  support  of  a 

LowTEK.     motion  for  production. 

[  397  ]  The  protection  claimed  in  this  instance  is  in  the  nature  of  a 

mere  personal  protection  of  the  defendant  from  the  forfeiture  to 
which  his  discovery  would  render  him  liable,  and  cannot  extend 
to  his  representatives.  *  *  * 

Sir  Arthur  Piggott,  WethereU,  and  Spence,  for  the  defendant, 
the  executor.  *  *  * 

[Sir  Samuel  RomiUy,  in  reply  :] 

[  401  ]       The  Lord  Chancellor  : 

May  16.  The  bill  seeks  to  have  it  declared  by  the  Court  that  Lowten 

was  a  trustee  for  the  plaintiff,  as  to  the  presentation  sold  by  him, 
and  to  have  an  account  accordingly  rendered  of  the  money 
arising  from  that  sale ;  and  it  states  a  transaction,  which,  as  it 
is  there  represented  to  have  taken  place,  clearly  amounts  to  a 
simoniacal  transaction.  When  it  is  considered  how  solemnly  the 
law  has  guarded  against  all  transactions  of  this  species,  we  ought 
not  to  take  for  granted  all  the  facts  charged  in  a  bill  so  framed 
However,  in  his  answer,  Lowten  does  not  deny  the  simony,  but, 
on  the  contrary,  insists  that  he  is  not  bound  to  make  the 
discovery  sought,  upon  the  ground  of  the  forfeiture  attached  to 
a  simoniacal  contract ;  and  there  is  no  doubt  that,  if  the  contract 
were  really  simoniacal,  he  could  not  be  compelled  to  make  the 
discovery.  Then  comes  the  question,  whether  the  transaction 
was  or  was  not  simoniacal ;  and,  if  it  were  such  as  it  is  repre- 
sented to  have  been,  that  question  must  be  answered  in  the 
affirmative ;  and  so,  in  the  absence  of  all  proof  to  the  contrai^, 
it  must  therefore  be  taken  to  have  been  upon  the  defendant's 
answer. 

However,  Lowten  died,  and  a  bill  of  revivor  and  supplement 
was  filed  against  his  representatives ;  to  which  bill  his  executor 
has  put  in  an  answer,  stating  that  he  is  willing  to  produce  all 
books  and  papers,  &c.,  "saving  just  exceptions;"  by  which 
saving  it  is  evident  that  he  means  to  shelter  himself  from  making 
any  discovery  which  may  render  him  liable  to  forfeiture.    But 
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then  it  is  said  that  he,  as  executor,  can  be  liable  to  no  forfeiture   Pabkhubst 

by  making  the  discovery  sought ;  and  the  answer  to  that  is,  that     lowtek. 

he  is  entitled  to  the  next  presentation,  which  was  also  purchased 

by  Lowten,  and  *that  an  avoidance  by  the  present  incumbent      [  *^02  ] 

would  consequently  affect  his  interest  in  that  next  presentation, 

since  it  would  thereby  fall  to  the  Crown  to  present  for  this  turn, 

and  the  Crown  may  substitute  a  younger  and  better  life  in  the 

room  of  that  by  which  the  avoidance  is  made. 

Thus  it  is  shewn  that  the  executor  has  an  interest  in  endeavour- 
ing to  protect  himself  from  the  consequences  of  the  discovery; 
and,  with  regard  to  the  only  question  that  remains,  which  is, 
whether  the  interest  is  of  such  a  nature  as  to  afford  him  that 
ground  of  protection,  I  am,  upon  the  whole,  of  opinion  that  he 
is  entitled  so  to  protect  himself. 

[Note. — A  report  (from  2  Swanston,  194)  of  some  subsequent 
proceedings  in  this  cause  in  which  the  plaiatiff  sought  to  compel 
discovery  from  Lowten's  solicitor  Godfrey  will  be  found  in  a  later 
volume  of  the  Eevised  Eeports. — 0.  A.  S.] 


WHITFIELD    V.   CLEMMENT.f  isie. 

(1  Merivale,  402—405.)  May^l. 

Testatrix  bequeaths  all  her  personal  estate  to  trustees,  iu  trust  to    IlolU  Omrt. 
sell,  and  out  of  the  produce  to  pay  all  debts;  *'  and  in  the  next  place  to  Qbant,  M.B. 
-pB^y  to  A.  300/.  due  on  bond.''    The  testatrix  owed  only  120/.  to  A.  upon        f  402  1 
bond,  but  the  Court  decreed  payment  of  the  whole  300/. 

Daniel  Pbaee,  by  his  will,  bequeathed  all  his  personal  estate 
to  his  son  Stephen,  his  heirs,  executors,  &c.  charged  with  certain 
payments  thereout.  Stephen  died  in  the  lifetime  of  the  testator, 
whereby  the  bequest  became  lapsed ;  and,  on  the  death  of  the 
testator,  his  five  infant  grandchildren,  the  children  of  another 
son,  also  deceased,  became  entitled  to  his  personal  estate,  as  in 
the  case  of  intestacy  ;  notwithstanding  which,  Elizabeth  Peake, 
the  widow  of  Stephen,  took  possession  of  the  same  ^without  [  *403  ] 
administration.  On  the  eldest  grandson's  coming  of  age,  a  suit 
was  instituted,  which  was  afterwards  compromised ;    Elizabeth 

t  Re  AirdC 9  Estate  {1^19)  12  Oh.  D.      145  (18  Ves.  27)  and  the  cases  there 
291,  48  L.  J.  Ch.  631,  41  L.  T.  180;      noted. --0.  A.  S. 
and  see  Da$hwood  y.  Peyton,  11 B.  B. 
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Whitfield  Peake,  the  widow,  agreeing  to  pay  to  the  grandchildren  800Z. 
Clbmment.  apiece,  for  their  shares  of  the  property,  in  consideration  of 
their  releasing  her  from  all  claims  in  respect  thereof ;  and  such 
release  was  accordingly  executed  by  four  of  the  five.  The  fifth 
(the  plaintiff  in  the  present  suit),  at  this  time,  lived  with,  and 
was  maintained  by,  the  said  Elizabeth  Peake,  who,  upon  her 
coming  of  age,  prevailed  upon  her  to  execute  a  similar  release, 
in  consideration  of  180Z.,  alleged  to  have  been  laid  out  and 
expended  by  Elizabeth  Peake,  in  such  maintenance ;  and  of  the 
further  sum  of  1202.  (making  together  8(X)2.),  which  last  sum 
of  120Z.  was  secured  to  her  by  the  bond  of  the  said  Elizabeth 
Peake,  and  made  payable  within  three  months  after  the  death  of 
the  obligor. 

This  transaction  took  place  in  1789 ;  and  in  1808  Elizabeth 
Peake  made  her  will,  by  which  she  gave  and  bequeathed  to  the 
defendants,  Clemment  and  another,  all  her  personal  estate,  in  trust 
to  sell,  and  out  of  the  produce  thereof  to  pay  all  her  debts; 
and,  in  the  next  place,  to  pay  to  the  plaintiff  "  the  sum  of  800Z., 
due  on  a  certain  bond  entered  into  by  me  to  my  said  niece, 
with  the  interest  due  thereon  from  the  time  of  executing  the 
same ; "  and  she  thereby  moreover  bequeathed  to  the  plaintiff  a 
legacy  of  50Z.,  to  be  paid  within  six  months  after  her  death. 

The  bill  prayed  an  account  and  payment  of  the  legacy  or 
sum  of  300i.,  with  interest  from  the  date  of  the  bond  ;  and  also 
of  the  50Z.,  with  interest  from  the  end  of  six  months  after  the 
death  of  the  testatrix. 
[  404  ]  The  defendants,  on  the  other  hand,  admitting  the  plaintiff  to 

be  entitled  to  the  501.  legacy,  contended  that,  as  the  testatrix,  by 
her  will,  stated  the  800Z.  to  be  due  on  the  bond,  whereas  only 
120Z.  was  in  fact  due  thereon,  the  plaintiff  was,  in  justice  and 
equity,  entitled  only  to  the  120Z.,  with  interest  from  the  time  of 
the  execution  thereof.! 

The  Masteb  of  the  Bolls 

Was  of  opinion  that,  as  the  testatrix  had  previously  directed 

her  trustees  to  pay  all  her  debts,  the  direction  to  them  to  pay 

this  sum,  merely  as  a  debt,  would  have  been  nugatory  ;  and  that 

this  was  a  strong  indication  of  the  intention  that  the  plaintiff 

t  The  reporter  did  not  hear  the  arguments  of  counsel  in  this  case. 
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should,  at  all  events,  have  the  sum  given,  as  a  legacy,  whether  it   Whitfield 

should  be  actually  due  on  the  bond  or  not.     That  the  testatrix    clemment. 

was  probably  mistaken  as  to  the  real  amount  of  the  sum  due 

upon  the  bond,  but  that  should  not  operate  to  control  the  extent 

of  the  provision  designed  for  her  niece  ;  and  if  it  were  not  meant 

that  she  should  take  it  absolutely  to  that  extent,  it  was  altogether 

unnecessary  to  have  mentioned  the  debt  at  all ;  whereas,  if  she 

intended  the  8002.  as  a  certain  provision,  then  the  whole  will 

would  have  its  due  operation.    And  that  this  was  agreeable  to 

the  maxim  of  the  civil  law,  fahd  demonstratione  legatum  non 

perimi ;  \  in  *conformity  to  which  it  had  been  held  that,  where  a      [  •^Oo  ] 

testator  has  given  a  certain  sum,  as  a  debt  due  to  the  person  to 

whom  he  gives  it,  the  circumstance  that  he  does  not  owe  to  that 

person  so  much  as  he  has  given,  shall  not  invalidate  the  bequest. 


DEFFLIS  V.   GOLDSCHMIDT. 

(I  Merivale,  417—422.) 

Fob  a  report  of  this  case,  taken  from  19  Yesey,  666,  see  13 
R.  R.  259. 


W00DH0U8E  V.   MEREDITRf  isie. 

(iMeriyale,  450-458.)  -^-^^^^f 

J.  W.,  being  in  possession,  as  mortgagee,  of  certain  leasehold  houses         

at  K.  in  the  county  of  M.,  but  having  no  other  property  in  the  said    ^^^^*  Cxwrt, 
county  of  M.,  and  haying  other  estates  Tested  in  him  as  mortgagee,  GR^^'T,  ^T.U. 
besides  those  at  K.,  makes  his  will,  devising  *'  all  his  freehold,  copyhold,        [  4'>0  ] 
and  leasehold  messuages,  in  the  town  of  K."  Held,  that  the  mortgaged 
premisee  at  K.  passed  under  the  devise. 

James  Woodhousb,  by  his  will,  dated  the  28th  of  March,  1806, 
after  specifically  devising  certain  real  estates  of  which  he  was 
seised,  and  ''all  other  his  freehold,  copyhold,  and  leasehold 

t  Inst.  lib.  2,  tit.  20,  §  30.  [The 
note  in  Merivale  goes  on  to  cite  some 
remarks  from  an  eighteenth-centory 
commentator,  founded  on  D.  30,  75, 

ILB. — ^VOL.  XV. 


§§  1 — 3,  which  are  now  of  no  interest. 
—P.  P.] 

t  In  re  CloweB,   '93,    1   Ch.  214, 
2  E.  115,  68  L.  T.  395. 
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WooDHousB  messuages,  farms,  lands,  and  tenements,  whatsoever,  and  where- 
Meredith,    soever,  in  the  county  of  Hereford,  and  in  the  town  of  Kensing- 
ton," to  his  wife,  Ann  Woodhouse,  (since  deceased),  for  her  life, 
and,  after  her  death,  certain  specific  parts  of  his  said  real 
estates  in  the  county  of  Hereford  to  such  persons,  and  in  such 
manner  as  therein  mentioned,  proceeded  as  follows: — "Also,  I 
give  and  devise  all  and  singular  other  my  freehold,  copyhold, 
and  leasehold  messuages,  farms,   lands,   tenements,   heredita- 
ments,   tithes,    and    premises,   whatsoever,   and    wheresoever, 
situate  in  the  counties  of  Hereford  and  Middlesex,  or  elsewhere, 
not  hereinbefore  by  me  given  and  devised,  unto,  and  equally 
between  my  cousins,  Edward  Woodhouse  and  Ann  Thomas,  for 
[  *45i  ]      their  joint  lives,  and  the  *life  of  the  survivor  ;  "  with  remainder 
to  trustees  and  their  heirs  during  the  joint  lives  of  the  said 
Edward  Woodhouse  and  Ann  Thomas  upon  trust  to  preserve 
contingent  remainders;    but  nevertheless  to  permit  the  said 
Edward  Woodhouse  and  Ann  Thomas  to  receive  the  rents  and 
profits  during  their  joint  lives ;  and  from  and  after  their  several 
deceases,  I  give  and  devise  all  the  said  freehold,  leasehold,  and 
copyhold  messuages,  farms,  lands,  tithes,  and  hereditaments, 
lastly  herein  before  devised,  unto,  and  equally  between  all  the 
children  of  the   said  Edward  Woodhouse,  Ann  Thomas,  and 
Mary  Secretan,  during  their  joint  lives,"  &c.  and,  after  several 
remainders,  concluding  as  follows  : — **  Also,  I  give  and  bequeath 
unto  my  dear  wife,  Ann,  all  the  rest  residue  and  remainder  of 
all  my  real  estate  not  hereinbefore  disposed  of,  and  all  other  my 
estates  and  interests  whatsoever,  vested  in  me  as  mortgagee  or 
trustee,  under,  or  by  virtue  of  any  deed  or  will,  or  otherwise 
howsoever,  and  all  the  rest  residue  and  remainder  of  all  my 
personal  estate,  ready  money,  and  securities  for  money,  book- 
debts,  bills,  bonds,  notes,  and  all  other  my  chattels,  effects,  and 
personal  estates  whatsoever,  and  of  what  nature,  kind,  and 
quality,  soever,  to  hold  to  her  my  said  wife,  her  heirs,  executors, 
administrators,  and  assigns,  subject  and  liable  to  the  payment  of 
all  my  just  debts,  funeral  expenses,  and  legacies  hereby  given, 
and  to  the  probate  of  this  my  will."    And  the  testator  appointed 
his  said  wife,  and  the  before-mentioned  trustees,  executrix,  and 
executors,  of  his  said  will. 
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At  the  time  of  making  this  will,  and  of  his  death,  the  testator  Woodhoubb 
was  seised  and  possessed  of  considerable  freehold  and  leasehold    mebedith. 
estates  in  the  county  of  Hereford,  and  of  personal  property  to  a 
large  amount;    he  was  likewise  mortgagee  in    possession  of 
certaiQ  houses  *and  premises  at  Kensington,  in  the  county  of      [•^62] 
Middlesex,  held  under  a  lease  from  Brazen-nose  College,  in 
Oxford,  by  virtue  of  a  deed  of  assignment  dated  the  22nd  of 
October,  1795.    By  a  subsequent  indenture,  dated  the  8rd  of 
November  following,  the  same  premises  had  been  conveyed  to 
him  in  trust  to  sell,  and  out  of  the  produce  in  the  first  place  to 
pay  himself  the  sums  due  to  him  on  the  mortgage,  and  the 
surplus  to  the  mortgagor ;  and  he  accordingly  sold  a  part  in  his 
life-time,  but  not  nearly  enough  to  pay  the  money  due  on  the 
mortgage. 

On  the  death  of  the  testator,  which  took  place  on  the  16th  of 
January,  1809,  his  widow  entered  into  possession  of  the  entire 
residue  of  the  testator's  property  devised  to  her  by  the  will,  and, 
among  the  rest,  of  the  leasehold  premises  at  Kensington,  remain- 
ing unsold,  which,  with  the  concurrence  of  the  other  executors, 
she  put  up  to  sale  by  public  auction,  but  died  before  any  convey- 
ance could  be  made  to  the  purchasers,  having  first  made  a  will, 
and  appointed  the  defendant  Meredith,  who  was  also  one  of  the 
executors  of  her  husband's  will,  her  sole  executor,  by  whom  the 
sales  were  afterwards  completed. 

The  bill  filed  by  Edward  Woodhouse  and  Ann  Thomas,  and 
by  their  respective  children,  and  the  children  of  Mary  Secretan, 
prayed  a  declaration  that  the  plaintiffs  were  entitled  under  the 
will,  as  tenants  for  life,  and  in  tail  in  remainder  respectively,  to 
aU  the  leasehold  premises  at  Kensington,  belonging  to  the  testa- 
tor at  the  time  of  his  death,  or  in  which  he  was  interested,  and 
to  the  monies  arising  from  the  sale  thereof,  and  an  account 
accordingly. 

It  was  in  evidence  that  the  testator  was  not,  for  a  *long  time,  [  *463  ] 
previous  to  the  date  of  his  will,  nor  from  thence  downwards  to 
the  time  of  his  death,  seised  or  possessed  of  any  estates  or  pro- 
perty whatever,  either  in  Kensington,  or  in  the  whole  county  of 
Middlesex,  except  the  above-mentioned  leaseholds,  with  regard 
to  which  it  appeared  that  the  mortgagor  and  his  representatives 

L  2 
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WooDHousE  had  at  different  times,  both  before  and  after  the  testator's  death, 
Mbbbdith.  S'PpUed  for  an  account.  On  the  other  hand,  it  appeared  that  the 
lease  from  Brazen-nose  College  had  been  renewed,  in  1808,  by 
the  testator,  in  his  own  name,  he  himself  paying  the  fine  and 
fees  on  renewal ;  and  further,  that  the  whole  amount  of  the  pur- 
chase monies  received  from  the  sale  of  the  mortgaged  premises- 
was  insufficient,  by  upwards  of  500Z.,  to  pay  what  was  due  for 
principal  and  interest  upon  the  mortgage.  It  was  admitted  that 
the  testator,  at  the  time  of  making  his  wUl,  had  other  mortgages, 
besides  the  premises  at  Kensington. 

The  single  question  now  was,  whether  these  leasehold  houses, 
at  Kensington  passed,  under  the  devise  of  "  all  the  testator's, 
freehold,  copyhold,  and  leasehold  messuages,  &c.  in  the  county 
of  Hereford,  and  in  the  town  of  Kensington,"  to  his  wife  for  her 
life,  and  afterwards,  to  the  plaintiffs,  Edward  Woodhouse  and 
Ann  Thomas,  for  their  joint  lives ;  or  whether  it  formed  a  part 
of  the  residue  given  absolutely  to  the  wife,  under  the  description 
of  ''  all  other  his  estates  and  interests  whatsoever  vested  in  him 
as  mortgagee  or  trustee,  under  or  by  virtue  of  any  deed  or  will, 
or  otherwise  howsoever,  and  all  the  rest  residue  and  remainder 
of  all  his  personal  estate,  ready  money,  and  securities  for  money, 
&c."  and  '*  all  other  his  personal  estate  whatsoever." 

Sir  Samuel  Eomilly,  Bell  and  Phillimore,  for  the  plaintiffs. 

«     »     « 

[  434  ]  Hart,   Martin    and    DowdesweU,    for    the    defendant,   the 

executor  of  the  widow.    *     *    ♦ 


r  455  ■] 


Sir  Samuel  Romilly,  in  reply. 


July  2%      The  Master  of  the  Eolls: 

r  4-6  1  The  only  question  in  this  case  is,  under  which  of  the  clauses 

in  the  will  the  leasehold  premises  at  Kensington,  which  the 
testator  had  in  mortgage,  are  to  be  considered  as  comprehended  i 
whether  under  those  in  which  he  speaks  of  his  ''leasehold  mes- 
suages," or  under  the  residuary  clause  by  which  he  disposes  of 
"  all  other  his  estates  vested  in  him  as  mortgagee."  In  strict- 
ness, this  was  a  mortgage,  and  not  the  leasehold  property  of  the 
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testator ;  but  the  point  now  in  dispute  is,  whether  he  did  not  Woodhouse 
intend,  that  whatever  interest  he  might  have  in  these  premises    mebkdith. 
should  pass  by  the  former  clauses,  although  under  an  improper 
denomination, 

It  is  admitted  that  the  testator  had  no  leasehold  property,  F  457  ] 
either  at  Kensington,  or  anywhere  else  in  the  county  of  Middle- 
sex, unless  these  mortgaged  premises  are  to  be  so  considered ; 
and  it  is  obvious,  from  the  nature  of  the  limitations  and  provi- 
sions in  the  will,  that,  if  they  at  all  pass,  it  is  the  absolute  inter- 
est in  them,  and  not  the  mere  legal  estate,  that  is  to  be  con- 
sidered as  being  disposed  of.  Now  it  seems  very  clear  that  the 
testator  conceived  there  was  some  property  in  the  town  of 
Kensington  which  he  might  dispose  of  as  his  own ;  since  it  is, 
otherwise,  impossible  to  account  for  his  specifying  that  par- 
ticular place.  The  residuary  clause  is  by  no  means  clearly 
expressed.  If  by  ''  other  estates  and  interests  vested  in  him  as 
mortgagee,"  he  means,  other  estates  than  those  before  given, 
that  would  imply  that  he  had  antecedently  disposed  of  some 
mortgage  property ;  but  it  does  not  appear  what  that  could  have 
been,  unless  the  preceding  clauses  be  taken  to  comprehend  the 
premises  at  Kensington.  But,  supposing  this  residuary  clause 
were  to  be  construed  as  including  all  the  testator's  mort- 
gage estates  and  interests,  still  the  question  would  remain, 
whether  he  intended  to  designate  the  Kensington  property  as 
part  of  his  mortgage  interest,  or  whether  he  intended  to  include 
it  in  the  preceding  clauses  as  part  of  that  property  which  he 
conceived  to  be  his  own.  It  is  admitted  that  the  testator  had, 
in  fact,  other  mortgages  besides  these  premises  at  Kensington  ; 
so  that  the  residuary  clause  will  not  remain  inoperative,  even 
supposing  these  mortgaged  premises  should  not  be  compre- 
hended in  it. 

In  this  respect,  the  case  is  distinguished  from  that  of  Davis  v. 
Gti6«,t  in  which  it  was  impossible  to  give  *effect  to  both  clauses.  [  *468  j 
That  case,  as  far  as  relates  to  the  present  point,  was,  that  the 
testatrix  gave  all  her  real  estates  in  three  or  four  different 
counties ;  and  in  one  of  the  counties  specified,  she  had  no  pro- 
perty besides  a  mortgage  interest.    By  another  clause,  she  gave 

tap.  Wms.  26. 
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WooDHousE  all  her  mortgages ;  but  she  had  no  mortgage  but  that  already 
MsBBDiTH.  mentioned,  which  was,  moreover,  not  a  mortgage  in  fee,  but  & 
mortgage  for  a  term  of  years.  It  was  held  to  pass  under  the 
devise  of  her  mortgages.  But  there  a  chattel  interest,  even  if  it 
had  been  absolutely  her  own,  would  not  have  been  properly 
described  as  real  estate,  and  there  was  an  express  disposition 
properly  descriptive  of  this  interest,  which  there  would  have 
been  nothing  to  satisfy  if  the  mortgage  had  been  held  to  pass  as 
real  estates  by  the  other  clause.  Here,  on  the  contrary,  the 
description  of  ''leasehold  messuages,  &c."  is  applicable  to  the 
mortgaged  premises;  and  the  residuary  clause  has  other  sub- 
jects on  which  it  may  operate,  while,  if  this  property  is  held  to 
be  included  in  it,  there  is  nothing  to  answer  some  of  the  words 
of  local  description  used  in  the  former  clauses.  The  case  of 
Martin  v.  Mowlin,\  is  also  clearly  distinguishable  from  the 
present.  There  was  nothing  in  the  description  in  that  case 
which  required  the  mortgaged  premises  to  be  included ;  for  the 
testator  had  ''lands,  tenements,  and  hereditaments,"  in  the 
manor  of  Wyke  Begis,  independently  of  the  mortgage  estate  in 
controversy. 

Upon  the  whole,  I  am  of  opinion  that  it  was  not  by  the  resi- 
duary clause,  but  by  the  preceding  clauses,  that  this  testator 
meant  to  dispose  of  whatever  interest  he  had  in  the  Kensington 
property,  and,  consequently,  that  the 

Plaintiff's  are  entitled  to  a  decree. 
t  2  Buir.  978. 
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DEVATNES 
BAKING 
Sleech's  Case,  p.  155. 
Clayton's  Case,  p.  161. 
Bariko's  Case,  p.  169. 
HouLTON*s  Case,  p.  169. 


V.   NOBLE.t 
V.  NOBLE. 

JOHNBS'S   Ca8E|  p.  170. 

Brice's  Case,  p.  171. 
Palmer's  Case,  p.  171. 
Warde's  Case,  p.  172. 
(1  Meriyale,  529—625.) 

On  the  death  of  a  partner  in  a  banking-house,  the  surviving  partners 
carry  on  the  business  without  changing  the  firm,  and  afterwards  become 
bankrupt.  The  equities  of  the  several  classes  of  creditors  of  the  part- 
nership ageunst  the  estate  of  the  deceased  partner,  with  reference  to  the 
alleged  solvency  of  the  house  at  his  death,  to  the  effect  of  subsequent 
dealings  and  transactions  with  the  survivors,  and  of  notice  expressed  or 
implied,  and  to  the  custom  of  bankers,  declared,  upon  exceptions  to  the 
report  of  the  Master,  distinguishing  the  classes  of  creditors  according  to 
the  different  nature  of  the  circumstances. 

Bt  the  decree  made  on  the  hearing  of  these  causes,  (March  2, 
1812,)  it  was  referred  to  the  Master,  in  the  second  cause,  to  take 
an  account  of  what  was  due,  at  the  death  of  William  Devaynes, 
deceased,  from  the  partnership  of  the  said  William  Devaynes, 
John  Dawes,  William  Noble,  R.  H.  Croft,  and  Richard  Barwick, 
to  the  plaintiffs,  and  all  such  other  persons  as  were  creditors  of 
the  partnership  at  the  time  of  the  death  of  Devaynes,  and  also 
of  what  was  due,  at  the  time  of  making  the  decree,  from  the 
partnership  to  such  creditors;  and  to  inquire  whether  such 
creditors,  or  any,  and  which  of  them,  continued  to  deal  with  the 
surviving  partners  after  the  death  of  Devaynes,  and  what  sums 
of  money  were  paid  by  the  surviving  partners  to  such  creditors, 
respectively;  from  the  death  of  Devaynes  to  the  bankruptcy, 
and  what  had  since  been  received  by  them  respectively ;  and 
also  whether  such  creditors,  or  any  and  which  of  them,  had, 
by  such  subsequent  dealings,  released  the  estate  of  Devaynes 
from  the  payment  of  their  respective  debts,  or  what  (if  anything) 
remained  due  in  respect  thereof.  And  it  was  ^ordered  that,  in 
making  such  inquiries,  the  Master  should  state  to  the  Court  any 
special  circumstances. 


t  Be  HaUdfi  EstaU  (1880)  13 
Gh.  D.  696, 49  L.  J.  Ch.  415,  42  L.  T, 
421;  Hancock  v.  Smith  (1889)  41 
Gh.  D.  456,  58  L.  J.  Ch.  725,  61 


1816. 
Jtdy  15-30. 

RolU  Court, 
Gbakt,  M.R. 

[530] 


L.  T.  341 ;  Re  MUler  (1893)  62  L.  J. 
Q.  B.  324,  328 ;  cp.  the  Partnership 
Act,  1890,  ss.  12,  17,  37. 
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Under  this  decree,  the  Master  made  his  separate  report,  dated 
the  15th  of  March,  1815,  whereby  he  found  that,  in  respect  of 
the  amount  of  many  of  the  debts  claimed  to  have  been  due  from 
the  partnership  at  the  death  of  Devaynes;  and  in  respect  of 
that  part  of  the  decree  by  which  he  was  directed  to  inquire 
whether  the  creditors,  or  any  and  which  of  them,  had  by  their 
subsequent  dealings  released  the  estate  of  Devaynes  ;  and  also, 
in  respect  of  the  special  circumstances  material  to  that  inquiry, 
there  were  several  general  questions  of  equitable  principle,  upon 
the  decision  of  which  the  liability  of  the  separate  estate  of 
Devaynes  to  a  great  part  of  the  debts  would  depend ;  and  that, 
in  respect  of  the  said  general  questions,  the  said  claims  were 
capable  of  being  reduced  to  a  few  different  classes,  so  that  the 
decision  of  one  case  in  each  class  would  virtually  dispose  of  all 
the  rest ;  but,  as  he  conceived  some  of  the  questions  to  be  of 
considerable  difficulty,  and  that  if  he  should  form  an  erroneous 
opinion  thereon  for  the  purpose  of  a  general  report  upon  the 
matters  in  reference,  it  might  subject  many  of  the  claimants  to 
further  investigation,  productive  of  useless  expense  and  delay ; 
he  had  thought  it  right,  in  the  first  instance,  to  select  a  leading 
claim  of  each  class,  and  submit  them  to  the  consideration  of  the 
Court  in  a  separate  report ;  and  he  had  therefore  selected,  from 
the  claims  so  brought  in,  the  several  claims  of  E.  B.  Sleech, 
spinster.  Sir  John  Palmer,  Bart.,  Nathaniel  Clayton,  Esq.,  Ann 
Johnes,  spinster,  the  plaintiff,  Sir  Thomas  Baring  (as  Executor 
of  John  Wigglesworth,  deceased),  John  Warde,  Esq.,  Jane  Brice, 
widow,  and  Eobert  Houlton,  Esq. ;  and,  in  respect  of  such 
selected  claims,  the  Master  reported  the  ^following  facts,  as 
stated  and  proved,  or  admitted,  before  him. 

The  said  William  Devaynes,  deceased,  for  many  years  prior 
to,  and  until,  the  time  of  his  death,  carried  on  business  as  a 
banker,  in  partnership  with  Dawes,  Noble,  Croft,  and  Barwick, 
under  the  firm  of  Devaynes,  Dawes,  Noble,  &  Co. ;  and  died  on 
the  29th  of  Nov.  1809,  seized  and  possessed  of  a  considerable 
real  and  personal  estate,  leaving  William  Devaynes,  (plaintiff  in 
the  first  cause,  and  defendant  in  the  second,)  his  son  and  heir  at 
law ;  having  first  made  his  will,  and  thereby  devised  and  be- 
queathed his  said  real  and  personal  estate  to  the  defendants  Noble» 
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Gockerell,  and  Booth,  (whom  he  also  appointed  executors),  upon 
trust,  after  payment  of  certain  annuities,  and  of  his  debts  and 
legacies,  for  his  son,  the  said  Wm.  Devaynes,  at  twenty-seven, 
and  for  his  issue  in  the  manner  therein  mentioned;  and  the 
testator   thereby  directed  that,  in    case  it  should  be  agreed 
after   his    death    to   admit    his    said  son    an    equal    partner 
in    the   banking-house,  his  trustees  should    advance  10,0(X){. 
out  of  the  said  estates,  as  his  capital,  to  remain  in  the  house 
for    five    years,  whether  his    said  son    should    be    living  or 
dead,  at  interest  after  the  rate  of  3Z.  per  cent. ;    and,  after 
the  expiration  of  the  five  years,  in  case  his  son  should  be  then 
living,  at  the  same  rate  of  interest  as  the  other  partners  should 
receive  for  their  respective  capitals;  and  he  thereby  declared 
that  the  said  10,000{.,   and   the  interest  thereof,   should  be 
deemed  part  of  the  trust-monies  arising  from  the  sale  of  his 
estates,  and  be  subject  to  the  trusts  thereof,  and  be  called  in  and 
applied  upon  the  said  trusts  at  the  end  of  the  five  years,  in  case 
his  son  should  then  be  dead  without  having  attained  a  vested 
interest  therein.    From  and  after  the  death  of  Devaynes,  the 
said  Dawes,  Noble,  *Croft  and  Barwick  continued  to  carry  on 
the  banking  business  under  the  same  firm  of  Devaynes,  Dawes, 
Noble  &  Co.,  on  their  own  proper  account,  the  representatives  of 
Devaynes  having  no  continuing  share  or  interest  in  the  business, 
or  in  the  profits  thereof ;  but  being  entitled  by  the  partnership 
agreement  only  to  the  share  of  the  profits  to  that  period,  and  to 
his  share  of  the  then  subsisting  joint  capital  and  effects,  after 
payment  of  all  the  partnership  debts  and  charges  then  charged 
and  chargeable  thereon.    Devaynes,  the  son,  did  not  become  a 
paortner ;  but  shortly  after  the  testator's  death,  (he  being  then 
above  twenty-one,  but  not  twenty-seven,  years  of  age,)  made 
known  to  the  trustees  and  executors,  and  to  the  surviving  part- 
ners, his  determination  not  to  avail  himself  of  the  conditional 
directions  in  the  will,  but  to  decline  the  same,  in  consequence 
whereof  the  trustees  did  not  place  the  10,000Z.,  nor  any  other 
sum,  in  the  house,  for  him,  or  on  his  behalf.    Neither  Devaynes 
the  son,  nor  the  trustees,  in  any  manner  consented  to  the  name 
of  Devaynes  being  continued  in  the  firm,  except  in  so  far  as 
Noble  (who  was  one  of  the  trustees,  and  also  one  of  the  sur- 
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viving  partners)  did,  in  his  capacity  of  partner,  concur  therein 
with  the  other  surviving  partners ;  but,  on  the  contrary,  shortly 
after  the  death  of  the  testator,  and  at  the  request  of  Devaynes 
the  son,  the  trustees  gave  notice  in  writing  to  the  surviving 
♦partners,  "  that  the  use  of  the  name  of  Devaynes  in  the  firm 
was  without  their  consent,  and  that  they  considered  the  tes- 
tator's estate  as  wholly  unconnected  with  the  house."    ♦     *     * 

The  Master  further  reported,  that  the  several  selected  claim- 
ants were  all  persons  who,  before  and  at  *the  death  of  Devaynes, 
dealt  with  the  said  house  of  Devaynes,  Dawes,  Noble,  &  Co.,  aa 
their  bankers ;  and  had  respectively,  at  the  time  of  Devaynes's 
death,  such  claims  against  the  house  in  respect  of  cash  balances, 
due  to  them,  and  of  stocks  and  securities  lodged  with,  and 
under  the  control  and  management  of,  the  house,  as  after  men- 
tioned; and  all  the  said  claimants  (with  the  exception  of 
Houlton)  admitted  that  they  became  informed  of  Devaynes'a 
death  by  the  public  papers,  wherein  the  same  was  mentioned 
immediately,  or  very  shortly,  after  the  event.  But  it  waa 
alleged  by  some  of  them  that,  finding  no  alteration  in  the  firm, 
they  supposed  the  estate,  or  the  family,  of  Devaynes,  to  be  still 
interested  therein,  and  responsible  for  the  debts  and  transactions 
thereof;  and,  without  making  any  inquiries  to  ascertain  the 
truth  or  falsehood  of  that  opinion,  they  continued  to  deal  with 
and  employ  the  house  as  their  bankers  from  the  time  of  De- 
vaynes's  death  to  the  time  of  the  bankruptcy  of  the  surviving 
partners. 

The  report  proceeded  to  describe  the  ordinary  course  of  the 
banking  business  in  London,  in  which  the  only  general  mode  of 
stating  and  adjusting  accounts  between  bankers  and  their  cus- 
tomers residing  in  or  near  the  metropolis,  [was  by  the  transmis- 
sion of  pass-books  in  the  way  still  in  use.  The  report  also  stated 
that] 

On  the  80th  of  July,  1810,  the  surviving  partners  became 
bankrupt,  and  the  defendants,  Wilson,  Morris,  and  Dorien,  were 
appointed  assignees. 

The  report  further  stated  that  *  *  *  the  house  continued 
in  good  credit  from  the  time  of  Devaynes's  death  till  the  30th  of 
July,  1810,  when  it  stopped  payment,  and  that  the  several 
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selected  claimants,  having  no  doubt  of  the  responsibility  of  the 
house,  continued  to  deal,  and  keep  cash  securities,  with  the  said 
house,  until  the  last  mentioned  period,  without  in  fact  drawing 
for,  or  demanding  payment  of,  the  balances  respectively  due  to 
them,  or  applying  to  have  their  respective  securities  and  stocks 
delivered  up,  or  transferred  to  them. 

[The  Master  then  went  on,  by  his  report,  to  state  the  evidence 
adduced  in  support  of  the  several  selected  claims ;  but  for  the 
present  purpose,  it  appears  to  be  more  convenient  to  state  the 
nature  and  general  circumstances  of  each  several  claim,  in  the 
order  in  which  it  came  on  to  be  heard.]     *    ♦     * 
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SlEECH's     CASE.t 

Creditors,  at  the  death  of  D.,  who  continued  to  deal  with  the  surviving 
partners,  and  were  paid  by  them  in  part. 

Held  no  discharge  of  the  deceased  partner's  estate. 

First,  the  case  of  Miss  Sleech,  representing  that  class  of 
claimants,  who  were  creditors  of  the  house  at  the  death  of 
Devaynes,  and  afterwards  continued  to  deal  with  the  surviving 
partners,  the  operation  upon  whose  debts  by  the  subsequent 
dealings  was  merely  a  payment,  or  payments,  to  or  to  the  use 
of  the  creditors,  by  the  surviving  partners. 

As  to  these,  the  Master  reported  his  opinion  to  be,  ^that  such 
creditors  had  a  right  to  resort  to  the  estate  of  Devaynes,  for  the 
balance  due  to  them,  after  deducting  such  payments  made  by 
the  surviving  partners. 

The  representatives  of  Devaynes  excepted  to  this  report,  on 
the  general  ground,  that,  by  the  subsequent  dealings,  the 
creditors  had  released  his  estate,  and  assumed  the  surviving 
partners  as  their  debtors.    *     *    * 

The  only  special  circumstances  in  Miss  Sleech's  case  were  the 
following.  At  the  death  of  Devaynes,  she  had  a  balance  of  366Z. 
on  her  account  with  the  partnership.  On  the  Slst  of  January, 
1810  (two  months  after  his  decease),  she  drew  a  draft  or  cheque 
on  the  house,  in  the  name  of  the  old  firm,  for  502.  which  was  paid 

t  Cited  by  Lindley,  L.  J.,  Rouse  v.  Bradford  Banking  Co.  (1894)  7  E.  Apr. 
33,39. 
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to  the  bearer.  No  other  receipts  or  payments  took  place  till  the 
bankruptcy,  under  which  she  proved  for  9161.  (the  balance 
remaining),  received  dividends  upon  that  debt,  which  reduced 
it  to  216Z.,  and,  afterwards,  signed  the  certificate  of  the 
bankrupts. 

Hart,  Wetherelly  and  Sidebottom,  Martin,  and  Hazlewood^ 
and  Abercromby,  for  different  representatives  of  Devaynes,  in 
support  of  the  exception. 

Bell  and  Palmer,  for  Miss  Sleech,  and  Fonblanque  and 
Clayton,  for  the  assignees  of  the  surviving  partner,  sustained 
the  Master's  report. 

[The  cases  referred  to  by  counsel  are  mentioned  in  the  judg- 
ment.] 


July 22.      The  Master  op  the  Rolls: 

[  ^63  ]  It  can  hardly  be  necessary  in  this  case  to  enter  into  a  detailed 

consideration  of  the  ground  and  origin  of  the  equity  on  which 
the  claim  of  the  creditor  is  founded. — The  decree  assumes  its 
existence,  and  has  directed  certain  inquiries,  the  object  of  which 
was  to  ascertain  whether  that  equity  be  affected  by  any  thing 

[  •564  ]  that  has  *pa8sed  subsequently  to  Mr.  Devaynes's  death.  It  may 
be  proper,  however,  to  observe,  that  the  common  law,  though  it 
professes  to  adopt  the  Lex  Mercatoria,  has  not  adopted  it 
throughout  in  what  relates  to  partnership  in  trade.  It  holds, 
indeed,  that  although  partners  are  in  the  nature  of  joint  tenants, 
there  shall  be  no  survivorship  between  them  in  point  of  interest, 
yet,  with  regard  to  partnership  contracts,  it  applies  its  own 
peculiar  rule ;  and,  because  they  are  in  form  joint,  holds  them 
to  produce  only  a  joint  obligation,  which  consequently  attaches 
exclusively  upon  the  survivors :  whereas,  I  apprehend,  by  the 
general  mercantile  law,  a  partnership  contract  is  several  as  well 
as  joint.  That  may  probably  be  the  reason  why  courts  of  equity- 
have  considered  joint  contracts  of  this  sort  (that  is,  joint  in  form), 
as  standing  on  a  different  footing  from  others. — The  cases  of  relief 
on  joint  bonds  may  be  accounted  for  on  the  ground  of  mistake 
in  the  manner  of  framing  the  instrument ;  and  it  may  be  said 
that  equity  gives  to  them  no  other  effect  than  it  was  the  intention 
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of  the  parties  themselves  to  have  given  to  them.  But  how  is  it 
possible  to  explain  the  cases  upon  partnership  notes,  so  as  to 
distinguish  them  from  ordinary  partnership  debts  ? 

In  the  case  of  Lane  v.  Williams,^  the  ground  of  the  decree 
was,  not  that  the  partnership  had  given  a  note,  but  that  the  note 
was  given  for  a  partnership  debt.  It  was,  not  that  the  note  was, 
either  in  its  form,  or  in  the  intention  of  the  parties,  to  be  con- 
sidered as  the  separate  note  of  each ;  and,  least  of  all,  as  the 
separate  note  of  WilUams,  who  knew  nothing  of  the  occasion  of 
giving  it,  but  the  declaration  in  the  decree  *(as  taken  by  Mr. 
Raithby  from  the  register's  book),  was  "  that  Richard  Newberry, 
and  the  defendant  Williams's  intestate,  being  partners  at  the  time 
of  borrowing  the  money  and  giving  the  note  in  question,  and  the 
said  money  being  lent  on  the  credit  of  such  partnership,  that 
either  of  the  said  partners  was  liable  to  pay  the  same."  Then 
it  adds,  ''  and  the  rather,  for  that  the  defendant  Williams  took 
such  bond  from  Newberry,  as  aforesaid."  That  circumstance  is 
stated  as  corroborating  the  equity  in  the  particular  case,  but  not 
as  the  ground  of  it,  because  it  is  explicitly  declared  that  qud 
partners,  they  were,  each  of  them,^  liable  for  the  partnership 
debt. 

In  Bishop  v.  Church,l  though  Lord  Hardwicke  doubted  a 
Uttle,  at  first,  whether  it  suflSciently  appeared  that  the  bond  was 
intended  to  be  separate  as  well  as  joint ;  yet,  when  it  was  ascer- 
tained that  the  money  had  been  borrowed  in  the  course  of  the 
partnership  dealing,  he  thought  the  equity  was  perfectly  clear. 
So  in  Jacomh  v.  Harwood,^  it  is  evident  that  Sir  John  Strange 
was  of  opinion  that  the  estates  of  both  partners  were  liable  to 
the  payment  of  the  note,  though  it  was  not  necessary  to  resort 
to  that  equity  in  the  particular  case,  inasmuch  as  the  surviving 
))artner,  being  the  executor  of  the  deceased  partner,  had  executed 
a  mortgage  to  secure  the  debt,  which  it  was  held  to  be  within 
his  competency  to  do. 

In  Daniel  v.  Cross, \\  no  doubt  whatever  appears  to  have  been 
suggested  with  regard  to  this  equity.     The  only  question  was. 
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whether  it  had  been  waived  by  the  subsequent  dealings  with  the 
new  house. 

It  is  true,  in  Ex  parte  Kendal,\  the  Lord  Ghancellob  expresses 
some  surprise  at  the  introduction  of  this  equity ;  but  I  do  not 
understand  him  to  have  intimated  a  doubt  of  its  existence. 
Indeed  his  Lordship  acted  on  it  in  Gray  v.  Chi8weU;l  for,  if  the 
remedy  had  been  extinct  in  equity,  as  it  was  at  law,  the  joint 
creditors  would  have  had  no  more  right  to  come  on  the  surplus 
of  the  effects  than  to  share  them  with  the  separate  creditors ; 
yet,  on  the  surplus  they  were  admitted,  and  without  regard  to 
the  manner  in  which  their  debts  were  constituted.  In  that  case 
of  Ex  parte  Kendal,  the  Lord  Chancellor  took  it  to  be  clear, 
that  the  only  question  which  Mr.  Devaynes's  representatives 
could  make,  was,  whether  these  creditors  had  so  dealt  with  the 
surviving  partners  as  to  make  it  inequitable  in  them  to  resort 
to  his  assets  ?  Then,  what  is  that  sort  of  dealing  by  which  this 
effect  is  to  be  produced?  I  apprehend  it  must  be  something 
very  different  from  what  has  taken  place  in  Miss  Sleech's 
instance. 

It  is  contended  by  the  representatives  of  Mr.  Devaynes,  that 
Miss  Sleech  has  lost  her  remedy  against  his  estate,  merely  by 
not  having  prosecuted  her  demand  in  the  intervq.l  between  his 
death  and  the  bankruptcy  of  the  surviving  partners ;  which  is  a 
period  of  about  eight  months.  All  that  has  passed  in  her  case 
is,  that  she  has  received  a  payment  of  a  part  of  her  debt,  and 
that  she  has  taken  no  step  for  the  recovery  of  the  remainder  of 
it.  Now,  if  the  equity  stands  upon  any  principle,  upon  what 
assignable  principle  can  it  be  barred  by  this  short  arbitrary 
limitation  ?  Upon  what  authority  can  a  creditor  be  told,  that 
the  estate  of  Mr.  Devaynes  was,  at  the  moment  after  his  death, 
liable  to  *his  defnand ;  but  that  he  has  no  longer  any  claim, 
upon  that  estate,  even  although  in  the  meantime  there  should 
have  been  no  dealing  whatever  between  him  and  the  surviving 
partners?  In  the  case  of  Lane  v.  Williams y^  there  was  certainly 
a  much  greater  laches^  if  laches  it  is  to  be  called ;  and  the  hard- 
ship that  is  insisted  upon  in  this  case,  was  strongly  complained 

t  11  E.  B.  122  (17  Ves.  614).  t  7  E.  E.  151  (9  Ves.  118). 

§  2  Vern.  277,  292. 
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of  there; — of  letting  in  the  demand  of  a  creditor  upon  the 
separate  estate  of  the  deceased  partner  after  such  a  length  of 
time :  for  the  defendant,  besides  insisting  that  it  did  not  appear 
that  Williams  was  privy  or  consenting  to  the  borrowing  of  this 
money,  or  that  it  was  brought  into  stock,  or  used  in  the  trade, 
further  insisted  that,  had  the  plaintiff  demanded  it  in  the  life-time 
of  Newberry,  who  was  the  surviving  partner,  or  before  his  estate 
was  wasted,  and  his  assets  exhausted,  she,  the  defendant,  might 
have  had  recourse  to  the  bond  of  co-partnership,  to  repair  the 
loss  sustained  by  Newberry's  taking  up  the  money  and  giving 
such  note  without  the  consent  or  privity  of  her  husband :  but 
she  (his  representative),  had  lost  her  remedy  by  the  plaintiff's 
ladies  in  not  demanding  the  debt  sooner,  and  therefore  the 
plaintiff  ought  not  to  have  the  assistance  of  a  court  of  equity  to 
charge  her.  This,  however,  was  urged  in  vain.  The  Court  said, 
very  nearly  in  the  terms  I  have  already  stated  from  the  decree, 
that,  ''  the  money  being  paid  at  the  shop,  the  note  of  one  partner 
binds  both ;  and,  though  at  law  the  note  stands  good  only  against 
the  executor  of  the  surviving  partner  (who  was  Newberry),  who 
received  the  money,  and  signed  the  note,  yet  it  was  proper  in 
equity  to  follow  the  estate  of  Williams  for  satisfaction." 

In  the  case  of  Daniel  v.  Cro««,t  the  partnership  *had  been 
dissolved  in  the  month  of  March,  1791.  The  testator  died  in 
June,  1791.  Advertisements  had  been  published  for  all  the 
creditors  to  come  in  and  claim  their  debts  upon  his  estate.  The 
bankruptcy  of  the  new  house  did  not  happen  till  the  month  of 
March,  1793  ;  and  yet  it  was  hardly  contended  that  the  lapse  of 
time,  from  June,  1791,  to  March,  1793,  was  sufficient  to  exclude 
the  claim  upon  the  estate  of  the  pre-deceased  partner.  The 
argument  turned  entirely  upon  the  effect  of  the  subsequent  deal- 
ings. I  take  it,  that  it  must  therefore,  upon  the  authority  of 
these  cases,  and  upon  general  principles,  be  held,  that,  in  the 
case  of  an  ordinary  partnership,  it  is  impossible  to  say  that  Miss 
Sleech  had  been  guilty  of  such  laches  as  to  preclude  her  from 
such  remedy  as  she  originally  had  against  Mr.  Devaynes's 
estate. 

[His  Lordship  then,  after  holding  that  there  w£ts  no  difference 
t  3  R  E.  94  (3  Ves.  277). 
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in  principle  between  bankers  and  other  partnerships,  continued 
as  follows.] 

Then  comes  the  question,  whether,  if  Miss  Sleech  has  not  by 
her  non-feasance  lost  her  remedy  against  this  estate,  she  has  lost 
it  by  any  thing  she  has  actually  done. — The  first  consideration  is, 
whether  the  circumstance  of  her  having  called  for,  and  received, 
a  part  of  her  balance,  makes  any  difference. — ^Whether  it  is 
called  for  before  or  after  she  knew  of  Mr.  Devaynes's  death  is 
not,  in  my  view  of  the  case,  at  all  material  to  the  question. 
Ex  hypotheses  the  surviving  partners  are  liable  to  the  payment 
of  this  debt,  and  ought  in  the  first  instance  to  be  called  upon  for 
the  payment  of  it.  How  is  it  then,  that  a  creditor,  by  acting 
upon  that  acknowledged  liability,  to  the  extent  that  his  con- 
venience and  occasions  may  happen  to  require,  is  quoad  the 
residue  of  his  debt,  to  be  placed  in  a  worse  situation  than  he 
would  have  been  quoad  the  whole,  if  he  had  demanded  no  part 
of  it?  Miss  Sleech,  by  drawing  a  draft  upon  the  surviving 
partners,  recognizes  them  as  her  debtors.  Such,  undoubtedly, 
they  were ;  but  how  does  that  afiBrmative  act  prove  negatively 
that  thenceforth  no  other  persons  were  to  be  her  debtors  ? 

Another  act,  which  is  imputed  to  Miss  Sleech  as  one  which 
releases  the  testator's  estate,  is,  that  she  has  signed  the  bankrupt's 
certificate.  Now,  I  apprehend  ^that  that  can  amount  to  no 
release  of  the  demand  upon  Mr.  Devaynes's  estate.  Supposing 
the  10th  of  Annef  had  never  passed,  I  do  not  conceive  that  the 
signing  of  a  bankrupt's  certificate  could  have  operated  as  an 
ordinary  release  with  regard  to  any  third  person ;  for  it  is  the 
Act  of  Parliament  that  gives  that  release,  in  consequence  of  the 
certified  conformity  of  the  bankrupt  to  the  requisitions  of  the 
bankrupt  laws.  A  man,  by  signing  a  certificate,  does  not  release 
his  own  debt,  unless  the  requisite  number  of  creditors  afterwards 
sign ;  and,  if  they  do  sign,  the  debts  of  those  who  do  not  sign 
are  as  much  released  as  the  debts  of  those  who  do  sign.  If  it 
were  necessary  to  resort  to  the  Act,  it  appears  to  comprehend 
this  case,  as  it  extends  to  every  case  of  joint-contract,  or  joint- 
obligation  of  any  sort.  Therefore,  it  appears  to  me,  that  Miss 
Sleech  has  not,  in  any  way,  released  the  demand  which  it  is 
t  Stat.  10  Ann.  o.  15,  8.  3.    [Rep.  6  Geo.  iv.  c.  16,  s.  1.] 
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assamed  by  the  decree,  and  clearly  established  by  the  authorities,  Devatnes 

that  she  had  at  the  time  of  the  death  of  Mr.  Devaynes.    I  am  kobls,  &c. 

consequently  of  opinion,  that  the  report  of  the  Master  is  right,  slebch's 

and  that  the  exception  must  be  overruled.  °^^"- 


Clayton's    case. 


Application  of  indefinite  payments,  by  the  rules  of  the  ciyil  law, 
giving  the  first  option  to  the  debtor,  the  second  to  the  creditor,  to  be 
expressed  at  the  time  of  payment;  but,  if  no  express  declaration  by 
either,  presuming  an  intention  in  favour  of  the  debtor;  or,  if  the  debts 
are  equal  in  their  nature,  then  applying  the  payment  according  to 
priority. 

Consideration  of  cases  which  seem  to  recognize  the  strict  rule  of  the 
civil  law,  limiting  the  creditor's  option  to  the  time  of  payment. 

In  cases,  as  of  a  banking  account,  where  there  has  been  a  continua- 
tion of  dealings,  the  appropriation  (in  the  absence  of  express  declaration) 
can  only  be  made  on  the  ground  of  presumption  arising  from  the 
priority  of  receipts  and  payments.  If  any  other  appropriation  is  to  be 
made,  it  is  incumbent  on  the  creditor  to  declare  his  intention  at  the 
time  of  payment. 

The  next  class  of  creditors  was  represented  by  Mr.  Clayton,  [  <>72  ] 
and  consisted  of  those  who,  after  the  death  of  Devaynes,  con- 
tinued to  deal  with  the  surviving  partners  both  by  drawing  out 
and  paying  in  money ;  payments  being  made  by  the  surviving 
partners  before  they  received  any  money  of  the  creditors ;  and 
the  balance,  varying  from  time  to  time,  sometimes  increased, 
and  sometimes  diminished;  but  upon  the  whole  considerably 
increased  by  the  subsequent  transactions. 

In  this  case  also,  the  creditor  had  deposited  exchequer  bills 
with  the  house,  which  exchequer  bills  were  sold  in  Devaynes's 
life-time  without  the  knowledge  of  the  creditor,  and  the  produce 
applied  to  meet  the  exigencies  of  the  house ;  and  the  particular 
facts  of  the  case,  as  appeared  upon  the  Master's  Beport,  were 
the  following : — 

At  the  death  of  Devaynes,  Clayton  had  a  balance  of  1,713Z. 
on  his  cash  account  with  the  banking-house.  Prior  to  the  death 
of  Devaynes,  he  had  deposited  with  the  partners  two  exchequer 
bills  for  5001.  each,  without  giving  them  any  power  or  authority 
to  sell  or  dispose  of  the  same,  except  as  it  was  mutually  agreed 
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and  understood  between  him  and  them,  that,  when  the  exchequer 
bills  should  be  paid  oflf,  they,  the  partners,  were  to  buy  with  the 
produce,  or  take  in  exchange,  other  exchequer  bills,  to  be  held 
by  them  in  the  same  manner.  Contrary  to  this  agreement  or 
undertaking,  and  without  the  consent  or  knowledge  of  Clayton, 
the  partners  did,  in  the  life-time  of  Devaynes,  (on  the  19th  of 
June,  1809,)  sell  these  bills  for  l,035i.,  which  produce  they 
applied  to  their  own  use.  And  of  this  transaction  Clayton  had 
no  notice  until  after  the  bankruptcy  of  the  surviving  partners. 

Between  the  death  of  Devaynes  and  the  bankruptcy,  the  pay- 
ments made  to  Clayton  by  the  surviving  partners  exceeded  the 
amount  of  the  balance  (1,717{.)  and  the  produce  of  the  exchequer 
bills  (l,035i.)  together ;  and  the  payments  so  made  amounted  to 
the  sum  of  1,260Z.,  within  a  few  days  after  Devaynes's  death,  and 
before  they  had  received  any  monies  whatever.  But  their 
subsequent  receipts  largely  exceeded  the  sums  paid ;  and  the 
balance  due  at  the  time  of  the  bankruptcy  (exclusive  of  the 
produce  of  the  exchequer  bills)  exceeded  the  amount  of  the 
balance  due  at  Devaynes's  death.  And  Clayton,  having,  since 
the  bankruptcy,  discovered  that  the  exchequer  bills  had  been 
sold,  and  not  replaced,  proved  the  amount  of  the  balance, 
together  with  the  produce  of  the  bills,  as  a  debt  under  the  com- 
mission ;  and  received  dividends  upon  the  same,  but  did  not 
sign  the  certificate.  *  *  * 

Under  these  circumstances  Clayton  [originally]  claimed  against 
the  estate  of  Devaynes  the  sum  of  1,1712.  (as  the  residue  of  the 
balance  of  1,713Z.,  after  deducting  the  amount  of  the  dividends 
received  thereon,)  and  the  sum  of  971Z.  (as  the  value  of  the 
exchequer  bills,)  with  interest,  after  deducting  the  amount  of 
the  dividends  received  in  respect  of  the  said  exchequer  bills.  *  *  * 

On  the  subject  of  these  claims,  the  Master  reported  his  opinion 
to  be — first,  that  the  subsequent  payments  made  by  the  surviving 
partners  ought  to  be  applied  to  the  account  of  the  cash  balance 
due  at  the  death  of  Devaynes ;  and  that  Clayton  had,  by  hia 
subsequent  dealings  and  transactions  with  the  surviving  partners, 
released  the  estate  of  Devaynes  from  the  payment  of  the  said 
cash  balance,  and  every  part  thereof.  Secondly,  that,  with 
respect  to  the  value  of  the  exchequer  bills,  Clayton  had  not,  by 
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Ids  said  dealings  and  transactions,  released  the  estate  of  De- 
Taynes  from  the  payment  of  the  value  thereof ,  and  such  interest 
as  after  mentioned.  *  *  * 

[To  this  report  Clayton  took  exceptions ;]  contending  that, 
vdth  respect  to  the  cash  balances,  the  estate  ought  merely  to  be 
discharged  to  the  extent  of  any  such  balance  as  was  paid  to  his 
use,  after  giving  him  credit  for  the  sums  paid  in,  and  deducting 
the  amount  of  the  drafts  drawn  by  him,  after  the  testator's 
death.  ♦  *  * 

But  now,  upon  the  argument  of  the  exception,  and  in  conse- 
quence of  the  decision  in  Miss  Sleech's  case,  that  claim  was 
abandoned,  to  the  whole  extent  of  the  cash  balance  at  Devaynes's 
death  above  458Z.,  the  sum  to  which  it  had  been  reduced  by 
drafts  upon  the  house  previous  to  any  fresh  payments  made  to 
it ;  and  that  which  was  now  claimed  is  the  last  mentioned  sum 
of  4532.,  minus  its  proportion  of  the  dividends. 
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BeU  and  Palmer^  Fonblanque  and  Clayton^  in  support  of  the 
€xception. 


Hart^  WethereUy  Sidehottom^  and  Hazlewood,  for  different 
parties  against  the  exception. 

[The  rule  in  Clayton's  case  requires  no  statement  of  the 
arguments  adduced  by  counsel.] 

The  Master  of  thb  Bolls  : 

Though  the  report,  following  (I  presume)  the  words  of  the 
inquiry  directed  by  the  decree,  states  the  Master's  opinion  to  be 
that  Mr.  Clayton  has,  by  his  dealings  and  transactions  with  the 
surviving  partners,  subsequent  to  the  death  of  Mr.  Devaynes, 
released  his  estate  from  the  payment  of  the  cash  balance  of 
1,713/.,  yet  the  ground  of  that  opinion  is,  not  that  the  acts  done 
amount  constructively  to  an  exoneration  of  Mr.  Devaynes's 
estate,  but  that  the  balance  due  at  his  death  has  been  actually 
paid  off, — and,  consequently,  that  the  claim  now  made  is  an 
attempt  to  revive  a  debt  that  has  once  been  completely  extin- 
guished. 

To  a  certain  extent,  it  has  been  admitted  at  the  Bar,  that  such 

M  2 


[595] 


July  26. 
[604] 


164 


1816.    CH.    1  MEEIVALE,  604—606. 


[b.r. 


V. 

Noble,  &c. 
Clayton's 

CASE. 

[  ♦605  ] 


[  •606  ] 


would  be  the  effect  of  the  claim  made  before  the  Master,  and 
insisted  upon  by  the  exception.  To  that  extent  it  is,  therefore, 
very  properly  abandoned ;  *and  all  that  is  claimed  is  the  sum 
to  which  the  debt  had  at  one  time  been  reduced. 

It  would,  indeed,  be  impossible  to  contend  that,  after  the 
balance,  for  which  alone  Mr.  Devaynes  was  liable,  had  once  been 
diminished  to  any  given  amount,  it  could,  as  against  his  estate,, 
be  again  augmented,  by  subsequent  payments  made,  or  subse- 
quent credit  given,  to  the  surviving  partners.  On  the  part  of 
Mr.  Devaynes's  representatives,  however,  it  is  denied  that  any 
portion  of  the  debt  due  at  his  death  now  remains  unsatisfied* 
That  depends  on  the  manner  in  which  the  payments  made  by 
the  house  are  to  be  considered  as  having  been  applied.  In  all, 
they  have  paid  much  more  than  would  be  sufficient  to  discharge 
the  balance  due  at  Devaynes's  death ; — and  it  is  only  by  applying 
the  payments  to  subsequent  debts,  that  any  part  of  that  balance 
will  remain  unpaid. 

This  state  of  the  case  has  given  rise  to  much  discussion,  as  to 
the  rules  by  which  the  application  of  indefinite  payments  is  to 
be  governed.  Those  rules  we,  probably,  borrowed  in  the  first 
instance,  from  the  civil  law.  The  leading  rule,  with  regard  to 
the  option  given,  in  the  first  place  to  the  debtor,  and  to  the 
creditor  in  the  second,  we  have  taken  literally  from  thence. 
But,  according  to  that  law,  the  election  was  to  be  made  at  the 
time  of  payment,  as  well  in  the  case  of  the  creditor,  as  in  that 
of  the  debtor,  ^'in  re  prsesenti;  hoc  est  statim  atque  solutunot 
est: — caeterum,  postea  non  permittitur.**t  If  neither  applied 
the  payment,  the  law  made  the  appropriation  according  to 
certain  rules  of  presumption,  depending  on  the  nature  of  the 
debts,  or  the  priority  in  which  they  were  incurred.  And,  as  it 
was  the  actual  intention  *of  the  debtor  that  would,  in  the  first 
instance,  have  governed ;  so  it  was  his  presumable  intentiori 
that  was  first  resorted  to  as  the  rule  by  which  the  application 
was  to  be  determined.  In  the  absence,  therefore,  of  any  express 
declaration  by  either,  the  inquiry  was,  what  application  would 
be  most  beneficial  to  the  debtor.  The  payment  was,  conse- 
quently,  applied  to  the  most  burthensome  debt, — to  one  that 
t  Dig.  Lib.  46,  tit.  3,  Qu.  1,  3. 
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carried  interest,  rather  than  to  that  which  carried  none, — ^to  one 
eecared  by  a  penalty,  rather  than  to  that  which  rested  on  a 
simple  stipulation ; — and,  if  the  debts  were  equal,  then  to  that 
which  had  been  first  contracted.  ''In  his  quaa  praesenti  die 
debentur,  constat,  quotiens  indistincte  quid  solvitur,  in  graviorem 
causam  videri  solutum.  Si  autem  nulla  prsegravet, — ^id  est,  si 
omnia  nomina  similia  fuerint, — in  antiquiorem.'*+ 

But  it  has  been  contended  that,  in  this  respect,  our  Courts 
have  entirely  reversed  the  principle  of  decision,  and  that,  in  the 
absence  of  express  appropriation  by  either  party,  it  is  the  pre- 
sumed intention  of  the  creditor  that  is  to  govern  ;  or,  at  least, 
that  the  creditor  may,  at  any  time,  elect  how  the  payments 
made  to  him  shall  retrospectively  receive  their  application. 
There  is,  certainly,  a  great  deal  of  authority  for  this  doctrine. 
With  some  shades  of  distinction,  it  is  sanctioned  by  the  case  of 
Goddard  v.  Cox;  I  by  Wilkinson  v.  Sterne;^  by  the  ruling  of 
the  Lord  Chief  Baron  in  Newmurch  v.  Clay ;  \\  and  by  Peters  v. 
And^rson,^  in  the  Common  Pleas.  From  these  cases,  I  should 
collect,  that  a  proposition  which,  in  one  sense  of  it,  is  indis- 
putably true, — namely,  that,  if  the  debtor  does  *not  apply  the 
payment,  the  creditor  may  make  the  application  to  what  debt  he 
pleases, — ^has  been  extended  much  beyond  its  original  meaning, 
so  as,  in  general,  to  authorise  the  creditor  to  make  his  election 
when  he  thinks  fit,  instead  of  confining  it  to  the  period  of  pay- 
ment, and  allowing  the  rules  of  law  to  operate  where  no  express 
declaration  is  then  made. 

There  are,  however,  other  cases  which  are  irreconcileable  with 
this  indefinite  right  of  election  in  the  creditor,  and  which  seem, 
on  the  contrary,  to  imply  a  recognition  of  the  civil  law  principle 
of  decision.  Such  are,  in  particular,  the  cases  of  Meggott  v. 
Mills y\\  and  Dowe  y.  Holdsworth.lt  The  creditor,  in  each  of 
these  cases,  elected,  ex  post  facto,  to  apply  the  payment  to  the 
last  debt.  It  was,  in  each  case,  held  incompetent  for  him  so  to 
do.     There  are  but  two  grounds  on  which  these  decisions  could 
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proceed; — either  that  the  application  was  to  be  made  to  the 
oldest  debt,  or  that  it  was  to  be  made  to  the  debt  which  it  was 
most  for  the  interest  of  the  debtor  to  discharge.  Either  way, 
the  decision  woald  agree  with  the  rule  of  the  civil  law,  which  is, 
that  if  the  debts  are  equal,  the  payment  is  to  be  applied  to  the 
first  in  point  of  time — if  one  be  more  burthensome,  or  more 
penal,  than  another,  it  is  to  it  that  the  payment  shall  be  first 
imputed.  A  debt  on  which  a  man  could  be  made  a  bankrupt, 
would  undoubtedly  fall  within  this  rule. 

The  Lord  Chief  Justice  of  the  Common  Pleas  explains  the 
ground  and  reason  of  the  case  of  Dowe  v.  HolcUworth  in  precise 
conformity  to  the  principle  of  the  civil  law. 

The  cases  then  set  up  two  conflicting  rules ; — ^the  presumed 
intention  of  the  debtor,  which,  in  some  instances  at  least,  is  to 
govern, — and  the  ex  post  facto  election  of  the  creditor,  which,  in 
other  instances,  is  to  prevail.  I  should,  therefore,  feel  myself  & 
good  deal  embarrassed,  if  the  general  question,  of  the  creditor's 
right  to  make  the  application  of  indefinite  payments,  were  now 
necessarily  to  be  determined.  But  I  think  the  present  case  is 
distinguishable  from  any  of  those  in  which  that  point  has  been 
decided  in  the  creditor's  favour.  They  were  all  cases  of  distinct 
insulated  debts,  between  which  a  plain  line  of  separation  could 
be  drawn.  But  this  is  the  case  of  a  banking  account,  where  all 
the  sums  paid  in  form  one  blended  fund,  the  parts  of  which 
have  no  longer  any  distinct  existence.  Neither  banker  nor 
customer  ever  thinks  of  saying,  this  draft  is  to  be  placed  to  the 
account  of  the  500!.  paid  in  on  Monday,  and  this  other  to  the 
account  of  the  500Z.  paid  in  on  Tuesday.  There  is  a  fund  of 
1,0002.  to  draw  upon,  and  that  is  enough.  In  such  a  case,  there 
is  no  room  for  any  other  appropriation  than  that  which  arises 
from  the  order  in  which  the  receipts  and  payments  take  place, 
and  are  carried  into  the  account.  Presumably,  it  is  the  sum 
first  paid  in,  that  is  first  drawn  out.  It  is  the  first  item  on  the 
debit  side  of  the  account,  that  is  discharged,  or  reduced,  by  the 
first  item  on  the  credit  side.  The  appropriation  is  made  by  the 
very  act  of  setting  the  two  items  against  each  other.  Upon  that 
principle,  all  accounts  current  are  settled,  and  particularly  cash 
accounts.    When  there  has  been  a  continuation  of  dealings,  in 
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what  way  can  it  be  ascertained  whether  the  specific  balance  due    Dkvatnbb 

on  a   given  day  has,  or  has  not,  been  discharged,  but  by    koble,  &c. 

examining  whether  payments  to  the  amount  of    that  balance 

appear  by  the  account  to  have  been  made  ?     *Tou  are  not  to 

take  the  account  backwards,  and  strike  the  balance  at  the  head, 

instead  of  the  foot,  of  it.     A  man's  banker  breaks,  owing  him, 

on  the  whole  account,  a  balance  of  1,000Z.     It  would  surprise 

one  to  hear  the  customer  say,  "  I  have  been  fortunate  enough 

to  draw  out  all  that  I  paid  in  during  the  last  four  years ;   but 

there  is  1,000!.,  which  I  paid  in  five  years  ago,  that  I  hold 

myself  never  to  have  drawn  out ;   and,  therefore,  if  I  can  find 

any  body  who  was  answerable  for  the  debts  of  the  banking-house, 

such  as  they  stood  five  years  ago,  I  have  a  right  to  say  that  it 

is  that  specific  sum  which  is  still  due  to  me,  and  not  the  1,000{. 

that  I  paid  in  last  week."     This  is  exactly  the  nature  of  the 

present  claim.     Mr.  Clayton  travels  back  into  the  account,  till 

he  finds  a  balance,  for  which  Mr.  Devaynes  was  responsible ; 

and  then  he  says, — "  That  is  a  sum  which  I  have  never  drawn 

for.     Though  standing  in  the  centre  of  the  account,  it  is  to  be 

considered  as  set  apart,  and  left  untouched.    Sums  above  it, 

and  below  it,  have  been  drawn  out ;  but  none  of  my  drafts  ever 

reached  or  afifected  this  remnant  of  the  balance  due  to  me  at 

Mj.  Devaynes's  death."    What  boundary  would  there  be  to  this 

method  of  re-moulding  an  account?      If  the  interest  of  the 

creditor  required  it,  he  might  just  as  well  go  still  further  back, 

and  arbitrarily  single  out  any  balance,  as  it  stood  at  any  time, 

and    say,  it  is  the  identical  balance  of  that  day  which  still 

remains  due  to  him.     Suppose  there  had  been  a  former  partner, 

who  had  died  three  years  before  Mr.  Devaynes — ^What  would 

hinder  Mr.  Clayton  from  saying,  ''  Let  us  see  what  the  balance 

was  at  his  death  ? — I  have  a  right  to  say,  it  still  remains  due  to 

me,  and  his  representatives  are  answerable  for  it ;    for,  if  you 

examine  the  accounts,  you  will  find  I  have  always  had  cash 

enough  lying  id  the  house  to  answer  my  subsequent  drafts  ;  and, 

therefore,  all  the  payments  *made  to  me  in  Devaynes's  life-time, 

and  since  his  death,  I  will  now  impute  to  the  sums  I  paid  in 

during  that  period, — the  effect  of  which  will  be,  to  leave  the 

balance  due  at  the  death  of  the  former  partners  still  undis- 


[  •610  ] 


168 


1816.    CH.    1  MEEIVALE,  610—611. 


[ll.B. 


Devaynes 

v. 
Noble,  &c. 

Clayton's 


[•611] 


charged." — I  cannot  think,  that  any  of  the  cases  sanction  such 
an  extravagant  claim  on  the  part  of  a  creditor. 

If  appropriation  be  required,  here  is  appropriation  in  the  only 
way  that  the  nature  of  the  thing  admits.  Here  are  payments, 
BO  placed  in  opposition  to  debts,  that,  on  the  ordinary  principles 
on  which  accounts  are  settled,  this  debt  is  extinguished. 

If  the  usual  course  of  dealing  was,  for  any  reason,  to  be  in- 
verted, it  was  surely  incumbent  on  the  creditor  to  signify  that 
such  was  his  intention.  He  should  either  have  said  to  the 
bankers, — "Leave  this  balance  altogether  out  of  the  running 
account  between  us," — or, — "Always  enter  your  payments  as 
made  on  the  credit  of  your  latest  receipts,  so  as  that  the  oldest 
balance  may  be  the  last  paid."  Instead  of  this,  he  receives  the 
account  drawn  out,  as  one  unbroken  running  account.  He 
makes  no  objection  to  it, — and  the  report  states  that  the  silence 
of  the  customer  after  the  receipt  of  his  banking  account  is  re- 
garded as  an  admission  of  its  being  correct.  Both  debtor  and 
creditor  must,  therefore,  be  considered  as  having  concurred  in 
the  appropriation. 

But  there  is  this  peculiarity  in  the  case, — that  it  is,  not  only 
by  inference  from  the  nature  of  the  dealings  and  the  mode  of 
keeping  the  account,  that  we  are  entitled  to  ascribe  the  drafts  or 
payments  to  this  balance,  but  there  is  distinct  and  positive  evi- 
dence that  Mr.  Clayton  considered,  and  treated,  the  balance  as  a 
*fund,  out  of  which,  notwithstanding  Devaynes's  death,  his 
drafts  were  to  continue  to  be  paid.  For  he  drew,  and  that  to  a 
considerable  extent,  when  there  was  no  fund,  except  this  balance, 
out  of  which  his  drafts  could  be  answered.  What  was  there,  in 
the  next  draft  he  drew,  which  could  indicate  that  it  was  not  to 
be  paid  out  of  the  residue  of  the  same  fund,  but  was  to  be  con- 
sidered as  drawn  exclusively  on  the  credit  of  money  more  recently 
paid  in?  No  such  distinction  was  made;  nor  was  there  any 
thing  from  which  it  could  be  inferred.  I  should,  therefore  say, 
that,  on  Mr.  Clayton's  express  authority,  the  fund  was  applied 
in  payment  of  his  drafts  in  the  order  in  which  they  were 
presented. 

But,  even  independently  of  this  circumstance,  I  am  of  opinion, 
on  the  grounds  I  have  before  stated,  that  the  Master  has  rightly 
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found  that  the  payments  were  to  be  imputed  to  the  balance  due 
at  Mr.  Devaynes's  death,  and  that  such  balance  has,  by  those 
payments,  been  fully  discharged. 

The  exception  must,  therefore,  be  over-rtded. 


Babing's  case. 

Sir  Thomas  Baring  (as  executor  of  Wigglesworth,)  represented 
the  claims  of  those  creditors  who  had  stock  standing  in  the 
names  of  the  partners,  or  of  one  of  them,  which  was  sold  in  the 
life-time  of  Devaynes,  without  the  knowledge  of  the  creditors,  and 
the  proceeds  applied  to  the  use  of  the  partnership. 

The  Master  reported  his  opinion  to  be,  that  the  estate  of 
Devaynes  was  liable  to  pay  to  the  creditors  the  value  of  the  stock 
at  the  date  of  his  report. 

An  exception  was  taken  by  Sir  Thomas  Baring  on  the  ground 
that  he  was  entitled  to  have  the  stock  specifically  replaced,  or, 
in  other  words,  to  be  placed  by  Devaynes's  estate  in  the  situation 
he  would  have  been  in  if  no  breach  of  trust  had  been  committed ; 
and  that  he  was  not  bound  to  accept  the  present  value,  accord- 
ing to  the  Master's  report,  although  it  might  be  either  more  or 
less  beneficial  under  the  circumstances. 

Sir  S.  Romilly  and  ShadiveU,  in  support  of  this  exception. 

The  Master  of  the  Bolls  : 

In  all  these  cases,  an  election  is  given  to  consider  it  as  a  debt, 

or  to  have  it  replaced. 

Exception  allowed. 


HoULTON's     case. — JOHNES'S    CASE. — ^BrICE's    CASE. 

Deposit  of  bills  with  the  house  in  D.'s  life-time,  which  were  sold  by 
the  house,  part  in  his  life-time,  and  part  after  his  death.  The  estate  of 
D.  is  not  answerable  in  respect  of  the  latter,  though  in  this  particular 
case  it  appeared  that  the  ])arty  who  deposited  them  had  no  notice  of  the 
death  of  D. 

Mr.  Houlton's  case,  singly,  differed  from  all  the  rest,  in  the 
drcnmstance  that  he  did  not  know  of  Devaynes's  death,  but 
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dealt  under  the  impresBion  that  he  was  alive,  and  continued  in 
the  firm.  The  nature  of  his  transactions  with  the  partnership 
was  that  he  deposited  bills  with  the  house  in  Devaynes's  life-time, 
part  of  which  were  sold  by  the  house  before,  and  part  after 
Devaynes's  death.  As  to  his  case,  the  Master  reported  in  favour 
of  his  claim  for  the  bills  sold  in  Devaynes's  life-time,  but  disal- 
lowed it  in  respect  of  such  as  were  sold  by  the  surviving  partners 
after  Devaynes's  death,  considering  the  fact  of  his  being  ignorant 
of  that  event  as  immaterial,  and  not  making  any  difference  in 
the  case. 

The  exception  taken  was,  *'  for  that  the  Master  had  reported 
his  opinion  to  be  that,  as  to  784Z.,  part  of  the  balance  of  4,856Z. 
mentioned  in  the  report,  (being  the  amount  of  the  principal  sum 
of  700i.  secured  by  two  exchequer  bills  for  200i.  and  500i.  respec- 
tively, and  of  such  interest  thereon  as  was  included  in  the  said 
balance,)  the  testator  William  Devaynes's  estate  is  not  liable  for 
or  chargeable  with  the  same,  the  said  two  bills  having  been  sold 
by  the  surviving  partners  after  the  death  of  the  said  testator ; 
whereas  the  Master  ought  to  have  reported  that  the  estate  of  the 
said  testator  is  liable  for  and  ought  to  be  charged  with  the  said 
sum  of  734i." 


Heald,  in  support  of  the  exception.     ♦     *     ♦ 

[  619  ]  [The  Master  of  the  Bolls  deferred  giving  his  judgment  on 

this  exception  until  after  the  following  cases  of  Mrs.  Johnes  and 
Mrs.  JBrice  should  have  been  heard.] 


July  25. 

J0HNE8*S 
CASE, 


JOHNES'S    CASE. 

Mrs.  Johnes's  case  was  that  of  a  creditor  at  Devaynes's  death, 
in  respect  of  a  cash  balance,  who  continued  to  deal  with  the  sur- 
viving partners  by  paying  to,  and  receiving  from  them,  whereby 
the  cash  balance  was  sometimes  reduced,  and  sometimes  in- 
creased, but  upon  the  whole  reduced.  This  class  of  creditors 
also  deposited  exchequer  bills  after  Devaynes's  death  with  the 
surviving  partners,  who  sold  them  and  converted  the  money  to 
their  own  use. 
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The  Master  disallowed  her  claim,  in  respect  both  of  the  cash 
balance  and  the  exchequer  bills. 

The  counsel  for  Mrs.  Johiies  declined  to  argue  the  first  of  these 
exceptions  as  not  sustainable ;  the  second  was  under  the  same 
circumstances  with  the  following : — 

Brice's   case. 

This  was  th4  case  of  a  creditor  who,  during  Devaynes's  life- 
time, deposited  with  the  house  India  bonds,  which  were  sold  by 
the  surviving  partners.  The  case  differed  from  Mr.  Houlton's 
in  the  circumstance  that  the  creditor  had  notice,  in  the  ordinary 
way,  of  Devaynes's  death. 

The  Master  reported  that  Devaynes's  estate  was  not  liable  to 
the  payment  of  these  India  bonds,  because  the  breach  of  trust 
was  committed  by  the  surviving  partners. 

Bell  and  Palmer,  in  support  of  the  exception. 

Fonblanque,  for  the  assignees  of  the  surviving  partners. 


Devatmbs 

V. 

Noble,  &c. 

JOHNES'B 
CASE. 

[620] 


Betce's 

CASE. 


These  exceptions  were  all  over-ruled.  The  Master  op  the 
Bolls  observed  (p.  622),  that  these  losses  were  not  incurred  by 
anything  which  Mr.  Devaynes  did  or  neglected  to  do. 


[622] 


Palmer's   case. 

Creditors  at  the  death  of  D.,  who  continued  to  deal  with  the  surviving 
partners,  both  by  drawing  out  and  paying  in  money,  whereby  their 
debts  were  increased,  but  never  at  any  time  reduced.  Held,  no  dis- 
charge of  the  deceased  partner's  estate. 

Sir  John  Palmer's  case  was  that  of  a  creditor  of  the  house  at 
Devaynes's  death,  who  afterwards  continued  to  deal  with  the 
surviving  partners  by  both  drawing  out  and  paying  in  money, 
whereby  the  debt  due  to  the  creditor  was  increased,  but  never  at 
any  time  reduced. 

As  to  this  class,  the  Master  was  of  opinion  that  every  payment 
made  by  the  surviving  partners  must  be  applied  in  reduction  of 
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the  balance  due  by  the  *hou8e  of  Devaynes,  Dawes,  Noble  &  Co., 
notwithstanding  the  intermediate  receipts  of  the  surviving 
partners  had  much  exceeded  their  payments. 

The  only  distinction  attempted  to  be  taken  between  this  case 
and  that  of  Miss  Sleech  was,  that,  with  respect  to  these  pay- 
ments, they  were  mutual  dealings,  whereby  the  estate  of 
Devaynes  ought  to  be  considered  as  discharged. 

But  the  Masteb  of  the  Bolls  said,  the  principle  on  which  he 
decided  Miss  Sleech's  case  was,  that  the  payments  made  must 
be  applied  to  the  first  debt  in  the  account;  that  a  man,  by 
merely  paying  money  into  the  house,  cannot  be  said  to  have 
taken  the  bankers  for  his  debtors.  True,  he  makes  them  debtors 
for  a  new  sum : — but  how  is  that  an  acquittal  of  an  old  debtor? 

Exception  over-ruled. 


WABDE'g 
CASE. 


[625] 


Warde's   case. 

Transfer  of  stock  to  the  partnership,  as  a  security  for  advances,  under 
an  agreement  not  to  sell  without  notice.  D.'s  estate  liable  to  the  full 
extent  of  stock  sold  contrary  to  such  agreement,  and  not  only  to  the 
extent  of  the  stock  sold  beyond  the  amount  of  the  debt  due  to  the  part- 
nership in  respect  of  advances  made  by  them. 

The  case  of  Mr.  Warde  was  that  of  one  who  had  transferred 
stock  to  the  partnership,  by  way  of  collateral  security  for  their 
advances  on  his  drawing  account ;  under  an  express  agreement 
that  no  part  of  the  stock  so  transferred  should  be  sold  out  with- 
out giving  him  notice.  His  account  being  considerably  over- 
drawn, this  stock  was  afterwards  sold  out  by  the  partnership  in 
Devaynes's  lifetime,  contrary  to  the  agreement,  without  notice ; 
and  the  produce  applied,  as  in  Sir  Thomas  Baring's  case,  to  the 
use  of  the  partnership;  they  continuing  to  treat  it  in  their 
dealings  with  him  as  unsold,  and  giving  him  credit  for  the 
dividends. 

The  Master  reported  that  the  value  of  the  stock  should  be 
given  credit  for,  as  if  to  be  sold  at  the  date  of  his  report ;  and 
the  only  exception  taken  was  the  general  exception  of  Devaynes's 
representatives,  that  their  testator's  estate  had  been  released  by 
the  subsequent  dealings. 
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In  support  of  the  exception,  Devaykes 

It  was  contended  that  the  partners  had  a  right  to  sell  out  this  Noble,  &c. 
fund  to  the  extent  of  covering  the  amount  by  which  Mr.  Warde 
had  overdrawn  his  banking  account ;  that  they  had  consequently 
conmiitted  no  breach  of  trust,  except  by  selling  beyond  the  last 
mentioned  amount ;  and  that  Mr.  Warde  had  a  right  to  have 
the  stock  specifically  replaced  only  jwo  tanto. 

But  His  Honor  was  clearly  of  opinion  that  this  was,  under  the 

circumstances,  a  breach  of  trust  as  to  the  entire  fund  so  sold  out 

and  applied. 

Exception  over-ruled. 


[Note. — Two  separate  petitions  of  appeal  by  parties  interested 
in  Mr.  Devaynes's  estate  were  presented  against  the  whole  of  the 
origiaal  decree  and  against  the  several  consequential  orders  by 
which  the  effect  of  it  was  to  be  worked  out.  The  appeals  were 
thrice  argued  ;  first  before  Lord  Eldon,  L.  C,  again  in  December, 
1829,  before  Lord  Lyndhurst,  L.  C,  (both  of  whom  resigned  the 
great  seal  without  delivering  judgment),  and  for  the  third  time 
in  March,  1831,  before  Lord  Brougham,  L.  C,  who  affirmed  the 
same  as  reported  in  2  B.  &  M.  495.  Another  case  (ViiUiamy  v. 
Noble,  3  B.  &  M.  593)  which  arose  under  circumstances  resembling 
Warde's  case  will  be  found  in  a  later  volume  of  the  Eevised 
Eeports.— O.  A.  S.] 


174  1816.    CH.    1  MERIVALE,  626.  [r.r. 


1816.       The    Reverend    ANDREW   DAUBENT    and    GILES 
•^^21^;;'"'  DAUBENY     V.    Sir     WILLIAM     COCKBURN, 

RouTconrt.  JOHN   ELLIS,  and  JUDITH  his  WiFE.f 

Grant,  M.R.  (1  Merivale,  626—^45.) 

r  626  ]  Voluntary  settlement  of  personal  property,  in  trust  for  such  one  or 

more  of  his  children  as  the  settlor  shall  appoint.  Ap}>ointment  to  one 
child,  exdusively,  upon  a  secret  understanding  that  that  child  shaU 
re-assign  a  part  of  the  fund  to,  or  in  favour  of,  a -stranger. 

This  appointment  is  a  fraud  upon  the  settlement;  and  yoid,  not  only 
to  the  extent  of  the  sum  assigned  back,  but  in  toto.  Bill,  by  purchaser 
for  yaluable  cofLsideration,  without  notice,  under  this  appointment, 
dismissed  as  against  the  person  entitled  under  the  settlement  in  default 
of  appointment,  such  person  haying  also  the  legal  estate  in  the  fund 
which  was  the  subject  of  the  appointment. 

The  purchaser  of  an  equitable  interest  takes  subject  to  the  equities 
affecting  it. 

No  part  of  a  fraudulent  agreement  can  be  supported,  except  where  a 
consideration  has  been  giyen,  in  consequence  of  which  the  parties  can- 
not be  replaced  in  the  same  situation. 

Agreement  by  one  of  the  objects  of  a  power  to  return  part  in  con- 
sideration of  an  appointment  in  its  fayour  is  a  fraud,  in  the  appointee  as 
well  as  in  the  appointor,  both  on  the  other  objects  of  the  power,  and  on 
the  party  who  is  to  take  in  default  of  appointment. 

SeciU,  where  the  appointee  is  not  priyy  to  the  corrupt  agreement. 

James  Goceburn,  Esq.,  having  one  son,  (the  defendant,  Sir 
William  Cockburn,)  and  two  daughters,  and  being  possessed  of 
10,0002.,  which  he  had  lent  on  various  securities  in  the  names 
of  W.  Froggatt,  and  of  his  daughter  Margaret,  made  a  voluntary 
settlement,  dated  the  5th  of  March,  1784,  by  which  it  was 
declared  that  the  said  Froggatt  and  Margaret  Cockburn  should 
stand  and  be  possessed  of  the  said  fund,  and  of  the  securities 
whereon  the  same  was  invested,  upon  trust,  as  to  2,0002.,  for  the 
said  Margaret;  and,  as  to  the  remaining  8,0002.,  to  pay  the 
interest  to  the  settlor  for  life ;  and,  after  his  decease,  as  to 
2,0002.  (part  thereof)  for  his  daughter  Mary ;  and  as  to  1,0002. 
(other  part  thereof)  for  his  son  William ;  and,  as  to  the  residue, 
"  Upon  trust  for  all  and  every  or  such  one  or  more  of  the  child 
and  children  of  the  said  James  Cockburn,  as  he  the  said  James 

t  In  re  Perh%n$,  Perkins  y,  Bagta,  '93,  1  Ch.  283, 3  E.  40, 62  L.  J.  Ch.  631, 
67  L.  T.  743. 
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Cockbum  should  direct  or  appoint ; "  and,  in  default  of  appoint-     Daubkky 
ment,  for  his  said  son  William,  his  executors,  &c.  Cockbubk. 

Margaret  Cockbum  married  Cole,  and  received  her  2,000Z. 
portion  under  the  settlement.      The   1,000Z.  portion    for   Sir 
William  Cockburn  was  also  raised  and  *paid  to  him  in  the  life-      C  *^27  ] 
time  of  his  father.    Mary  died  before  her  portion  was  paid. 

By  deed  poll,  dated  the  19th  of  May,  1796,  under  the  hand 
and  seal  of  the  said  James  Cockburn,  reciting  that  Margaret 
had  relinquished  her  trust  to  Sir  William,  who,  together  with 
Froggatt,  became  and  then  stood  possessed  of  the  remaining 
sum  of  7,0002.,  and  interest,  and  the  securities  for  the  same, 
upon  the  trusts  of  the  settlement,  and  that,  upon  the  death  of 
the  said  James  Cockburn,  2,000Z.,  part  of  the  said  7,0002., 
would  go  to  the  representatives  of  his  deceased  daughter  Mary, 
and  5,000Z.  (residue  thereof)  would  thereupon  become  payable  to 
or  between  such  one  or  more  of  the  children  of  the  said  James 
Cockbum  as  he  should  appoint,  and  further  reciting  that  the 
said  James  Cockbum  was  desirous  of  settling,  and  had  agreed  to 
appoint,  the  said  5,0002.  (expectant  as  aforesaid)  absolutely  to 
his  daughter  the  said  Margaret  Cole,  as  thereinafter  mentioned ; 
it  was  witnessed  that,  in  pursuance  of  such  desire,  and  in  con- 
sideration of  the  natural  love  and  affection  which  he  bore  towards 
his  said  daughter,  he  the  said  James  Cockburn  (in  pursuance 
and  execution  of  the  said  recited  power  or  authority,  and  by 
force  and  virtue  thereof,)  did  thereby  absolutely  and  irrevocably 
direct,  limit,  and  appoint,  all  that  the  said  sum  of  5,0002.,  as 
the  clear  residue  or  unappointed  remainder  of  the  said  trust 
monies,  and  the  securities,  &c.  and  the  interest  dividends,  &c. 
in  reversion  or  remainder  expectant  on  his  decease,  unto  his  said 
daughter  Margaret  Cole,  her  executors,  administrators,  or 
assigns,  absolutely ;  but  nevertheless  so  that  the  said  Margaret 
Cole  might,  notwithstanding  her  coverture,  by  any  deed  under 
her  hand  and  seal,  attested  as  therein  mentioned,  appoint  the 
gaid  sum  of  5,0002.  to  or  in  trust  for  any  person  or  *persons,  in  [  •628  ] 
such  proportions,  and  for  such  intents  and  purposes,  &c.  as  she 
might  think  fit.  And  the  said  James  Cockburn  declared,  that 
the  said  trustees  should  thenceforth  stand  possessed  of  the  said 
5,CC0/.,  &c.  in  reversion,  as  aforesaid,  in  trust  for  the  eaid 
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daubbny  Margaret  Cole,  or  such  person  or  persons  as  she  should  in 
CocKBUBK.  manner  aforesaid  appoint;  and,  in  default  of  appointment, 
should  pay  or  assign  the  same  to  the  said  Margaret  C!ole,  her 
executors,  or  administrators,  absolutely. 

By  indenture  dated  the  20th  of  May,  1796,  (the  day  following 
the  day  of  the  date  of  the  deed  poll,)  between  the  said  Margaret 
Cole  of  the  one  part,  and  the  defendant  Mrs.  Ellis,  then  Judith 
Land  spinster,  of  the  other  part ;  reciting  that  the  said  Margaret 
Cole  was  desirous,  and  had  agreed,  to  settle  and  assure  2,000^. 
(part  of  the  said  5,000Z.,)  to  the  said  Judith,  for  her  own  use 
and  benefit ;  it  was  witnessed  that,  in  pursuance  of  such  desire 
or  agreement,  ''  and  in  consideration  of  five  shillings,  and  for 
other  good  considerations,*'  she,  the  said  Margaret  Cole,  did,  in 
pursuance  of  the  power  given  to  her  by  the  said  deed  poll, 
absolutely  and  irrevocably  appoint  the  said  2,000Z.,  together 
with  the  full  benefit  of  the  securities  upon  which  the  said  5,000Z. 
was  or  might  be  invested,  (so  far  as  related  to  the  security  of  the 
said  2,000Z.,)  and  all  other  the  produce,  &c.  thereof,  in  reversion, 
as  aforesaid,  unto  the  said  Judith,  her  executors,  &c.,  so  as  that 
she  might  at  any  time  thereafter  appoint  or  bequeath  the  same 
in  such  manner  as  she  should  think  proper ;  and,  in  default  of 
appointment,  absolutely. 

By  indenture,  dated  Feb.  7,  1797,  between  Thomas  Cole 
and  Margaret  his  wife,  of  the  one  part,  and  Andrew  Daubeny, 
[  ♦629  ]  of  the  other  part,  reciting  the  settlement  *of  1784,  and  the  deed 
poll,  and  that  the  said  Margaret  Cole  had  then  made  no  appoint- 
ment of  the  trust  monies ;  but  having  occasion  for  money,  and 
the  said  Andrew  Daubeny  having  agreed  to  lend  her  2,000Z.  on 
the  security  of  the  said  trust  monies,  she  the  said  Margaret  Cole, 
and  Thomas  Cole  her  husband,  had  agreed  to  appoint  the  same 
to  him  the  said  Andrew  Daubeny,  as  therein  mentioned ;  it  was 
witnessed,  that  in  consideration  of  2,000Z.,  she  the  said  Margaret 
Cole  did,  in  pursuance  of  the  power  given  her  by  the  said  deed 
poll,  appoint,  and  the  said  Thomas  Cole  assigned  and  transferred, 
the  said  5,000Z.,  (trust  monies,)  and  the  securities,  &c.  to  the 
said  Andrew  Daubeny,  his  executors,  &c.  subject  to  redemption 
on  payment  of  the  2,0002.  and  interest. 

By  another  indenture,  dated  March  12,  1799,  between  Andrew 
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Daubeny,  of  the  first  part,  Thomas  Cole  and  Margaret  hid  wife,     Daubkny 
of  the  second  part,  and  Joseph  Pitt,  of  the  third  part,  the  said    cjookbukw. 
Andrew  Daubeny,  Thomas  Cole,  and  Margaret  his  wife,  in  con- 
sideration of  2,600Z.,  assigned  to  Pitt  the  sum  of  4,OO0L,  part  of 
the  said  5,000Z.,  to  hold  to  Pitt,  his  executors,  &c.  as  his  and 
their  own  proper  monies  and  effects  for  ever. 

By  a  subsequent  deed  Pitt  declared  himself  to  be  a  trustee,  for 
Daubeny,  of  the  monies  so  assigned. 

James  Cockbum  died  in  1809;  and  the  bill,  filed  by  the 
representatives  of  Daubeny  against  Sir  William  Cockburn  (the 
surviving  trustee  in  the  settlement),  and  against  Ellis  and  wife, 
(late  Judith  Land),  charging  (as  against  the  latter)  that  the 
appointment  made  by  Mrs.  Cole  in  favour  of  the  said  Judith 
was  purely  voluntary,  and  void  as  against  the  plaintiffs  (the 
representatives  *of  a  purchaser  for  valuable  consideration  without  [  •fi^O  ] 
notice,)  prayed  a  declaration  accordingly,  and  an  account,  and 
payment  of  the  4,000Z.,  with  interest,  by  the  defendant  Sir 
William  Cockburn ;  or  in  case  the  Court  should  be  of  opinion 
that  any  valid  appointment  had  been  made,  as  against  the 
plaintiffs,  of  any  part  of  the  said  trust  monies  in  favour  of  the 
defendant  Judith,  then  for  an  account  of  the  trust  monies  come 
to  the  hands  of  the  defendant  Sir  William  Cockbum,  and  that 
he  might  be  decreed  to  pay  thereout  what  should  appear  to  be 
due  both  to  the  plaintiffs  and  the  said  other  defendants. 

The  defendant  Sir  William  Cockburn,  by  his  answer,  rested 
on  the  absolute  invalidity  of  the  appointment  by  James  Cockburn 
to  his  daughter  Mrs.  Cole,  as  connected  with  the  subsequent 
appointment  by  the  latter  in  favour  of  Mrs.  Ellis. 

The  defendants  Ellis  and  wife,  on  the  contrary,  insisted  on 
the  appointment  to  Mrs.  Cole  as  a  valid  appointment,  subject  to 
an  agreement  or  understanding  with  the  father,  that  she  should 
forthwith  execute  an  appointment  of  part  of  the  trust  monies  to 
Mrs.  Ellis ;  and  their  answer  went  on  to  state,  that  the  last 
mentioned  defendant  lived  with  James  Cockburn  for  many  years 
before  his  death,  and  that  the  said  James  Cockbum,  having 
always  intended  to  make  her  some  provision,  gave  her  a  bond 
for  1,000Z.,  which  was  afterwards  delivered  up  to  be  cancelled, 
in  consequence  whereof  he  subjected  the  trust  monies  to  Mrs. 

B.B. — ^VOL.  XV.  N 
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Daubkht  Cole,  for  the  purpose  (among  others)  of  enabling  her  to  make 
CkKSKBUBN.  s^  appointment  of  a  part  thereof  to  or  for  the  benefit  of  the 
defendant ;  and  that,  in  pursuance  of  such  intention,  she  did,, 
with  the  knowledge  and  concurrence  of  the  said  James  Cockburn,. 
[  •631  ]  on  the  very  *next  day  after  the  appointment  had  been  so 
executed  by  him  in  her  favour,  make  and  execute  the  indenture 
of  the  20th  of  May,  1796. 

On  the  part  of  the  defendant  Sir  William  Cockburn,  Mrs. 
Cole  was  examined  as  to  the  circumstances  under  which  the 
transactions  of  the  19th  and  26th  of  May,  1796,  took  place ;  and 
her  evidence  (all  objection  to  the  admissibility  of  which  was 
waived,  on  the  part  of  Mrs.  Ellis,  by  her  having  cross-examined 
the  witness,)  was,  in  substance,  that  for  several  years  after  her 
marriage  with  Cole,  (who  was  since  deceased,)  she  had  kept  up 
no  intercourse  with  her  father,  who,  in  the  course  of  the  same 
month  of  May,  meeting  with  Cole  in  Bristol,  invited  him  to  his 
house,  and  told  him  that,  being  then  in  immediate  want  of 
money,  he  would  make  an  appointment  of  the  5,0002.  in  favour 
of  his  daughter,  on  condition  of  her  raising  thereout  the  sum  of 
400Z.  for  him  the  said  James  Cockburn,  and  assigning  or  making 
over  the  further  sum  of  1,000Z.  to  or  in  favour  of  Mrs.  Ellis. 
The  same  witness  further  stated  that,  when  this  proposal  was 
communicated  to  her  by  her  husband,  she  was  at  first  very 
averse  from  complying  with  it ;  but  afterwards  consented  thereto, 
and,  accordingly,  executed  the  assignment  to  Mrs.  Ellis,  which, 
at  the  time  of  the  execution,  she  believed  to  be  an  assignment 
of  the  sum  of  1,000Z.  only,  part  of  the  said  5,000!.,  according  te 
the  terms  of  the  proposal,  the  deed  not  having  been  read  over 
to  her  previously  to  her  signmg  it.  The  subsequent  assignment 
to  Daubeny,  by  way  of  mortgage,  was  in  further  pursuance  of 
the  same  arrangement,  the  sum  of  400Z.,  part  of  the  money 
thereby  raised,  having  been  so  raised  for  and  paid  over  by  Cole 
to  James  Cockburn,  for  his  own  use  and  benefit,  agreeably  to 
the  tenor  of  the  proposal  so  made  by  him  as  above-mentioned. 
[  632  ]  Being  examined  by  the  defendant  Mrs.  Ellis,  the  same  witness 

stated  that  the  two  deeds  of  the  19th  and  20th  of  May,  1796, 
were  meant  and  intended  to  be  one  and  the  same  transaction  ; 
that  James  Cockburn  was  present  at  the  executions  of  the  last 
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mentioned  deed  by  the  deponent ;  and,  after  she  had  so  executed     Daubxxt 
it,  took  it  away  with  him  ;   and  that  she,  the  deponent,  had  no    gockburk. 
consideration  for  executmg  the  deed  other  than  sach  interest  as 
she  took  under  the  appointment  of  the  19th. 

Hart  and  Spranger,  for  the  plaintiffs : 

*  *      No  case  is  to  be  found  precisely  similar  in  all  its       [  633  ] 
circumstances  to  the  present ;  but  the  circumstance  of  the  trans- 
mission of  title  for  a  valuable  consideration,  and  without  notice, 

is  sufficient  to  support  the  title.    McQueen  v.  Farquhar.\ 

Sir  Samud  RomUly  and  RoupeU,  for  the  defendant  Mrs. 
Ellis,  declined  to  argue  the  question. 

Sir  Arthur  Piggott,  BeU^  and  Blake,  for  the  defendant.  Sir 
William  Cockburn : 

It  is  contended  that  the  evidence  of  fraud  accompanying  this 
transaction  does  not  extend  to  affect  the  plaintiff  as  a  purchaser 
for  valuable  consideration  without  notice:  but,  in  answer  to 
this,  it  must  be  observed,  that  the  assignment  was  of  a  chose  in 
action,  and  that  whoever  takes  such  an  assignment  must  take  it 
subject  to  the  equities  already  subsisting.!  From  this  it  follows 
that  if  a  good  defence  could  have  been  made  against  Mrs.  Cole, 
the  same  defence  is  equally  valid  against  a  purchaser  of  her 
interest.  *  *  In  M' Queen  v.  *Farquhar,f  the  appointor  and  [  •eas  1 
appointee  joined  in  the  sale  ;  and  Lord  Eldon  was  of  opinion 
that  there  was  not  enough  in  this  transaction  (which  otherwise 
appeared  to  be  fair)  to  raise  the  imputation  of  fraud,  so  over- 
ruled  the  objection  taken  on  the  part  of  the  purchaser.  But  that 
case  has  no  application  to  the  present,  where  neither  assignor 
nor  assignee  have  the  legal  interest.     *    *    * 

Hart,  in  reply : 

♦  *    The  title  under  the  appointment  is  preferable  to  that 
which  only  arises  in  default  of  appointment.    With  regard  to 

t  8  R  E.  212  (U  Vo8.  467).  496 ;  Pre.  Ch.  622 ;  2  Vera.  764,  &o.; 

X    TurUm  r.  Benson,   1  P.  Wms.      Catvr  v.  Burke,  1  Br.  C.  C.  434. 

H  2 
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Daubekt    the  possession  of  the  legal  estate  giving  the  preference,  the 
CocKBUBN.    execution  of  a  power  of  appointment  gives  to  the  appointee  at 

least  a  mixed  title,  which,  if  not  strictly  legal,  is  not  merely 
[  •636  ]      equitable ;  and,  therefore,  *within  the  rule  affording  preference 

to  priority  in  point  of  date  only.    *    *    * 

The  interests  of  creditors  are  entitled  to  the  protection  of  the 

Court,  at  least  equally  with  those  of  the  voluntary  objects  of  the 

power  created  by  this  settlement.    But  in  George  v.  MtZfcanfce,! 

the  purchaser  under  a  voluntary  appointment  was  held  to  have  a 

preferable  equity  to  the  creditors. 

Thb  Masteb  of  the  Bolls: 

Upon  the  two  first  points  in  this  case  I  am  ready  to  give  my 
opinion.    There  is  a  third,  which  I  wish  to  be  further  spoke  to. 

In  the  first  place,  it  is  impossible  to  doubt  that  the  two  deeds 
(of  the  19th  and  20th  of  May,  1796),  were  parts  of  the  same 
transaction,  and  that  the  appointment  to  Mrs.  Cole  was  made  on 
condition  of  her  subsequent  appointment  to  Mrs.  Ellis.  It  was, 
[  ♦es?  ]  therefore,  *pro  tanto,  an  appointment  to  the  father  himself,  or 
to  a  perfect  stranger  ;  and,  as  such,  clearly  void. 

Secondly,  That  the  original  settlement  was  merely  voluntary, 
can  make  no  difference.  From  the  moment  the  deed  was 
executed,  he  was  as  much  bound  by  it  as  if  it  had  originated  in 
reciprocal  contract. 

The  only  question  that  remains  is.  Whether  the  appointment 
is  void  in  toto,  or  in  part  only ;  and,  as  to  this,  it  is  said  that 
fraud  vitiates  the  whole  transaction.  I  thought  the  argument 
strong  in  support  of  this  position ;  but,  on  looking  into  the  eases, 
I  find  two  in  which  fraudulent  appointments  have  been  only 
partially  set  aside. 

In  Lane  v.  Page.X  the  second  question  was,  Whether  the 
execution  of  the  power  was  void  in  toto,  or  good  to  the  extent  of 
the  annuity  of  20Z.  to  the  wife,  who  was  the  legitimate  object  of 
the  appointment ;  and  it  was  declared  to  be  good  to  that  extent. 
In  that  case  Lord  Habdwickb  says,  "  I  am  not  clear  that,  where 
there  is  a  power  of  appointment  to  children,  and  part  is  ap- 

t  7  B.  B.  157  (9  Yes.  190).  %  Amb.  233,  Sugden  on  Powers. 
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pointed  fraudulently,  the  whole  appomtment  is  void.    I  cannot     Daubbkt 
say  it  is  BO."  CocnuBK. 

The  case  of  Aleyn  v.  Belchier  t  was  very  similar  in  its  circum- 
stances to  the  former,  except  that  the  appointment  was  made 
after  marriage ;  and  it  was  held  sustainable  to  the  extent  of  the 
provision  made  for  the  wife,  but  set  aside  so  far  as  the  creditors 
were  intended  to  derive  any  benefit  from  it. 

I  wish  to  have  it  considered  whether  these  cases  can  be  at  all ;       [  638  ] 
and,  if  so,  how  far,  and  in  what  respects,  distinguished,  in  point 
of  principle,  from  the  present.    If  not,  and  if  the  appointment 
is  good  to  any  extent,  to  that  extent  the  plaintiff  must  be 
entitled.    But  this  plaintiff  contends  for  much  more.    He  says 
that  the  payment  of    a  valuable  consideration  sets    up    the 
appointment,  quoad  himself  as  a  purchaser.     I  cannot,  however, 
think  that  the  payment  of  a  consideration  to  Mrs.  Cole  could 
have  any  such  effect.     Setting  aside  the  circumstance,  that  Sir 
WiUiam   Cockburn  has  the  legal  estate,  it  is  enough  for  the 
present  purpose  that  it  is  not  in  the  plaintiff,  and  was  not  in 
Mrs.  Cole ;  that  there  are  only  equities  to  deal  with.    If  the 
appointment  be  such,  that  a  court  of  equity  will  hold  it  did  not 
vest  anything  in  Mrs.  Cole,  how  could  it  devest  any  thing  out  of 
Sir  William  Cockburn  ?    The  payment  of  a  money  consideration 
cannot  make  a  stranger  become  the  object  of  a  power  created  in 
favour  of  children.    He  can  only  claim  under  a  valid  appoint- 
ment executed  in  favour  of  some,  or  one,  of  the  children.    An 
appointment,  at  first  impeachable  as  voluntary,  may  ex  post  facto 
be  turned  into  an  appointment  for  a  valuable  consideration ;  but 
that  is,  where  a  valuable  consideration  was  all  that  was  wanting 
to  have  made  it  good  ab  initio.    As,  in  the  case  of  a  convey- 
ance of  a  man's  own  property,  or  an  appointment  of  property 
over  which  he  has  a  power  unlimited  as  to  objects,  he  who  pays 
a  consideration  to  the  voluntary  appointee  may  constructively  be 
held  to  be  in  the  same  situation  as  if  he  had  in  the  first  instance 
paid  it  to  him  by  whom  the  estate  has  been  granted,  or  the 
power  executed. 

This  was  the  case  in  George  v.  MiU)anke,l  where  *there  was      [♦639] 
an  absolute  unlimited  power  of  appointment  well  executed  in 
t  Sugden  on  Powers.  |  7  B.  B.  157  (9  Yes.  190). 
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Daubeny  favour  of  a  volunteer,  and  an  asBignment  by  way  of  mortgage 
CocKBUBK.  from  the  appointee.  The  assignee  was  held  to  have  a  valid 
claim,  to  the  extent  of  the  money  advanced  by  him;  and  he 
might,  by  the  payment  of  a  valuable  consideration,  have 
acquired  an  absolute  and  indefeasible  interest  in  the  whole. 
But,  where  there  is  fraud,  the  payment  of  money  cannot  make 
the  appointment  cease  to  be  fraudulent,  although  it  may  make  it 
cease  to  be  voluntary. 

It  is  to  be  observed,  too,  that,  in  George  v.  Milhanke,  the  claim 
of  the  assignee  was  allowed  to  prevail,  not  against  persons  who 
had  antecedently  any  specific  estate  or  interest  in  the  subject  of 
the  appointment,  but  against  creditors  who  had  only  a  general 
equity  to  have  what  is  appointed  to  a  volunteer  considered  as 
assets,  if  wanted,  for  the  payment  of  debts.  The  Lord  Chan- 
cellor, after  stating  the  question  to  be,  "  Whether,  being  not  a 
volunteer,  but  a  purchaser,  creditors  having  no  specific  charge 
on  the  property  have  as  good  an  equity,**  adds,  "  I  think  they 
have  not."+  But,  here,  Sir  William  Cockbum  has  a  specific 
interest  under  the  deed  of  1784,  which  it  is  endeavoured  to  take 
from  him  by  the  posterior  equity  alleged  to  arise  from  the  pay- 
ment of  money  to  Mrs.  Cole;  to  whom,  for  the  sake  of  the 
argument,  I  now  assume  that  no  interest  whatever  passed. 

If,  however,  it  can  be  made  out  that  the  appointment  was 
good  to  the  extent  in  which  Mrs.  Cole  was  benefited  by  it,  so  far 
the  purchaser  will  be  entitled  to  stand  in  her  place.  And  this  is 
the  point  which  I  desire  to  have  further  spoken  to. 

July  26.  On  this  day,  agreeably  to  His  Honor's  request,  the  cause  came 

on  again  upon  the  point  reserved  for  argument. 

*■       -'  [Alexander  v.  Alexander,l  the  cases  in  Sugden  on  Powers, 

also  Palmer  v.  Wheeler,^  were  cited.] 


[643] 


Jvly 29,      Thb  Master  of  the  Bolls: 

I  thought  so  much  respect  due  to  the  dicta  imputed  to  Lord 
Hardwicke  in  the  case  of  Ltane  v.  Page,\\  as  to  pause  upon  the 
decision  of  a  point,  with  regard  to  which  he  seemed  to  entertain 

t  7  R.  E.  162  (9  Ves.  193).  §  12  E.  R.  60  (2  Ba.  &  Be.  18). 

X  2  Yes.  Sen.  640,  644.  ||  Amb.  233. 


VOL.  XT.]       1816.    CH.    1  MERIVALE,  643—644.  188 

an  opinion  different  from  that  with  which  I  was  impreesed.    It     Daubbnt 
seemed  to  me,  that  those  dicta  could  hardly  be  supposed  to  refer    cockbubk. 
to  a  fraud  in  which  the  child  had  no  concern,  as  such  a  case 
-would  have  been  irrelevant  to  that  before  him,  where  it  was  the 
wife's  participation  in  the  alleged  fraud  that  could  alone  create  a 
doubt  whether  her  jointure  could  be  affected. 

However,  upon  principle,  I  do  not  see  how  any  part  of  a 
fraudulent  agreement  can  be  supported,  except  where  some  con- 
sideration has  been  given,  that  cannot  be  restored ;  and  it  has, 
consequently,  become  impossible  to  rescind  the  transaction  in 
totOy  and  to  replace  the  parties  in  the  same  situation. 

In  the  case  of  Lane  v.  Pagej  the  subsequent  marriage  formed 
such  a  consideration  on  the  part  of  the  wife.  In  the  case  of 
Alei/n  V.  Belclner,  where  *the  appointment  was  subsequent  to  the  [  •tf^i  ] 
marriage,  it  can  hardly  be  said  to  have  been  decided  that  the 
appointment  was  good  in  any  part.  For  it  appears  by  the 
Hegister's  book  t  that  the  bill  contained  a  submission  to  pay  the 
annuity  to  the  wife,  and  only  sought  relief  against  the  other 
objects  of  the  appointment. 

In  ordinary  cases  of  fraud,  the  whole  transaction  is  undone, 
and  the  parties  are  restored  to  their  original  situation.  If  a 
partially  valuable  consideration  has  been  given,  its  return  is 
secured  as  the  condition  on  which  equity  relieves  against  the 
fraud.  But,  in  such  a  case  as  the  present,  the  appointment  of 
any  particular  proportion  to  any  particular  child  is  a  purely 
voluntary  act  on  the  part  of  the  parent ;  and,  although  as  good, 
if  fairly  made,  as  if  the  consideration  were  valuable,  yet  what  is 
there  that  a  Court  can  treat  as  a  consideration  which  must  be 
restored  if  a  fraudulent  appointment  be  set  aside,  or  as  incapable 
of  restitution,  and,  therefore,  support  the  appointment  so  far  as 
it  is  for  the  child's  benefit  ? — To  say.  It  is  to  be  supported  to 
that  extent,  would  be  to  say  that  the  child  shall  have  the  full 
benefit  of  the  fraudulent  agreement.  Mrs.  Cole  would  have  all 
she  bargained  for ;  and  it  would  be  no  hardship  upon  her  that 
the  appointment  to  Mrs.  Ellis  should  be  set  aside.  Either, 
then,  you  must  hold  that  a  child,  giving  a  consideration  for  an 
appointment  in  its  favour,  is  guilty  of  no  fraud  on  the  power ;  or 

t  Sugd.  on  Powers. 
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Daubbnt  you  must  wholly  set  aside  the  appointment  procured  by  the 
CocKBUHsr.  fraud.  Now,  although  the  father,  in  proposing  such  a  bargain, 
is  much  more  to  blame  than  the  child  id  acceding  to  it,  still  it  is 
impossible  to  say  that  an  appointment,  obtained  by  means  of 
such  an  agreement,  is  fairly  obtained.  It  is  a  fraud  upon  the 
[♦646]  ♦other  objects  of  the  power,  who  might  not,  and  in  all 
probability  would  not,  have  been  excluded,  but  for  this  agree- 
ment. It  is,  more  particularly,  a  fraud  upon  those  who  are 
entitled  in  default  of  appointment;  for  non  constat  that  the 
father  would  have  appointed  at  all  if  the  child  had  not  agreed  to 
the  proposed  terms. 

This  cannot  be  likened  to.  the  case  of  a  condition  introduced 
into  an  appointment  to  which  the  child  is  not  at  all  privy.  How 
can  it  be  said  that  the  child,  in  such  a  case,  has  done,  or  agreed 
to  do,  any  thing  in  order  to  obtain  an  unfair  preference  over 
others  ?  In  this  case,  as  far  as  appears,  Mrs.  Cole  owed  every 
thing  to  the  agreement.  Be  it  that  the  father  dictated  the 
terms,  and  that  the  daughter  gave  a  merely  passive  assent ;  I 
see  nothing  in  the  evidence  from  which  I  can  collect  that,  but  for 
such  assent,  any  appointment  whatever  would  have  been  execu- 
ted in  her  favour.  There  seems,  therefore,  to  be  no  ground  on 
which  the  appointment  can,  to  any  extent,  be  supported. 

The  bill  vitbst  be  dismissed;  but  I  do  not  think  it  a 
case  for  costs. 
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MOGG  V.   MOGG.  isii. 

(1  Merivale,  654—711.)  3%31. 

Testator  devised  freehold  fee-simple  estates  in  possession  to  all  and  R0U9  Court. 
ever;  the  child  and  children  begotten  and  to  be  begotten  of  his  daughter,  Gbant,  BI.K. 
S.  M.  for  life;  and  after  the  decease  of  such  child  and  children,  to  the  .g^n 

lawful  issue  of  such  child  and  children  to  hold  to  such  issue,  his,  her,     j^.^^  9—12. 

and  their  heirs,  as  tenants  in  common ;  and  in  default  of  such  issue,  

over  to  other  persons ;  S.  M.  had  nine  children,  four  bom  in  the  testator's  King's  BejicU. 
life,  and  five  after  his  decease:  held,  that  all  the  nine  took  under  this  .^.^ 

devise  as  tenants  in  common  in  tail  with  cross  remainders.  ^    .       '  ^ 

Testator  devised  other  freehold  fee- simple  estates  to  trustees  during  Trinity  TervK 
the  life  of  his  son,  J.  H.,  upon  certain  trusts,  remainder  to  his  son's     jioiu  Court, 
children  and  their  issue,  in  the  same  words  as  in  the  above  devise  to  his  Gbant,  M.R. 
daughter's  children,  and  in  default  of  such  issue,  to  all  and  every  the        |.  g. .  ^ 
child  and  children  of  his  daughter,  S.  M.,  &c.  (in  the  same  woris  as        ''        ** 
before) :  held,  that  only  six  of  the  nine  children  of  S.  M.  took  under 
this  devise ;  namely,  five  who  were  bom,  and  one  who  was  en  ventre 
at  the  death  of  J.  H. 

Testator  devised  other  freehold  fee-simple  estates  to  his  widow  for 
Hfe,  and  after  her  decease,  to  the  same  uses  as  in  the  devise  last  stated : 
held,  that  all  the  nine  children  of  S.  M.  took  under  this  devise,  all 
being  bom  in  the  widow's  life. 

Testator  devised  other  freehold  fee-simple  estates  to  trustees  during 
the  life  and  lives  of  the  child  and  children,  &c.  of  S.  M.  in  trust,  to 
apply  the  rents  for  their  maintenance;  and  after  the  decease  of  such 
child  and  children,  he  devised  this  estate  to  the  lawful  issue  of  such 
child  and  children,  &c.  in  the  same  words  as  before :  held,  that  all  the 
nine  children  took  under  this  devise  equitable  interests  for  their  lives, 
and  the  life  of  the  survivor  of  them,  and  that  on  the  decease  of  the 
survivor,  the  estate  would  go  over  to  the  issue  of  the  four  children  bom 
in  testator's  life,  by  purchase  as  tenants  in  common  in  fee. 

Testator  also  bequeathed  leaseholds  for  lives  and  years,  in  the  same 
manner  as  last  stated,  the  legal  estate  being  in  the  trustees :  held,  that 
all  the  nine  children  took  in  equal  shares,  that  they  took  absolute 
interests  in  the  leaseholds  for  years,  and  estates  in  the  nature  of  estates 
tail  in  the  leaseholds  for  lives ;  and  that  the  limitations  in  the  latter 
property  were  barred  by  deeds  executed  by  some  of  the  children. 

Devise  of  coal-mines.    Residuary  bequest. 


Geobge  HoDGEst  was,  at  the  date  of  his  will,  and  at  his  death, 
seized  in  fee-simple  of  a  manor  and  other  hereditaments  in  the 
parish  of  Littleton,  (distinguished  by  the  name  of  the  Littleton 
freehold  estates,)  and  of  freehold  lands  and  hereditaments  in 
several  other  parishes,  (called  the  Mark  Estate).  He  was  also 
seized  of  copyholds  in  the  parish  of  Timsbory,  and  in  several 

t  See  the  Pedigree  at  the  end  of  this  case. 
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MoGG  .    other  parishes,  in  some  of  which  he  had  an  estate  in  fee,  in 

MoQG.       others  for  lives  only.    He  had  also  estates  for  life  or  lives  in 

r  *^55  J      certain  ^leasehold  premises  in  Timsbury  and  other  parishes,  in 

some  of  which  the  leases  were  renewable  by  custom.    Lastly,  he 

was  possessed  at  the  time  of  his  death,  of  leaseholds  for  years  in 

Timsbury  and  other  parishes.      Under  some  of  the  freehold 

[  ♦656  ]      lands,  there  were  coal-mines,  *and  veins  of  coal,  both  opened 

and  unopened,  at  the  time  of  his  death ;  and  the  testator  was 

also  entitled,  at  the  date  of  his  will  and  his  death,  to  shares  in 

several  other  coal-mines  situate  under  lands  of  which  he  was  not 

owner ;  some  of  them  held  in  fee,  and  others  for  years. 

By  his  will,  dated  the  19th  of  August,  1759,  the  testator 
devised  the  Littleton  freehold  estates  to  Baker  and  Hooper 
(trustees),  to  and  upon  the  uses  and  trusts  after  mentioned, 
**  that  is  to  say,  all  coal-mines,  veins  of  coal,  and  coal- works,  in, 
upon,  and  under  the  same  excepted,"  to  the  intent  that  his  wife, 
Martha  Hodges,!  might  hold  the  dwelling-house  and  certain 
other  tenements  thereon  for  her  life ;  and,  as  to  the  residue,-  to 
the  use  of  the  said  trustees  and  their  heirs,  during  the  life  of  his 
son,  John  Hodges,!  in  trust  to  let  the  estates,  and  apply  the 
rents  in  manner  following : — that  is  to  say,  150i.  per  ann.  to  be 
paid  thereout  to  the  said  John  Hodges,  during  his  life,  and  the 
overplus,  (charged  with  an  annuity  of  lOOZ.  to  his  wife,  and  with 
the  sum  of  1,5(X)Z.  afterwards  directed  to  be  raised)  to  be  invested, 
and  the  produce  paid  to  and  among  the  children  of  his  daughter, 
Sarah  Mogg,  begotten  and  to  be  begotten,  until  a  child  or 
children  should  be  born  to  his  son,  John  Hodges ;  §  then  to  such 
child  or  children  during  his  said  son's  life  ;  and,  after  his  death, 
the  principal  and  accrued  interest  to  go  among  his  children;  but, 
in  case  he  should  have  no  children,  then  to  pay  and  divide  the 
said  principal  and  accrued  interest  '*  unto  and  equally  among 
[  ♦657  ]  the  child  *and  children  begotten,  and  to  be  begotten,  on  the  body 
of  his  said  daughter,  who  should  be  living  at  his  said  son's 
decease ;  if  no  such  child  then  living,  to  go  to  his  daughter,  Ann 
Harding,  or  her  children ;  and  if  she  should  be  then  dead  without 

t  Martha  Hodges,  the  widow,  sur-      and  heir-at-law,  suryived  him,  and 
vived  the  testator,  and  died  in  1775.       died  in  1765,  without  issue. 
}  John  Hodges,  the  testator's  son         §  Which  event  never  happened. 
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issue,  to  other  persons  therein  named.  The  will  then  proceeded  as  Hoaa 
follows : — "  And  from  and  after  the  decease  of  my  said  son  I  give  Mooa. 
and  devise  such  residue  of  my  said  messuages,  &c.  in  High  Little- 
ton, (subject  and  chargeable  also  in  the  first  place  by  the  issues  and 
profits  thereof,  with  or  towards  the  payment  of  the  yearly  sum  of 
lOOZ.,  and  the  sum  of  1,5002.  hereinbefore  and  hereinafter  men- 
tioned,) unto  and  equally  among  the  child  and  children  lawfully  to  be 
begotten  by  my  said  son  during  his,  her,  and  their  Ufe  and  lives. 
And  from  and  after  the  decease  of  such  child  and  children,  I  give 
and  devise  the  same  unto  the  lawful  issue  of  such  child  and 
children,  to  hold  unto  such  issue,  his,  her,  and  their  heirs  as 
tenants  in  common  without  survivorship  ;  and  in  default  of  such 
issue,  I  give  and  devise  such  residue  of  my  said  messuages,  &c. 
unto  and  equally  among  the  child  and  children  begotten  and  to 
be  begotten  on  the  body  of  my  daughter,  Sarah  Mogg,  during 
his,  her,  and  their  Ufe  and  lives ;  and  from  and  after  the  decease 
of  such  child  and  children,  I  give  and  devise  the  same  unto  the 
lawful  issue  of  such  child  and  children  of  my  said  daughter, 
Sarah  Mogg ;  to  hold  unto  such  issue,  his,  her,  and  their  heirs 
as  tenants  in  common  without  survivorship ;  and  in  default  of 
such  issue,"  to  his  daughter,  Ann  Harding,  for  life ;  and,  after 
her  decease,  to  her  children  and  their  issue,  (using  the  same 
words  as  with  reference  to  Mrs.  Mogg's  children,)  and  in  default 
of  such  issue,  to  certain  other  persons  in  fee.  '^  And  as  touch- 
ing and  concerning  the  several  messuages,  &c.  above  given  to 
my  said  wife,  I  hereby  will  and  direct  that  the  same  *shall,  from  [  '^oS  ] 
and  after  the  death  of  my  said  wife,  stand  and  be  limited  to  and 
for  the  same  use  and  uses  that  are  above  declared  concerning 
the  residue  of  my  said  messuages,  &c." 

The  testator  then  devised  the  Mark  Estate,!  (coal-mines,  &c. 
excepted),  charged  as  before  with  the  lOOZ.  annuity,  and  1,5002., 
to  the  same  trustees,  in  trust  that  they  should  ''  equally  pay  and 
apply  the  issues  and  profits  thereof  towards  the  support  and 
maintenance  of  the  child  and  children,  begotten  and  to  be 
begotten,  of  his  said  daughter,  Sarah  Mogg,  during  his,  her,  and 

t  See  infrd^  as  to  the  fictitious  estates,  and  the  clause  thereupon 
division  of  the  subject  of  this  devise  introduced  into  the  case  stated  for 
into  the  Upper  and   Lower  Mark     the  opinion  of  the  Court  of  K.  B. 
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Moaa  their  life  and  lives ;  "  and  after  the  decease  of  such  children, ''  he 
MoQG.  S^^^  ^^d  devised  the  said  estate  to  the  lawful  issue  of  such  child 
and  children  of  his  said  daughter,  Sarah  Mogg,  to  hold  unto  such 
issue,  his,  her,  and  their  heirs  as  tenants  in  common  without 
survivorship ;  "  and,  in  default  of  such  issue,  to  the  children  of 
his  son  and  their  issue  successively  in  like  manner  ;  and,  in  de- 
fault of  such  last  mentioned  issue,  to  his  daughter,  Ann  Harding, 
her  children,  and  their  issue  successively  in  like  manner. 

The  testator  then  gave  to  the  same  trustees  t  all  his  copyhold 
and  leasehold  estates,  (except  the  leasehold  and  copyhold  estate 
at  Timsbury,  which  he  thereby  directed  to  be  enjoyed  with  the 
Littleton  estate  during  the  whole  of  his  interest  therein,)  charge- 
able as  aforesaid,  upon  the  same  trusts  for  the  children  of  Sarah 
[  '659  ]  Mogg,  with  a  devise  to  their  issue,  in  the  same  *words  as  those 
of  the  Mark  estate ;  and,  in  default  of  such  issue,  to  his  son  and 
his  daughter,  Ann  Harding,  as  tenant  in  common,  without 
survivorship. 

The  testator  then  gave  and  devised  to  the  same  trustees!  all 
coal-mines  and  veins  of  coal  in  or  under  his  freehold  estates, 
upon  trust  to  lease  for  any  term  or  terms  of  years,  reserving  the 
best  free  shares,  and  so  as  such  lessees  be  not  made  dispunish- 
able for  waste ;  and  he  directed  that  such  free  shares,  (charge- 
able as  aforesaid,)  should  be  applied  to  the  uses  already  declared 
as  to  his  leasehold  and  copyhold  estates,  and  gave  and  bequeathed 
all  his  '^  share  and  shares,  interest  and  interests,  of  and  in  all 
coal-mines,  veins  of  coal,  and  coal- works  then  at  work  in  the  said 
county  of  Somerset,"  to  the  same  trustees  in  fee  upon  the  same 
trusts  as  above  declared  concerning  his  copyhold  and  leasehold 
estates,  also  chargeable  (as  to  the  produce  thereof)  as  aforesaid. 

The  testator  then  bequeathed  the  annuity  of  lOOZ.  to  his  wife 
for  her  life,  in  compliance  with  a  covenant  in  his  marriage 
settlement ;  and  he  gave  the  1,500Z.  (so  as  aforesaid  charged  on 
the  premises,)  to  his  son-in-law,  John  Harding,  upon  a  certain 
condition ;  and,  in  case  of  non-compliance  therewith,  the  trustees 
were  to  raise  the  said  sum  out  of  the  premises. 

t  See  infrdf  as  to  tlie  alteration         X  8ee  the  alteration  in  this  deriae 
made  in  this  devise,  in  the  case  stated      infra, 
for  the  Court  of  K.  B. 
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Lastly,  after  giving  certain  pecuniary  legacies,  the  testator       Moaa 
bequeathed  the  residue  of  bis  personal  estate  to  the  same  trustees,       moqo. 
upon  trust  to  dispose  of  the  same,  and  to  apply  the  produce 
(after  payment  of  his  ^debts,  funeral  expenses,  and  legacies,)       [  *660  ] 
towards  raising  the  1,500Z. ;  and,  as  to  the  overplus,  (if  any,)  to 
the  child  and  children  of  his  said  daughter,  Sarah  Mogg,  their 
executors  and  administrators,  share  and  share  alike.     And  he 
appointed  the  same  trustees  executors  of  his  will. 

The  testator  died  in  1762,  leaving  John  Hodges,  his  son  and 
heir-at-law,  who  died  in  1765,  without  ever  having  had  a  child. 
The  testator's  widow  survived  him,  and  died  in  1775.  Sarah 
^ogg,  (one  of  his  daughters,)  had  nine  children,  of  whom 
Martha,  1,  and  Bichard,  2,  were  born  before  the  date  of  his  will; 
George,  8,  and  Thomas,  4,  were  bom  after  the  date  of  his  will, 
but  before  his  death ;  Jacob,  5,  was  bom  after  the  testator's 
death,  but  before  the  death  of  John  Hodges ;  Charles,  6,  was  in 
ventre  sa  mere  at  the  death  of  John  Hodges ;  and  Robert,  Henry, 
and  Dorothy,  7,  8,  and  9,  were  born  after  the  death  of  John 
Hodges ;  but  all  the  children  were  bom  in  the  lifetime  of  the 
widow. 

All  the  children  lived  to  attain  twenty-one.  Martha  married 
Barter,  and  died  in  1805  without  issue.  Bichard  died  in  1792, 
intestate,  leaving  two  daughters,  Martha  and  Sarah,  his  heirs  at 
law,  who  were  also  the  heirs  at  law  of  the  testator.  Thomas 
died  in  1808,  without  issue.  The  other  six  children  were  still 
hving ;  and  three  of  them,  (viz,  Charles,  Henry,  and  Dorothy, 
wife  of  Eingsmill,)  had  issue. 

The  four  children  bom  in  the  testator's  lifetime  had  done  no 
act  to  alter  their  estates  under  the  will ;  but  the  five  bom  after 
bis  death  had  suffered  recoveries,  each  on  attaining  twenty-one, 
of  one-ninth  of  *the  freehold  estates :  the  uses  whereof  were      [  ^eei  ] 
limited  to  themselves  in  fee. 

The  trustees  and  executors  administered  the  personal  estate, 
and  granted  leases  of  some  of  the  coal-mines;  but  had  not 
otherwise  acted. 

In  Easter  Term,  1810,  Jacob,  Charles,  and  Bobert,  (three  of 
the  after  bom  children,)  filed  a  bill  against  the  other  children, 
and  their  issue,  and  the  representatives  of  such  of  them  as  were 
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MoGQ. 


Mooa  deceased,  and  others  claiming  an  interest,  by  settlement  and 
otherwise,  in  their  respective  shares,  praying  that  the  rights  of 
the  parties  mider  the  will  might  be  declared,  a  partition  of  the 
devised  estates,  and  an  assignment  of  the  leaseholds. 

May  SI.  The  cause  coming  on  to  be  heard  at  the  Bolls,  His  Honor 
directed  a  case  to  be  stated  for  the  opinion  of  the  Court  of  King's 
Bench.  Some  of  the  clauses  in  the  will  of  the  testator  being  so 
expressed  as  to  afford  ground  for  argument,  that  the  whole  legal 
estate  passed  to  the  trustees  (which  construction  would  have 
prevented  the  court  of  law  from  giving  any  opinion  as  to  the 
effect  of  the  devises  to  the  children  of  Sarah  Mogg,)  certain 
alterations  were  made  in  the  case  in  the  statement  of  the  will ; 
and,  in  particular,  with  respect  to  the  Mark  estate,  it  being 
necessary,  (in  order  to  ascertain  the  situation  of  the  equitable 
interests,)  to  find,  not  only  what  estate  the  trustees  took  therein, 
but  also  which  of  the  children  would  have  been  entitled  if  the 
devises  to  them  had  been  of  the  legal  estate  in  possession, 
that  devise  was  stated  twice ;  a  fictitious  gift  (omitting  the  gift 
to  the  trustees)   being  introduced  as  applicable  to  an  estate 

[  *662  ]  called  in  the  case  the  ^Upper  Mark  Estate,  and  the  real 
devise  retained  as  applicable  to  an  estate  called  the  Lower  Mark 
Estate. 

Accordingly,  by  the  fictitious  clause  in  question,  this  Upper 
Mark  Estate  was  stated  to  be  devised,  (chargeable  with  the  1002. 
per  ann.  and  l,500{.)i  to  the  children,  begotten  and  to  be 
begotten,  of  Sarah  Mogg,  during  their  lives ;  then  to  their  issue, 
as  tenants  in  common;  and,  in  default  of  such  issue,  to  the 
children  of  his  son,  John  Hodges,  and  their  issue,  and  to  Ann 
Harding  and  her  issue,  successively,  following  the  words  of  the 
will  with  respect  to  the  last  mentioned  limitations. 

Another  alteration  made  in  the  statement  of  the  case  was  as 
follows: — The  devise  of  the  leasehold  and  copyhold  estates, 
instead  of  being  to  the  trustees  upon  the  trusts  of  the  Mark 
Estate,  was  represented  as  a  devise,  so  that  the  issues  and 
profits  might  belong  **  to  "  the  children  of  Sarah  Mogg,  and  so 
on  as  before :  and  in  stating  the  devise  of  the  coal-mines,  the 
gift  to  the  trustees  was  omitted. 
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The  questions  referred  to  the  Court  of  King's  Bench  upon  the       Moog 
case  so  stated,  were  as  follows : —  Moao. 

I.  Whether  Martha  and  Richard  (the  two  children  of  Sarah 
Mogg,  bom  at  the  date  of  the  will,)  took  under  the  devises  to 
them  any  and  what  estates  in  any  and  what  shares  of  the  several 
properties  above  enumerated  ? 

XL  Whether  George  and  Thomas,  (the  two  children  of  Sarah 
Mogg,  bom  in  the  life-time  of  the  testator,  but  after  the  date  of  his 
will,)  took  under  the  *devises  to  them  any  and  what  estates  in      [  ^663  ] 
any  and  what  shares  of  the  several  properties  enumerated  ? 

in.  Whether  the  five  children  of  Sarah  Mogg,  born  after  the 
death  of  the  testator,  took  under  the  devises  to  them  any  and 
what  estates  in  any  and  what  shares  of  the  several  properties  ? 

lY.  Whether  the  grandchildren  of  Sarah  Mogg,  (being  the 
issue  of  such  of  her  children  as  were  living  at  the  date  of  the 
will,  or  of  such  of  her  children  as  were  born  after  the  date  of 
the  will,  and  prior  to  the  testator's  decease,  or  of  such  of  her 
children  as  were  bom  subsequently  to  the  testator's  decease,) 
take  any  and  what  estates  in  the  several  properties  ? 

y.  Whether  the  shares  of  Martha,  (who  was  born  at  the  date 
of  the  will,)  and  of  Thomas  (who  was  bom  in  the  life-time  of 
the  testator,  but  after  the  date  of  his  will,  both  which  children 
were  dead  without  issue,)  did,  on  their  deaths  without  issue,  vest 
in  any  and  which  of  the  grandchildren  ? 

The  case  was  argued  at  Westminster,  in  Trinity  Term  1812,  by        I812. 
Pretton  for  the  plaintiffs  in  equity,  and  Gifford  for  the  defendants.      **^  ^—^^- 

♦  ♦  ♦  ♦  ♦  Xinff'i  Bench. 

The  CouBT,  having  taken  time  to  consider,  returned  the  follow-       [  688  ] 
ing  certificate : 

Answer  to  thejirst^  second,  and  third  Queries. 

We  have  heard  counsel  upon  this  case,  and  have  considered 
it,  and  are  of  opinion  that  all  the  nine  children  of  Sarah  Mogg 
took  estates  in  tail  general,  as  tenants  in  common,  with  cross 
remainders ;  first.  In  that  part  of  the  High  Littleton  estate 
which  was  devised  to  the  testator's  widow  for  life ;  secondly.  In 
the  Upper  Mark  Estate ;  and,  thirdly,  In  those  copyholds  and 
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MoGG  coal-mines  of  which  the  testator  was  seized  in  fee ;  and  that 
MoGG.  those  same  persons  took  the  absolute  interest  in  the  copyholds 
and  leaseholds  the  testator  had  for  lives  f  or  years,  and  in  the 
coal-mines  he  had  for  years,  with  the  exception  only  of  that 
copyhold  or  leasehold  which  was  to  be  annexed  to  the  residue 
of  the  High  Littleton  estate.  And,  as  to  such  residue  of  the 
High  Littleton  .  estate,  and  the  copyhold  or  leasehold  to  be 
annexed  thereto,  we  are  of  opinion,  that  the  four  children  of 
Sarah  Mogg,  bom  in  the  testator's  lifetime,  Jacob  Mogg,  who 
was  born  before  John  Hodges  died,  and  Charles  Mogg  who  was 
then  en  ventre  sa  mere,  take  estates  in  tail  general,  with  cross 
remainders  in  such  residue  of  the  High  Littleton  estate,  and 
also  in  such  copyhold  (if  a  fee-simple,  and  intailable),  and  that, 
if  such  copyhold  or  leasehold  were  for  lives  +  or  years,  those  six 
persons  took  the  absolute  interest  therein. 

[  689  ]  Answer  to  the  fourth  Query. 

We  are  of  opinion,  that  the  issue  of  such  of  Mrs.  Mogg's 
children  as  were  born  prior  to  the  testator's  decease,  take  an 
interest  in  the  Lower  Mark  estate  as  tenants  in  common  in  fee- 
simple,  expectant  upon  the  determination  of  the  estate  limited 
therein  to  Blade  Baker,  and  John  Hooper,  as  trustees ;  but  that 
none  of  the  issue  of  such  of  Mrs.  Mogg's  children  as  were  bom 
after  the  testator's  death  take  any  interest  in  the  Lower  Mark 
estate,  and  that  none  of  the  grandchildren  take  any  interest, 
except  as  issue  in  tail,  in  any  of  the  other  property. 

Answer  to  the  fifth  Query. 

We  are  of  opinion  that  the  shares  of  Martha  Hodges  Mogg 
and  Thomas  Mogg  in  all  the  fee-simple  property,  except  the 
Lower  Mark  estate,  vested,  upon  their  deaths,  in  tail  general, 
with  cross  remainders,  in  such  of  the  children  of  Sarah  Mogg 
respectively  as,  according  to  our  answer  to  the  first  three  queries, 
took  estates  tail  in  that  property,  and  in  the  two  daughters  of 
Bichard  Mogg  who  died  before  Martha  Hodges  or  Thomas ;  and 

t  It  will  be  afterwards  seen  that  holds  for  lives  as  capable  of  estates 
this  turned  out  to  have  been  a  mis-  in  the  nature  of  estates  tail  and  re- 
take, and  the  decree  treats  the  lease-     mainders. 
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that  the  shares  of  the  said  Martha  Hodges  Mogg  and  Thomas        Moaa 
Mogg,  in  the  copyholds,  leaseholds,  and  coal-mines,  the  testator       moqg. 
had  for  lives  t  or  years  passed  to  the  personal  representatives  of 
the  said  Martha  Hodges  Mogg  and  Thomas  Mogg. 

In  consequence  of  this  certificate,  the  original  bill  was  amended 
by  striking  out  Bobert  Mogg,  as  a  co-plaintiff,  and  making  him 
a  defendant ;  and  (several  births  and  deaths  having  intervened), 
a  bill  of  *revivor  and  supplement  was  filed,  which  stated  the  [  ^690  ] 
certificate,  and  urged  that,  by  the  effect  of  the  certificate,  the 
Court  of  King's  Bench  was  of  opinion  that,  as  to  such  parts  of 
the  testator's  estates  at  High  Littleton  as  were  devised  to  the 
testator's  wife  for  her  life,  (consisting  of  the  mansion-house, 
and  certain  lands,  hereditaments,  and  premises,)  the  nine  children 
of  Sarah  Mogg  were  equally  entitled  to  the  same  in  tail,  and 
that,  with  respect  to  the  residue  of  the  estates  in  High  Littleton, 
devised  during  the  life  of  the  testator's  son  to  trustees  upon 
certain  trusts,  the  same  belonged  to  the  five  children  only  of 
Sarah  Mogg,  (including  the  plaintiff,  Jacob  Mogg,)  who  were 
bom  in  the  life-time  of  the  testator's  son,  John  Hodges,  and 
the  plaintiff,  Charles  Mogg,  who  was  then  en  ventre  sa  mere^ 
(but  excluding  the  defendant,  Bobert  Mogg,)  in  tail  general,  with 
cross  remainders ;  and  that,  with  respect  to  the  freehold  estate 
of  the  testator  not  within  the  parish  of  High  Littleton,  t  all  the 
nine  children  of  Sarah  Mogg  took  equitable  estates  for  life,  to 
each  of  them  one  undivided  ninth  part,  with  remainder  to  the 
issue  collectively  of  the  four  eldest  of  such  children,  which  four 
eldest  only  were  bom  in  the  lifetime  of  the  testator ;  that  the 
freehold  collieries  wheresoever  situate  belonged  to  the  nine 
children  of  Sarah  Mogg  equally  in  tail ;  that  the  copyholds  of 
inheritance  in  Timsbury  belonged  to  the  six  children  only  of 
Sarah  Mogg  who  were  living,  or  en  ventre  sa  mere  at  the  time  of 
the  death  of  John  Hodges,  the  testator's  son,  in  tail ;  and  that 
the  copyholds  for  life  in  that  parish,  and  the  leaseholds  in  the 
same  parish,  whether  for  lives  or  years,  belonged  to  the  same  six 

t  See  ante»  together  the  answers  of  the  Court  of 

t  It  vill  be  observed,  that  this      K.  B.  as  to  the  Upper  and  Lower 
constroction  results  from  combining      Mark  estates. 

B.B. — ^VOL.  XV.  0 


19*  1812.    CH.     1  MERIVALE,  690—692.  [r.b. 


MoGo  children  absolutely,  *exelusive  of  the  collieries,  whatever  tenure 
Mooo.  they  might  be  of ;  that  all  copyholds  of  inheritance  in  any  other 
[  ^691  ]  places  belonged  to  the  nine  children  of  Sarah  Mogg  equally  in 
tail,t  and  copyholds  not  of  inheritance  in  the  nine  children 
absolutely ;  and  the  collieries  wheresoever  situate,  and  of  what 
tenure  soever,  (not  being  freehold,)  belonged  to  the  nine  children 
of  Sarah  Mogg  equally  and  absolutely :  that  the  shares  of  Martha 
Hodges  Barter,  and  Thomas  Mogg  deceased,  became  the  property 
of  such  parties,  and  for  such  estates  as  follows,  (that  is  to  say,) 
with  regard  to  the  estates  in  High  Littleton  devised  to  the 
testator's  widow  for  life,  that  the  same  belonged  to  the  six  sur- 
viving children  of  Sarah  Mogg  deceased,  and  to  Sarah  Mogg  and 
Martha  Mogg,  the  children  of  Eichard  Mogg,  in  seven  parts  or 
shares,  (the  said  Sarah  Mogg  and  Martha  Mogg  taking  one  of 
such  seven  shares) ;  and,  with  respect  to  the  estates  in  High 
Littleton,  devised  to  the  trustees  during  the  life  of  the  said  John 
Hodges,  to  George  Mogg,  Jacob  Mogg,  and  Charles  Mogg, 
respectively,  and  to  the  said  Sarah  and  Martha,  the  children  of 
Eichard  Mogg  deceased,  in  four  equal  parts  or  shares,  (the  said 
Sarah  and  Martha  taking  one  of  such  four  shares  between  them) ; 
and,  as  to  the  freehold  estate  not  in  the  parish  of  High  Littleton, 
that  the  same  belonged  to  the  children  of  Eichard  and  Geo. 
Mogg,  respectively,  according  to  their  numbers,  as  purchasers  in 
fee-simple.  And,  as  to  the  freehold  collieries  and  copyhold 
estates  of  inheritance  not  in  Timsbury,  to  the  six  surviving 
children  of  Sarah  Mogg,  and  to  Sarah  and  Martha,  the  children 
of  Eichard  Mogg,  (such  last  mentioned  children  taking  one- 
[  •692  ]  seventh  *part  between  them) ;  as  to  the  copyhold  estates  of 
inheritance  in  Timsbury  to  George  Mogg,  and  the  children  of 
Eichard  Mogg,  (such  children  taking  one-fourth  part) ;  and  as 
to  the  copyhold  estates  for  lives,  to  the  customary  heirs  of 
Martha  Hodges  Barter  and  Thomas  Mogg ;  and  the  chattel  leases 
to  their  personal  representatives  absolutely ;  and  the  bill  prayed 
that  the  certificate  of  the  Court  of  King's  bench  might  be  con- 
firmed, and  the  rights  and  interests  of  the  parties  declared 
accordingly. 

t  Vide  postea  as  to  tliis,  the  devise     real  will,  being  oonformable  to  that 
of  the  copyholds,  according  to  the     of  the  Lower  Mark  estate. 
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Eobert  Mogg,  by  his  answer  stated,  that  he  was  advised  that,  Mooa 
according  to  the  true  construction  of  the  certificate,  and  of  the  mogg. 
will,  all  the  nine  children  of  Sarah  Mogg  took  equitable  estates 
tail,  with  cross  remainders  in  the  testator's  freehold  estates  not 
in  the  parish  of  High  Littleton  ;  and  that  the  true  construction 
of  the  certificate  was  not  as  in  the  supplemental  bill  stated,  in- 
asmuch as  the  Court  of  King's  Bench  gave  no  opinion  that  the 
said  nine  children  were  entitled  to  equitable  estates  for  their  lives 
only.  He  submitted  that  he,  together  with  the  other  children 
of  Sarah  Mogg,  born  after  the  death  of  the  testator's  son,  John 
Hodges,  were,  by  the  effect  of  the  certificate,  excluded  from  any 
share  of  the  estates  in  High  Littleton,  so  devised  to  trustees 
during  the  life  of  the  testator's  son,  John  Hodges ;  and  that,  if 
such  were  the  construction  of,  or  necessary  inference  from,  the 
certificate,  the  same  was  in  that  particular  erroneous ;  for,  the 
defendant  was  advised,  that  he  would  in  that  case  be  excluded 
from  any  share  of  the  last  mentioned  portion  of  the  freehold 
estates  of  the  testator  in  High  Littleton,  whereas  he  submitted 
that  he  was  entitled  to  an  estate  in  fee-simple,  or  fee-tail,  in 
one-ninth  part  of  the  same,  and  also  to  a  share  of  and  in  the 
parts  or  shares  of  the  same,  late  belonging  to  Martha  Hodges 
Barter  and  ^Thomas  Mogg  deceased,  by  the  effect  of  the  cross-  [  *693  | 
remainders  contained  by  implication  in  the  will  of  the  testator, 
George  Hodges:  and  he  also  submitted  such  certificate  was 
erroneous,  inasmuch  as  the  Court  of  King's  Bench  were  thereby 
of  opinion  that  the  shares  of  the  several  children  entitled  to  such 
of  the  testator's  estates  as  were  copyholds  and  leaseholds  for 
lives  did  vest  in  such  children  for  absolute  interests ;  and  that 
the  shares  late  of  the  said  Martha  Hodges  Barter  and  Thomas 
Mogg  deceased,  of  and  in  such  copyholds  and  leaseholds  for  lives, 
were  respectively  vested  in  their  personal  representatives, 
whereas  he  submitted  that  such  copyholds  and  leaseholds  for 
lives,  being  by  law  capable  of  limitations  in  the  nature  of  estates 
tail,  and  remainders  over,  the  estates  and  interests  of  the  several 
children  in  whom  the  same  became  vested  by  the  will  were  in- 
terests in  the  nature  of  estates  tail,  and  that  the  shares  of  Martha 
Hodges  Barter  and  Thomas  Mogg  respectively  did,  on  their  re- 
spective deaths  without  issue,  go,  in  the  manner  of  a  remainder, 

O  2 
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Mooo  to  the  several  other  children  entitled  to  the  original  shares 
MoGG.  thereof,  and  to  Sarah  and  Martha,  as  issue  of  the  body  of  their 
late  father,  Richard  Mogg,  deceased.  And  he  insisted  on  a  right 
to  a  share  in  the  last  mentioned  portion  of  the  freehold  estates 
in  High  Littleton,  in  opposition  to  the  plaintiffs  and  the  other 
parties,  who  by  the  effect  of  the  certificate  were  alone  considered 
as  entitled  thereto,  and  also  a  part  of  the  last  mentioned  shares 
in  the  copyholds  and  leaseholds  for  lives,  in  opposition  to  the 
personal  representatives  of  the  said  Martha  Hodges  Barter  and 
Thomas  Mogg,  respectively.  And  he  submitted  that,  according 
to  the  true  construction  of  the  will,  and  by  the  effect  of  the  sub- 
sequent assurances  in  the  pleadings  mentioned,  he  was  at  law 
(or  at  least  in  equity),  entitled  to  an  estate  in  fee-simple,  or  fee- 
[  *694  ]  tail,  in  one-ninth  part  of  all  the  ^freehold  estates  of  the  testator, 
as  well  in  the  parish  of  High  Littleton,  as  in  the  parishes  of 
Mark,  East  Brent,  South  Brent,  and  other  parishes  in  the  county 
of  Somerset,  without  any  exception,  and  in  all  the  freehold 
collieries,  and  also  to  an  equal  part  or  share  with  his  surviving 
brothers  and  sisters,  and  with  Sarah  and  Martha  (the  heirs  of 
the  body  of  his  brother,  Richard  Mogg,  deceased),  in  the  two- 
ninth  parts  or  shares  of  the  said  freehold  estates  and  collieries 
which  originally  vested  in  the  said  Martha  Hodges  Barter  and 
Thomas  Mogg,  respectively,  and  that  he  was  entitled  in  equity 
to  the  like  parts  or  shares  in  the  copyholds  and  leaseholds  for 
lives,  and  to  an  absolute  interest  in  one-ninth  part  of  the  lease- 
holds for  years,  or  estates  of  the  nature  of  chattel  interests :  that 
the  legal  estate  in  fee-simple,  and  absolute  interest,  in  all  the 
testator's  estates  freehold,  copyhold,  and  leasehold,  passed  to, 
and  became  vested  in  the  trustees  therein  named :  and  that  the 
divers  bequests  therein  contained  in  favour  of  the  children  of 
Sarah  Mogg  were  wholly  of  the  nature  of  trusts  or  equitable 
interests,  and  not  of  the  nature  of  legal  estates. 

1815.  The  cause  came  on  upon  the  equity  reserved,  at  the  sittings 

after  Trinity  Term,  1816. 

Leach  and  Palmer,  for  the  defendants,  Henry  Hodges  Mogg, 
and  Dorothy  Kingsmill,  and  their  families.     *     *     ♦ 


Rolls  Court, 
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Hodgson,  for  the  defendant,  Bobert  Mogg.  Mooa 

V, 
*  *  «  «  *  MOGO. 

Sir  Samuel  RomiUyy  Roupell,  and  Preston,  for  the  plamtiflfs :        [  6^8  ] 

r  703  1 

*  *  With  reference  to  the  gift  in  possession,  "  begotten  "  ''  ^ 
means  those  living  at  the  testator's  death,  and  ''  to  be  begotten  " 
must  mean  all  bom  afterwards.  But  with  reference  to  the  gift 
in  remainder,  "  begotten  "  applies  to  those  living  at  testator's 
death,  and  "  to  be  begotten  "  is  satisfied  by  letting  in  those  who 
were  born  afterwards,  and  before  John  Hodge's  death. — The 
Judges  having  come  to  this  conclusion  upon  the  point,  and  their 
conclusion  being  conformable  with  Ellison  v.  Airey,\  and  other 
cases  in  this  Court,  there  is  not  enough  to  induce  the  Court  to 
dissent  from  their  opinion. 

As  to  the  High  Littleton  property  which  is  devised  by  way  of 
remainder  after  John  Hodges'  death,  the  defendant's  argument 
is,  that  the  estate  vested  by  way  of  remainder,  but  afterwards 
opened  by  way  of  executory  devise.  It  is  to  be  admitted,  that 
where  the  devise  is  of  an  estate  in  possession,  the  after  born 
children  may  take  by  the  learning  of  executory  devise — so  if  it 
were  the  case  of  a  deed,  they  might  take  by  way  of  springing 
use.  But  where  is  the  authority  that  an  *e8tate  by  way  of  re-  [  '704  ] 
mainder  can  open  after  once  it  has  vested  in  possession  ?  *  * 
Here  all  the  children,  if  they  had  been  born  in  John  Hodges' 
life,  might  have  taken  by  way  of  remainder ;  consequently,  those 
who  were  in  fact  bom  after  his  death  cannot  take  by  way  of 
executory  devise. 

After  the  above  arguments  on  the  main  points  of  the  case,  His 
Honor  stopped  the  other  counsel  who  were  to  have  maintained 
the  certificate,  and  declared  his  opinion  to  be  in  conformity  with 
that  of  the  Court  of  B.  B.,  except  as  to  the  leaseholds  for  lives  :t 
but  intimated  that  he  would  hear  the  reply. 

On  a  subsequent  day.  Leach,  after  what  had  fallen  from  the 
Court,  and  on  a  consideration  of  the  state  of  the  arguments, 
declined  replying. 

t  1  Yes.  sen.  111.  %  eee  anU, 
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Nothing  afterwards  fell  from  the  Court ;  but  the  following  is 
an  abstract  of  the  decree. 

Declare,  That  the  nine  children  of  Sarah  Mogg  took  estates  in 
tail  general,  as  tenants  in  common  with  cross  remainders  in  such 
parts  of  the  estates  at  High  Littleton  as  were  devised  to  the 
testator's  widow  for  life,  and  in  the  coUieries,  &c.  of  which  the 
testator  was  seised  in  fee.  That  they  also  became  entitled,  in 
equal  shares,  as  tenants  in  common,  to  estates  in  the  nature  of 
estates  tail,  with  limitations  thereupon  in  the  nature  of  cross 
remainders,  in  all  such  parts  of  the  copyhold  and  leasehold 
estates  (except  collieries,  &c.)  as  were  holden  for  one  or  more 
life  or  lives,  and  not  situated  in  Timsbury.  That  they  also 
became  entitled  to  the  like  estates  and  with  the  like  limitations 
in  such  of  the  leasehold  collieries,  &c.  wherever  situate,  as  were 
holden  for  one  or  more  life  or  lives.  That  they  also  became 
entitled  absolutely,  as  tenants  in  common,  in  equal  shares,  to 
such  of  the  copyhold  estates  as  were  held  for  years,  determinable 
upon  lives,  and  to  the  leasehold  collieries,  &c.  and  other  lease- 
hold estates  held  for  years,  or  for  years  determinable  upon  lives 
(except  such  copyholds  and  leaseholds  for  years  not  being 
collieries,  &c.  as  were  situate  in  Timsbury,  which  were  by  the 
will  directed  to  be  annexed  to  the  residue  of  the  estates  at  High 
Littleton). 

That  Martha  Hodges  Barter  deceased,  Richard  Mogg  deceased, 
the  defendant  George  Mogg,  and  Thomas  Mogg  deceased  (the 
four  children  of  Sarah  Mogg  bom  in  the  lifetime  of  the  testator), 
together  with  the  plaintiff,  Jacob  Mogg  (who  was  born  before  the 
death  of  John  Hodges  the  testator's  son),  and  the  plaintiff, 
Charles  Mogg  (who  was  en  ventre  sa  mere  *at  the  time  of  the 
death  of  the  said  John  Hodges),  took  estates  in  tail  general,  with 
cross  remainders,  in  such  parts  as  were  freehold  of  inheritance, 
in  the  residue  of  the  estates  in  High  Littleton  not  devised  to  the 
testator's  wife  for  life,  and  in  such  of  the  copyhold  estates  of  in- 
heritance as  were  situate  in  Timsbury.  And  that  the  same 
parties  took,  as  tenants  in  common,  estates  in  the  nature  of 
estates  tail;  and  subject  to  limitations  in  the  nature  of  cross 
remainders,  in  such  of  the  copyhold  estates  and  leasehold  estates 


t  Reg.  Lib.  B.  1815,  p.  1202. 
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bolden  for  one  or  more  life  or  lives,  as  formed  any  part  of  sach       Mooo 
residue  of    the  High  Littleton  property,   or  were  situate  in        Moaa. 
Timsbury  (except  collieries,  &c.),  and  were  also  entitled  to,  and 
took  absolutely  and  equally  as  tenants  in  common,  such  parts  of 
the  residue  of  the  High  Littleton  property  as  were  held  for  years, 
or  for  years  determinable  on  lives,  and  all  the  copyhold  and 
leasehold  estates  in  Timsbury  held  for  years,  or  for  years  de- 
terminable on  lives,  other  than  and  except  the  collieries,  &c. 
That  the  nine  children  of  Sarah  Mogg  took,  as  joint  tenants,  an 
equitable  estate  for  their  lives,  and  the  life  of  the  survivor,  of 
and  in  all  the  freehold  estates  not  situate  within  High  Littleton 
(except  collieries,  &c.),  with  remainder  in  fee- simple  to  the  issue 
collectively  of  the  four  eldest  of  such  children;  viz.   Martha 
Hodges  Barter,  Eichard  Mogg,  George  Mogg,  and  Thomas  Mogg 
(being  the  children  born  in  the  lifetime  of  the  testator),  such 
issue  to  take  as  tenants  in  common,  and  not  as  joint  tenants ; 
and  that  the  same  parties  took  the  same,  or  the  like  interests, 
and  with  the  same  or  the  like  remainders,  in  the  copyhold 
estatest  of  or  to  which  the  testator  was  seised  ♦or  entitled  for      [  '707  ] 
an  estate  of  inheritance,  not  situate  in  Timsbury. 

That  the  shares  late  of  Bichard  Mogg,  Thomas  Mogg,  and 
Martha  Hodges  Barter,  (the  three  deceased  children  of  Sarah 
Mogg,)  in  all  the  testator's  estates  and  properties  respectively, 
(exclusive  of  their  shares  of  the  freeholds  and  copyholds  of 
which  they  were  only  tenants  for  life,)  did,  on  their  deaths 
respectively,  descend,  go  to,  or  become  the  property  of,  such 
parties  as  follows,  (that  is  to  say,)  I.  As  to  the  share  of  Bichard; 
and,  first,  with  respect  to  his  share  of  the  estates  held  as  free- 
hold of  inheritance,  to  Sarah  and  Martha,  the  daughters  and 
heirs  of  the  body  of  the  said  Bichard  Mogg,  equally  as  copar- 
ceners in  tail ;  secondly,  with  respect  to  the  estates  holden  by 
copy  of  Court  Boll,  or  leases  for  life  or  lives  wherever  situate,  it 

t  See  the  difference  between  the  the  same  clause  with  the  copyholds), 

nnH  and  the  case  in  B.  B.  before  proceeded  on  the  ground  that  the 

noticed,    which    accounts    for    the  whole  legal  interest   in  them  was 

variation  between  the  certificate  and  vested  in  the  trustees,  both  by  the 

decree,  as  to  these  copyholds.    It  is  words  of  the  will,  and  by  renewals 

understood  that  the  decree  as  to  the  of  the  leases. 
leaseholds  (which  were  deyised   in 
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MoGG  was  declared  that  a  certain  settlement  executed  by  Bichard 
MooG.  Mogg  barred  the  estate  tail  or  interest  in  nature  of  an  estate 
tail  then  vested  in  him,  and  all  estates  and  interests,  or  limita- 
tions in  the  nature  of  cross  remainders  expectant  or  dependent 
thereon,  and  that  the  said  share  passed  by  certain  other  convey- 
ances in  the  pleadings  mentioned ;  thirdly,  with  respect  to  the 
estates  holden  by  copy  of  Court  Roll,  or  by  leases  for  years 
absolute,  or  for  years  determinable  upon  life  or  lives,  it  was 
declared  that  his  said  share,  having  vested  in  him  for  an  abso- 
[  *70S  ]  lute  estate,  also  passed  by  the  settlement  *and  subsequent  in- 
struments. II.  As  to  the  share  of  Thomas;  and,  first,  with 
respect  to  the  estates  in  High  Littleton  devised  to  the  testator's 
wife  for  life,  the  same  went  or  remained  to  the  seven  children  of 
Sarah  Mogg  surviving  at  the  death  of  Thomas,  and  to  Sarah 
and  Martha,  the  children  of  Bichard  Mogg  deceased,  (they  the 
surviving  children  taking  each  an  equal  eighth  share,  and  the 
said  Sarah  and  Martha  taking  the  remaining  eighth,  as  repre- 
senting their  said  late  father.)  Secondly,  with  respect  to  free- 
holds of  inheritance  being  parts  of  the  residue  of  the  estate  in 
High  Littleton,  the  same  went  or  remained  to  Martha  Hodges 
Barter  deceased,  and  George  Mogg,  and  the  plaintiffs  Jacob  and 
Charles  Mogg,  and  to  Sarah  and  Martha,  the  children  of  Bichard 
Mogg,  deceased,  in  equal  parts  or  shares,  (that  is  to  say,) 
Martha  Hodges  Barter,  George,  Jacob,  and  Charles,  took  one- 
fifth  each,  and  Sarah  and  Martha,  the  remaining  fifth  between 
them ;  third,  with  respect  to  the  freehold  collieries,  &c.  where- 
soever situate,  to  the  surviving  seven  children  of  Sarah  Mogg, 
and  Sarah  and  Martha,  the  children  of  Bichard  Mogg  deceased, 
in  equal  parts  or  shares,  (that  is  to  say,  to  each  of  the  said  sur- 
viving children  an  equal  eighth,  and  the  said  Sarah  and  Martha, 
the  remaining  eighth  part  between  them  equally.)  Fourth,  with 
respect  to  the  copyhold  estate  of  inheritance  in  Timsbury ;  to 
Martha  Hodges  Barter,  George  Mogg,  the  plaintiffs,  Jacob  and 
Charles  Mogg,  and  the  said  Sarah  and  Martha,  the  children  of 
Bichard  Mogg,  in  equal  fifth  parts,  the  said  Sarah  and  Martha 
taking  an  equal  fifth  between  them  equally.  Fifth,  with 
respect  to  the  estates  held  by  copies  of  Court  Boll  or  leases 
for  lives,  the  share  of  the  said  Thomas  Mogg,  (except  such  part 
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of  the  original  share  of  Bichard  Mogg,  as  *  Thomas  acquired  Mooo 
under  the  deeds  or  instruments  in  the  pleadings  mentioned,)  did  mooo. 
on  the  death  of  him  the  said  Thomas  Mogg,  (he  having  done  no  [  •709  ] 
act  to  bar  his  estate  or  interest  in  the  nature  of  an  estate  tail, 
and  the  limitations  thereon  expectant  or  depending  as  aforesaid,) 
go  over,  in  the  nature  of  a  remainder,  to  such  of  his  surviving 
brothers  and  sisters,  as  at  the  time  of  his  death  were  (accord- 
ing to  the  several  declarations  of  the  original  rights  of  the  par- 
ties before  made,)  tenants  in  common  with  him  the  said  Thomas 
Mogg,  of  the  said  premises  respectively,  and  to  the  said  Sarah 
and  Martha,  (the  daughters  and  heirs  of  the  body  of  Bichard 
Mogg  deceased,)  each  surviving  brother  or  sister,  (so  entitled  by 
way  of  cross  remainder,)  and  the  said  Sarah  and  Martha,  (as 
representing  the  said  Bichard  Mogg,  their  father,)  taking  one 
equal  part  or  share,  and  the  said  Sarah  and  Martha,  taking 
their  share  equally  between  them ;  and  the  part  which  Thomas 
Mogg  so  acquired  as  aforesaid  of  the  share  originally  of  Bichard 
Mogg,  did  on  the  death  of  Thomas,  pass  by  his  will  in  the  plead- 
ings stated.  Sixthly,  with  respect  to  the  estates  held  by  copy  of 
Court  Boll  or  leases  for  years  absolute,  or  years  determinable 
with  lives,  the  share  of  the  said  Thomas  Mogg,  having  vested  in 
him  for  an  absolute  estate  and  interest,  did,  on  his  death,  pass 
by  his  will. 

The  Court  made  a  similar  distributive  declaration  as  to  the 
share  of  Martha  Hodges  Barter,  deceased,  (mutatis  mutandis) ^ 
and  referred  it  to  the  Master  to  inquire  and  certify  what  estates 
freehold,  copyhold,  and  leasehold,  and  what  collieries,  mines, 
and  veins  of  coal,  the  testator  died  seised  and  possessed  of,  and 
to  state  the  tenures  respectively,  and  to  distinguish  all  the 
different  parts  of  the  estates  with  reference  to  the  *preceding  [*7i0] 
declarations.  And  also  in  like  manner  to  inquire  and  certify  in 
whom  the  several  estates  and  shares  of  the  said  estates  were 
then  vested,  with  reference  to  the  aforesaid  declarations,  and 
how,  and  by  what  means,  and  for  whose  use,  the  same  were  then 
so  vested.    And  all  usual  directions,  &c.t. 

t  This  note  of  the  case  of  Mogg  y.  has  been  commented  on  by  Mr. 
Mogg  was  communicated  by  Mr.  Preston,  in  the  3rd  vol.  of  his  work 
Hodgson,  of  Lincoln's  Inn.  The  case      on  Conveyancing,  p.  556. 
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(1  Maddock,  1—12.)  July  4. 

Specific  performance  refused  of  an  agreement,  to  sell  an  estate  in  fee,       p 
by  one  who  supposed  he  was  absolute  owner  of  the  estate,  when  he  was         V.-C. 
only  tenant  for  life,  under  a  settlement,  with  a  proviso  empowering  him 
to  purchase  **  an  estate  in  fee  simple  in  possession,  in  some  convenient  *-     ^ 

place  or  places  in  England,  of  equal  or  better  value,  and  to  settle  the 
same  to  him  in  lieu  of  the  settled  estate,  which  was  then  to  be  his  own.*' 

Unreasonableness  or  hardship  as  a  defence  to  specific  performance. 

[This  was  a  bill  for  a  specific  performance  of  an  agreement  by 
the  defendant  for  the  sale  of  certain  premises  to  the  plaintiff.] 

By  a  settlement  made  previous  to  the  marriage  of  the  defen-  [  3  J 
dant,  the  premises,  in  question,  were  conveyed  by  *  *  the 
father  of  the  defendant's  wife,  *  *  to  the  use  of  the  defen- 
dant, and  his  assigns,  for  life ;  with  remainder  to  the  use  of 
trustees  and  their  heirs,  during  the  life  of  defendant,  to  preserve 
contingent  remainders ;  with  remainder  to  the  use  of  Elizabeth 
Leversage,  the  wife  of  defendant,  and  her  assigns  for  her  life, 
with  remainder  to  the  said  trustees  and  their  heirs,  in  like 
manner  to  preserve  contingent  remainders;  with  remainder  to 
the  use  of  the  first  and  other  sons  of  the  body  of  the  defendant 
and  his  said  wife,  severally  and  successively  in  tail  general,  with 
remainders  over.  *  *  And  in  the  settlement  was  contained  [*1 
the  following  proviso:  "Provided  also,  and  it  was  thereby 
further  declared  and  agreed,  by  and  between  all  said  parties 
to  said  indenture,  that  in  case  the  defendant,  when  he  should  be 
in  possession  of  said  premises  by  virtue  of  the  limitations  thereof 
thereinbefore  made  to  him,  should  settle,  convey,  and  assure 
other  lands  and  tenements  of  an  estate  of  inheritance  in  fee- 
simple,  in  possession,  in  some  convenient  place  or  places  in 
England,  of  equal  or  better  value  than  the  said  premises  there- 
by granted  and  released,  and  in  lieu  and  recompense  thereof, 
unto  and  for  such  and  the  Uke  uses,  intents  and  purposes,  and 
upon  such  and  the  like  trusts,  and  under  and  subject  to  such 
encumbrances  as  the  said  premises  were  thereby  settled  and 
assured  unto ;  and  in  such  case,  and  at  all  times  from  thence- 

t  See  Barker  v.  Cbx  (1876)  4  Ch.      N.    S.    662,    an  1   the    cases   there 
D.  464,  46  L.  J.  Ch.  62,  35  L.  T.      cited. 
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HowBLL  forth,  all  and  every  the  uses,  trust  or  trusts,  estate  and  estates 
George,  thereon,  before  limited,  expressed,  and  declared  of  or  concerning 
the  same,  should  cease,  determine,  and  be  utterly  void  to  all 
intents  and  purposes ;  and  the  same  premises  should  from 
thenceforth  remain  and  be  to  and  for  the  only  proper  use  and 
behoof  of  the  defendant,  his  heirs  and  assigns,  for  ever,  and  to 
and  for  no  other  use,  intent  or  purpose  whatsoever,  any  thing 
therein  contained  to  the  contrary  notwithstanding.'' 

The  defendant  at  the  time  of  the  agreement  was  in  fact  only 
tenant  for  life  in  possession.  His  son,  the  issue  of  the  marriage, 
r  ^s  ]  attained  twenty-one  in  December,  1808,  *and,  together  with  the 
defendant's  wife,  refused  to  join  in  a  recovery  or  conveyance. 
The  defendant  by  his  answer  swore,  that  at  the  time  he  entered 
into  the  agreement  for  the  sale  of  the  estate,  he  erroneously 
conceived,  (being  altogether  unacquainted  with  matters  of  law, 
and  not  having,  to  his  recollection  or  belief,  perused  said  settle- 
ment since  his  marriage,  nor  remembering  the  contents  thereof) 
that,  defendant  either  had  such  an  interest  in  the  estate,  or  such 
a  power  over  the  same,  as  would  enable  him,  with  the  con- 
currence of  his  wife,  to  sell  the  estate  absolutely,  without  any 
restriction  whatsoever. 

Mr.  Hart  and  Mr.  Fisher,  for  the  plaintiff,  contended,  that 
the  defendant  ought  *  *  forthwith  to  exercise  the  power 
vested  in  him  by  the  proviso,  and  make  a  settlement  of  other 
premises  of  equal  value,  in  compliance  with  such  proviso.  *    *    * 

I  6  ]  Sir  S.  Romilly  and  Mr.  Home,  for  the  defendant,  argued, 

that  the  agreement  was  made  under  a  mistake  as  to  the  defen- 
dant's power  over  the  estate  ;  and  that  the  Court  should  not  by 
its  decree,  under  the  circumstances,  compel  the  defendant,  *  * 
to  act  under  the  proviso. 

The  Vice-Chancbllor  : 

The  defendant  thought,  when  he  entered  into  the  agreement, 
he  had  an  absolute  power  over  the  estate,  but  has  since  found 
he  is  only  tenant  for  life,  and  his  wife  and  son  refuse  to  join 
with  him  in  suffering  a  recovery,  so  as  to  enable  him  to  perform 
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his  agreement.    He  is  willing  to  convey  as  far  as  he  can,  and  to     Howell 
compensate  the  plaintiff  for  any  injury  he  may  have  sustained,      gbobob. 
It  is  contended  that,  the  defendant  ought  to  be  compelled  to 
procure  his  wife  and  son  to  join  with  him  in  a  recovery;  or, 
that  under  the  proviso,  he  ought  to  acquire  a  fee  in  the  lands  in 
question,  and  convey  them  to  the  plaintiff. 

[After  disposing  of  the  former  contention  t  the  Viob-Chan- 
CELLOR  continued :  ] 

With  regard  to  the  second  point,  the  compelling  of  the  defen-  [  7  ] 
dant  to  make  a  title,  by  means  of  the  power  given  by  the  proviso, 
the  case  is  entirely  new.  The  difficulty  of  proceeding  under  the 
power  is  very  great.  By  the  terms  of  the  proviso,  he  must  find 
an  estate  of  inheritance  in  fee-simple,  in  some  convenient  place 
or  places  in  England,  of  which  he  is  to  judge,  and  of  equal  *or  [  •g  ] 
better  value.  He  may  object,  that  he  is  unable,  or  unwilling  to 
purchase  an  estate  of  greater  value ;  and  those  interested  in  the 
present  estate  would  object  to  his  purchasing  an  estate  of  less 
value ;  so  that  the  defendant  must  procure  an  estate  of  exactly 
equal  value.  Can  the  Court  decree  this,  when  it  is  so  uncertain 
whether  it  can  be  performed  during  the  plaintiff's  life  ?  Who  is 
to  look  out  for  the  estate  ?  Who  are  to  be  consulted  about  the 
title  ?  Then  the  estate  is  to  be  in  a  convenient  situation.  Is 
the  Court  to  try  this  ?  Is  it  to  be  referred  to  the  Master  to  say 
what  is  a  convenient  situation?  If  the  defendant,  from  the 
pecuniary  inability  which  he  is  now  stated  to  be  under,  should 
forbear  to  make  the  purchase  of  another  estate,  when  one 
answering  all  the  necessary  requisites  has  been  found,  is  the 
Court  to  grant  an  attachment  against  him  on  account  of  that 
inability  ?  Such  a  proceeding  might  be  warranted  if  the  defen- 
dant had  expressly  contracted  to  make  such  a  purchase ;  but 
would  it  be  equitable  in  the  present  case,  where  no  such  contract 
was  made  or  intended  ?  What  a  source  of  litigation  might  be 
occasioned  by  the  necessity  of  applying  to  the  Court  to  enforce 
the  decree  by  attachment  in  every  case  in  which  the  parties 
might  differ  as  to  the  locality,  value,  or  title  of  the  new  estate ; 
and  how  difficult  would  it  be  to  decide  such  questions  satis- 
t  See  note  to  Emery  v.  iVa$e,  7  B.  B.  116.— 0.  A.  8. 
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Howell  factorily,  or  to  compel  the  purchase  by  a  reluctant  purchaser. 
Geoeqe.  The  indefinite  protraction  of  a  termination  of  the  suit  during  the 
pendency  of  those  questions,  and  the  consequential  suspense  of 
the  rights  of  the  parties,  and  the  knowledge  or  enjoyment  of 
their  property  in  the  meantime,  together  with  the  expense  as 
well  as  delay  of  such  proceedings,  constitute  additional  objections 
to  the  proposed  decree.  These,  and  other  difficulties  that  might 
arise,  show  the  impropriety  of  decreeing  a  specific  performance 
through  the  medium  of  this  proviso. 
[  9  ]  The  Court  has  a  discretion  as  to  decreeing  a  specific  perform- 

ance ;f  and  no  authority  has  been  cited  to  shew  that  the  Court 
will  decree  a  specific  performance  in  a  case  circumstanced  like 
this.  The  plaintiff  is  not  without  remedy.  He  may  at  law  re- 
cover in  damages  a  compensation  for  the  injury  he  has  sustained. 
Five  years  have  elapsed  between  the  date  of  the  agreement 
and  the  filing  of  the  bill.  In  excuse  of  that,  it  is  said  the  plaintiff 
would  not  proceed  till  the  son  attained  twenty-one,  in  hopes  that 
he  would  join  in  a  recovery. 

There  are  many  cases  in  which  a  specific  performance  has 
been  refused,  where  the  execution   of   the  agreement  would 
operate  with  considerable  hardship  on  the  defendant.    Fain  v. 
Brown,l  is  a  strong  case  of  that  description. 
[  10  ]  A  court  of  equity  will  not  decree  a  specific  performance  of  an 

[  •ii  ]  agreement,  when  from  the  circumstances  it  *is  doubtful  whether 
the  party  meant  to  contract  to  the  extent  that  he  is  sought  to  be 
charged.  §  Did  this  defendant  intend  to  contract  to  the  extent 
he  is  sought  to  be  charged  ?  He  never  contracted  to  purchase 
another  estate  to  enable  him  to  convey  the  estate  agreed  to  be 
sold. 

It  is  competent  to  the  Court,  in  the  exercise  of  its  discretion, 
as  to  decreeing  a  specific  performance,  to  consider  the  circum- 
stances under  which  the  agreement  was  obtained.  |!  A  mistake 
in  a  contract  may  be  remedied.  Here  the  party  agreed  under  a 
mistaken  notion  that  he  was  the  owner  of  the  fee.    In  Costigan  v. 

t  White  v.  Damon,  6  E.  B.  71,  75  (2  Sch.  &  Lef.  554). 
(7  Ves.  30,  35).  ||  Marquis  Totonshend  v.  Stangroom, 

t  2  Ves.  Sen.  307.  5  fi.  R.  312  (6  Ves.  339). 
§  HameU  v.  YeUding,  9  E.  E.  98 
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Hastier  (2  Sch.  &  Lef.  at  p.  166),  Lord  Redesdale  says,  "When  Howell 
a  person  undertakes  to  do  a  thing  which  he  can  himself  do,  or  qeorge. 
has  the  means  of  making  others  do,  the  Court  compels  him  to  do 
it,  or  procure  it  to  be  done,  unless  the  circumstances  of  the  case 
make  it  highly  unreasonable  to  do  so."  He  then  puts  the  case 
of  a  mortgagor  agreeing  with  a  tenant  for  a  lease.  The  tenant, 
says  he,  has  a  right  to  say,  "  You  shall  either  obtain  the  consent 
of  the  mortgagee  or  redeem  the  mortgage ;  or,  if  you  complain 
of  the  hardship  of  this,  you  shall  rescind  the  contract.  A  court 
of  equity,"  he  continues,  "  may  not  compel  the  mortgagor,  if 
highly  inconvenient,  to  *pay  ofif  the  mortgage  for  the  purpose  of  [  *^2  j 
giving  effect  to  the  contract ;  but  then  he  shall  not  enforce  it 
against  the  tenant,  if  the  tenant  does  not  wish  to  abide  by  it. 
If  the  tenant  will  not  give  up  the  contract,  the  Court  might  say, 
it  should  not  be  specifically  enforced  against  the  landlord,  under 
such  circumstances  ;  and  leave  the  tenant  to  seek  his  compensa- 
tion in  damages  at  law.*'  This  case  is  not  exactly  the  present, 
but  it  comes  very  near  it,  and  strongly  applies. 

The  want  of  mutuality  in  a  contract  is  a  sufficient  ground  for 
refusing  a  specific  performance.!  Was  there  mutuality  in  this 
contract  ?  Could  the  defendant  have  insisted  on  the  plaintiff's 
waiting  till  he  could  procure  the  estate  by  means  of  his  power 
under  the  proviso  ?    Certainly  not. 

This  is  not  a  case  where  a  specific  performance  ought  to  be 
decreed.  The  plaintiff  must  be  left  to  his  remedy  at  law.  The 
defendant  was  very  blameable  in  not  looking  into  his  title  before 
he  made  the  agreement ;  but  all  the  authorities  are  against  a 
decree  for  a  specific  performance  in  a  case  circumstanced  like 
the  present. 

The  bill  must  be  dismissed,  but  without  costs. 

t  But  not  where   such  want   of      fault  or  failure  of  the  defendant,  as 
mutuality  is  attributable  to  the  de-      in  this  case. — 0.  A.  S. 
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1815. 
Avg.  5. 

Plumeb, 
V.-C. 

[46] 


COTTON  V.   SCARANCKE.t 

(1  Maddock,  45.) 

On  a  limitation  by  settlement  *'  to  the  next  of  kin  of  the  said  Anne 
Parr  of  her  own  blood  and  family,  as  if  she  had  died  sole  and  un- 
married/' the  next  of  kin  of  the  half  blood  take  pari  passu  with  the 
whole  blood. 

On  a  petition  in  this  cause  for  payment  of  money  oat  of 
Court,  a  question  arose  upon  the  construction  of  a  settlement, 
made  previous  to  the  marriage  of  Anne  Parr,  by  which,  in  default 
of  appointment  by  Anne  Parr,  a  limitation  was  made  of  personal 
property,  "  to  the  next  of  kin  of  the  said  Anne  Parr  of  her  own 
blood  and  family,  as  if  she  had  died  sole  and  unmarried."  The 
question  was.  Whether  these  words  passed  the  property  to  the 
next  of  kin  of  the  whole  bloody  in  exclusion  of  next  of  kin  of  the 
Jialf  blood? 

The  Vice-Chancbllor  : 

This  point  is  very  clear.  It  is  a  question  between  the  next 
of  kin  of  the  whole  blood  and  those  of  the  half  blood.  This  is  a 
limitation  of  personal  property,  where  whole  and  half  blood  are 
not  distinguished.  There  is  no  mention  of  whole  blood  in  the 
deed.  Those  of  the  whole  and  half  blood  take  together,  as 
under  the  Statute  of  Distributions.  The  meaning  of  the  deed 
appears  to  have  been,  to  exclude  next  of  kin  by  marriage. 


1815. 
Atig.  14. 

Tlumkr, 
V.-O. 

[53] 


Ex  PARTE  ALDERSON  and  Another. 

(1  Maddock,  53.) 

J.  R.  before  her  bankruptcy,  being  pressed  to  discharge  a  debt,  giving 
to  her  oreditor  a  draft  on  the  executor  of  a  debtor  of  hers,  which  draft 
the  executor  promised  to  discharge  on  receiving  assets,  is  a  good  equit- 
able assignment  of  the  debt,  and  available  against  the  assignees  of  J.  R. 

A  BBPOBT  of  this  case  on  Appeal,  under  the  name  Ex  parU 
South  (8  Swanston,  892),  will  be  found  in  a  later  volume  of  the 
Bevised  Beports. 
t  Haltcn  V.  Foster  (1868)  L.  B.  3  Ch.  505,  37  L.  J.  Oh.  547, 18  L.  T.  N.  S.  623. 
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Ex    PARTE     WELL8.t  1815. 

(1  Maddock,  '72—74.)  Aug,  17. 

To  maintain,  an  adjudication  of  bankruptcy,  the  petitioning  creditor's 
debt  must  be  due,  and  must  have  been  incurred  previously  to  an  act  of         y  ^q^ 
bankruptcy.  ^  ^'^  ^ 

*    *    The  petition  Ex  parte  WeUs  waa  preaented  by  the  joint 
creditors  of  Roberts  &  Co.  to  supersede  a  *separate  commission       [  *73  ] 
against  Roberts,  and  was  resisted  on  the  ground,  that  the  joint 
commission  was  invalid. 

On  the  23rd  March,  1815,  a  joint  docket  was  struck  against 
Roberts  &  Co.  and  was  followed  up  by  a  joint  commission,  which 
issued  on  the  28th  March,  1815,  under  which  Roberts  &  Co. 
were  declared  bankrupts.  The  debt  of  the  petitioning  creditor 
arose  from  a  sale  on  the  26th  January,  1815,  at  two  months' 
credit,  of  raw  sugars,  to  the  bankrupts,  who  were  refiners; 
which  credit  would  have  expired  on  the  26th  of  March,  but  that 
day  being  Sunday,  it  expired,  according  to  the  custom  of  the 
trade,  on  the  ensuing  Saturday,  the  1st  of  April. 


Thb  Vicb-Chancbllor  : 

This  separate  commission,  the  validity  of  which  is  not  im- 
peached, is  sought  to  be  superseded,  as  it  will  be  more  convenient 
to  take  all  the  accounts  under  the  joint  commission,  and  be  a 
saving  of  expense ;  and,  certainly,  this  is  an  ordinary  applica- 
tion. But  before  a  separate  commission  is  superseded  the  Court 
must  see  that  there  is  a  valid  joint  commission ;  for  if  the  joint 
commission  is  bad,  it  would  be  improper  to  supersede  a  good 
separate  commission. 

The  Act  I  requires  an  oath  ''  of  the  truth  and  validity  "  of  the 
debt,  to  entitle  the  creditor  to  a  commission.  Here,  the  period 
ior  which  credit  was  given  had  not  elapsed ;  and  the  creditor 
could  not  with  propriety,  swear,  that  on  the  23rd  of  March  the 
bankrupt  was  then  indebted  to  him,  but  only  that  he  would  be, 
on  the  1st  *of  April.  No  debt  was  due  when  the  docket  was  [  •74  ] 
fitruck.  Another  objection  is,  that  no  act  of  bankruptcy  appears 
to  have  been  committed  subsequent  to  the  accruing  of  the  debt ; 

t  Ex  parte  Hayward  (1S71)  L.  B.  t  5  Geo.  XL  c.  30,  s.  23.    [Bep.  6 

6  Ch.  546,  40  L.  J.  Bky.  49,  24  L.  T.      Geo.  IV.  c.  16,  s.  1.] 
N.  a  78i. 

B.B. — ^VOL.  XV,  P 
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[b.r* 


Ex  parte 
Wbllb. 


which  is  another  circumstance  fatal  to  the  commission.  On 
both  points  the  joint  commission  cannot  be  supported.  This 
petition,  therefore,  must  be  Dismissed,  and  with  costs ;  for  the 
invalidity  of  the  joint  commission  appears  on  the  affidavits  filed 
in  support  of  the  petition. 


1815. 
Avg.  25. 

Plumeb, 
V.-C. 

[80] 


[  81] 


WALL  V.  STUBBS. 

(1  Haddock,  80—82.) 

Misrepreeentation  of  the  value  of  an  estate  is  a  defence  against  8X>ecific 
performance. 

Query,  whether,  where  Tender  entitled  only  under  an  agreement,  sella 
to  another,  such  vendee  can  object  to  a  specific  performance,  on  the 
ground  of  the  statute  of  32  Hen.  YIII.  c.  9. 

This  was  a  bill  filled  by  the  vendor  of  an  estate,  against  the 
vendee,  for  a  specific  performance  of  the  agreement  to  purchase. 
The  specific  performance  was  resisted,  on  the  ground,  that 
misrepresentation  had  been  employed  to  induce  the  vendee  to 
purchase  the  estate  at  a  price  much  beyond  its  value ;  and  a» 
further  objection  was,  that  as  the  vendor  was  himself  only 
entitled  to  the  estate  in  virtue  of  an  agreement  with  the  persons 
of  whom  he  purchased,  and  no  conveyance  ha^  been  made  to 
him,  or  possession  taken,  the  stat.  82  Hen.  VIII.  c.  9,t  applied. 

A  great  deal  of  evidence  was  adduced ;  by  the  plaintiff,  to 
prove  that  the  estate  was  of  the  value  it  had  been  represented  to 
be ;  and  by  the  defendant,  to  show  it  was  of  much  less  value. 

The  Vice-chancellor  entered  into  a  very  minute  considera- 
tion of  the  evidence ;  and  thought  there  was  proof,  by  persons 
best  able  to  form  a  judgment,  of  great  misrepresentation  as  to 
the  value  of  the  estate,  which  appeared  to  be  worth  5,000J.  less 


+  By  this  Act,  no  one  shall  sell  or 
purchase  any  pretended  right  or  title 
to  land,  unless  the  vendor  hath  re- 
ceived the  profits  thereof  for  one 
whole  year  heforo  such  grant,  or 
hath  been  in  actual  possession  of  the 
land,  or  of  the  reversion  or  remain- 
der, on  pain  that  both  purchaser  and 
vendor  shall  each  forfeit  the  value 
of  such  land  to  the  King  and  the 


prosecutor. 

The  defendant,  in  the  first  instance, 
pleaded  this  statute ;  but  the  plea 
not  being  put  in,  on  oath,  it  was,  on 
motion,  ordered  to  be  taken  off  tlie 
file.  [The  obj  ection  upon  this  statat e 
would  certainly  be  of  no  avail  at  tlie 
present  day.  See  Jenkins  v.  Jones 
(1882)  9  Q.  B.  Div.  128,  51  L.  J,  Q. 
B.  438.— F.  P.] 
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than  it  was  represented  to  be ;  and  considered  that  as  a  sufficient 
ground  to  refuse  a  specific  performance ;  relying  for  authority, 
upon  Buxton  v.  Li«ter,t  Haivard  v.  Hopkins^l  Higginson  v. 
Clowes,^  EUard  v.  Lord  Landaffe,\\  Legge  v.  Croker.V, 

His  Honour,  also,  further  observed  that,  whether  the  mis- 
representation be  wilful  or  not ;  or  of  a  fact  latent,  or  patent, 
such  misrepresentation  may  be  used  to  resist  a  specific  perfor- 
mance, unless  the  purchaser  really  knew  how  the  fact  was. ft 
In  this  case  the  plaintiff  must  be  left  to  his  remedy  at  law.  In 
a  court  of  law,  on  a  proper  case  made,  damages  may  be  given, 
commensurate  to  the  injury  the  plaintiff  may  have  sustained ; 
and  such  Court  can  better  examine  *into  all  the  circumstances 
of  a  case  like  the  present,  in  which  there  is  contradictory  evidence. 
Money  is  all  the  plaintiff  seeks  by  his  bill,  as  is  the  case  in  all 
bills  by  vendors,  and  money  will  be  given  him  at  law,  if  he  is 
found  entitled  to  it. 

The  Vice-chancellor  being  of  opinion  that  the  bill  must  be 
dismissed,  on  the  gi'ound  of  misrepresentation,  thought  it 
unnecessary  to  consider  the  objection  arising  out  of  the  statute  of 

Henry  VIH. 

Bill  dismissed,  tviihout  costs.H 


Wall 

V. 

Stubbb. 


[*82] 


t  Prec.  Chanc.  383. 

J  2  Atk.  371. 

§  10  E.  B,  112  (15  Vo8.  516). 

1  12  E.  E.  22  (1  Ba.  &  Be.  241). 

H  12  E.  E.  49  (1  Ba.  &  Be.  506). 

tt  -Oy«"  V-  Haryravt,  8  E.  E.  36 


(10  Ves.  505). 

XX  See  Cadman  v.  Homer,  11  E.  E. 
135  (18  Ves.  10) ;  Sihhald  v.  HiU,  14 
E.  E.  160  (2  Dow,  264). 

§§  52  Geo.  ni.  c.  101,  s.  12. 

p  2 
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[92] 


Ex   PARTE    GREENHOUSE    and   Others,    Inhabitants       isio. 

AND    Parishioners    of    the    Parish    op    St.    Law-  ^''^'  ^'  ^^' 

EENCE,  Ludlow,  and  of  the  Parish  of  Bromfield,  plumeb, 
IN  the  County  of  Salop. 

(1  Maddock,  92—109.) 

Breach  of  a  trust  of  a  charity,  by  pulling  down  a  chapel,  and  selling 
the  materials,  and  converting  burying-ground  to  other  uses,  relieved, 
and  a  conveyance  to  new  trustees  directed. 

This  was  a  petition  presented  under  the  recent  Act,§§  in  respect 
of  the  breach  of  a  trust,  created  for  the  benefit  of  a  charity. 
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Ex  parte  Charles  Foxe,  of  Bromfield,  in  the  county  of  Salop,  Esquire, 

HouBt  ^^^^  ^is  ^^1^'  ^»*®^  *^®  12th  October,  1590,  as  follows :— "  And 
whereas  I  have  lately  begone  a  foundation  to  erect  four  alms- 
houses, or  chambers,  upon  a  piece  of  ground  near  the  chappell 
of  St.  Leonard,  in  Corve  Street  in  Ludlow,  in  the  said  county  of 
Salop ;  which  ground,  together  with  the  said  chappell,  I  lately 
purchased  to  me  and  mine  heirs  of  one 

for  the  relief  and  maintenance  of  four 
poor  and  impotent  persons,  to  be  there  from  time  to  time  kept 
[  •ss  ]  and  relieved,  my  will,  intent,  and  meaning  *is,  that  if  I  shall 
happen  to  decease  out  of  this  mortal  life,  at  any  time  before  the 
said  almshouses  be  thoroughly  finished  and  erected,  then  mine 
executors,  with  so  much  of  the  rents,  issues,  revenues,  and 
profits  of  my  mortgaged  lands,  and  the  sums  of  money  there- 
upon and  in  redemption  thereof  due,  shall  build  up  and  finish 
the  same  in  as  short  time  as  conveniently  they  may,  according 
to  the  plot  or  foundation  there  already  begone,  and  for  and 
towards  the  relief  and  maintenance  of  the  said  four  poor  persons, 
as  also  for  divine  service  to  be  had  and  maintained  as  shall  be 
hereafter  appointed,  within  the  said  chappell  of  St.  Leonard.  I 
do  give  and  bequeath  unto  Edward  Foxe,  my  brother,  and  the 
said  Edmund  Foxe,  my  son,  two  of  the  executors  of  my  last  will 
and  testament,  and  to  their  heirs  and  assigns  for  ever,  all  those 
four  messuages  or  burgage,  and  all  lands,  tenements,  and  here- 
ditaments, with  their  appurtenances,  set,  lying  and  being  in  the 
city  of  Worcester,  and  suburbs  thereof,  now  or  late  in  the  tenure 
or  occupation  of  one  Margaret  Keene,  widow,  late  wife  of  John 
Callowe,  for  term  of  her  life ;  all  which,  or  the  reversion  thereof, 
I  lately  purchased  to  me  and  mine  heirs,  of  one  John  Fhillipps, 
of  London,  gentleman,  and  which  also  the  said  John  Fhillipps 
before  that  time  purchased  of  the  said  John  Callowe,  being  now 
at  the  rent  or  value  of  eight  pounds  by  the  year,  upon  condition 
and  to  the  end  that  the  said  Edward  and  Edmond,  or  their  heirs, 
shall,  within  the  space  of  three  years  next  after  my  decease  (if 
in  my  life-time  the  same  be  not  to  those  uses  by  me  conveyed 
and  assured),  by  their  sufl&cient  deed,  lawfully  and  duly  executed, 
enfeoffe  some  three,  four,  or  more,  of  my  next  name  and  kindred 
of  my  body  descending ;  and,  in  default  of  them,  some  others. 
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with  them  and  their  heirs,  *of,  and  in  the  said  messuages,  lands,      Ex  parte 

:}BREK- 
U0U8B. 

[•94] 


tenements,  rents,  reversions,  and   hereditaments  in  Worcester      ^!l^?^" 


aforesaid,  and  suburbs  thereof,  to  the  uses  and  intents  herein- 
after limited,  mentioned,  and  appointed,  viz.  that  he  or  they  to 
whom  such  feoffement  shall  be  made,  and  their  heirs,  shall  stand 
seised  of  the  same  lands,  tenements,  and  hereditaments,  and  out 
of  the  rents,  issues,  and  profits  thereof,  from  time  to  time  shall 
yearly  pay  unto  the  said  four  poor  or  impotent  persons  for  the 
time  being  that  shall  be  placed  or  allowed  in  the  said  new 
hospital  or  alms-houses,  four  pounds,  to  be  equally  divided 
between  them  quarterly,  at  four  terms  or  times  in  the  year; 
and,  moreover,  shall  yearly  pay  unto  the  curate  or  chapleyn  of 
Ludlow  for  the  time  being,  or  to  some  other  sufficient  chapleyn 
or  minister,  to  read  and  say  to  the  poor  there  divine  service  at 
certain  times  in  the  week  as  shall  be  appointed,  forty  shillings ; 
and  shall  also  pay  and  give  yearly  unto  some  sufficient  and 
learned  preacher,  for  a  sermon  to  be  made  and  preached  in  the 
said  chappell  at  St.  Leonard's  yearly,  at  some  convenient  time 
within  the  feast  of  Christmas,  six  shillings  and  eightpence,  and 
other  six  shillings  and  eightpence  for  a  like  sermon  to  be  preached 
in  the  said  chappell  yearly  in  the  time  of  Lent,  for  the  better 
edifying  and  instructing  of  the  said  poor,  and  such  other  people 
as  shall  then  resort  thither  :  and  touching  the  residue  of  the  said 
rents  of  the  premises,  shall  remain,  and  be  employed  to  and  for 
the  necessary  repairing  of  the  said  almshouses  and  chappell  of 
St.  Leonard  from  time  to  time,  as  need  and  occasion  shall  require ; 
and  for  levying  and  gathering  the  said  rents  yearly,  and  other 
necessary  charges ;  and  that  the  said  feoffees,  and  their  heirs, 
and  the  survivor  and  survivors  of  them,  shall  yearly  make  account 
unto  the  churchwardens  of  Bromfield  *afore8aid,  howe  the  profits  [  *95  ] 
and  revenues  thereof  have  been  defrayed,  and  what  surplussage 
remaineth  to  pay  and  deliver  unto  the  churchwardens  of 
Bromfield  aforesaid ;  and  then  order  to  be  taken  howe  the  same 
surplus,  if  any  be,  shall  be  employed  and  bestowed  by  the  advice 
of  the  vicar  of  Bromfield  aforesaid  for  the  time  being.  And  I 
give  also  two  bells,  which  I  have  in  my  sellar  at  Bromfield,  to  be 
hanged  up  in  the  steeple  of  the  said  chappell,  to  ring  unto  service 
when  any  is  there  said,  and  there  to  remain  for  evermore." 
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Ez  parte  By  an  indeniare,  bearing  date  the  second  day  of  April,  in  the 
HOUSE.  thirty-fifth  year  of  the  reign  of  Queen  Elizabeth,  Charles  Foxe, 
the  eldest  son  of  the  said  testator,  and  the  said  Edward  Foxe  and 
Edmund  Foxe,  being  the  then  surviving  trustees  under  the  afore- 
said will,  granted  and  conveyed  the  said  premises  to  Henry  Foxe, 
and  several  other  persons  of  that  name  and  family  in  the  said 
indenture  named,  as  trustees  thereof,  upon  the  trusts  aforesaid  ; 
and  certain  articles,  ordinances,  and  orders,  also  bearing  date  the 
same  second  day  of  April,  and  made  by  the  said  Charles  Foxe, 
Edward  Foxe,  and  Edmund  Foxe,  were  annexed  to  the  said  deed, 
whereby,  for  the  purposes  aforesaid,  it  was  ordered  and  declared, 
that  when  all  the  said  [trustees] ,  except  three,  should  decease,  the 
said  three  survivors  should,  within  six  months  afterwards,  convey 
and  assure  to  the  like  nimiber  of  the  next  of  kin  of  the  said 
Charles  Foxe  deceased,  the  said  lands,  tenements,  and  heredita- 
ments, to  the  use  of  such  new  feoffees  and  such  surviving  feoffees, 
their  heirs  and  assigns,  upon  the  trusts  aforesaid ;  and  that  the 
like  order  should  be  kept  from  time  to  time  for  ever  after  by  the 
survivor  of  the  new  feoffees  for  the  time  being,  and  his  and  their 
[  *9e  ]  heirs  for  *ever,  for  and  concerning  the  conveying  the  said  premises 
to  other  feoffees,  and  their  heirs,  for  ever,  upon  the  like  trusts  as 
aforesaid,  and  none  other,  and  upon  no  other  consideration. 
And  it  was  further  ordered,  that  there  should  be  continually  for 
ever  thereafter  sustained,  maintained,  and  kept  within  the  said 
messuages  so  mentioned  to  have  been  erected  for  an  almshouse, 
four  poor  persons,  who  should  be  from  time  to  time  appointed 
by  the  said  Charles  Foxe,  Edward  Foxe,  and  Edmund  Foxe,  and 
after  their  deaths  by  the  heirs  male  of  the  said  Charles  Foxe ; 
and,  in  default  of  such  issue  by  the  heirs  male  of  Charles  Foxe, 
his  father,  and  in  default  of  such  issue  by  the  heirs  male  of  said 
testator  ;  and  that  such  four  poor  persons  should  daily  serve  God, 
and  repair  unto  the  said  chapel  for  hearing  divine  service  and 
sermons,  as  soon  as  such  service  or  sermons  should  be  there  read 
or  preached,  as  thereafter  should  be  ordained.  And  it  was  further 
ordered,  that  when  any  of  the  rooms  of  the  said  four  poor  persons 
should  become  void  by  death  or  otherwise,  then  that  any  other 
poor  person  of  one  of  the  parishes  of  Bromfield  or  Ludlow,  should 
be  elected  there  to  continue  during  life.    And  it  wa?  further 
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ordered,  that  out  of  the  rents  of  the  said  messuages,  situate  in      Ex  parte 


Orbek- 

HOUBB. 


Worcester,  there  should  be  yearly,  for  ever,  paid  to  the  said  four 
poor  persons,  the  sum  of  four  pounds,  to  be  divided  between 
them  quarterly ;  and  they  thereby  appointed  Humphry  Maddox, 
Clerk,  to  celebrate  divine  service  in  the  said  chapel  of  St. 
Leonard's  to  the  said  poor  people,  and  others  that  should  resort 
thither;  and  also  to  execute  the  office  of  curate  and  minister 
during  his  life,  as  well  by  ministering  of  the  communion  at  such 
convenient  times  in  the  year  as  was  commonly  used  according  to 
the  usages  of  the.Church  of  England  ;  *also  by  ministering  and  [  *07  ] 
reading  divine  service  there  every  Wednesday  and  Friday  through- 
out the  year,  in  the  mornings  of  the  said  days,  according  to  the 
usage  of  the  Church  of  England,  which  order  for  celebrating 
divine  service  they  appointed  should  be  for  ever  thereafter  ob- 
served and  kept  by  such  person  or  persons  as  should  be  thereafter 
appointed  and  chosen  to  supply  the  said  room  of  the  office  of  a 
minister  or  curate  thereof.  And  further,  that  in  consideration 
of  such  divine  service  there  should  be  for  ever  thereafter  yearly 
paid,  out  of  the  rents  of  the  said  messuages  in  Worcester,  unto 
the  minister  or  curate  there  for  the  time  being,  forty  shillings  at 
the  times  therein  mentioned.  And  further,  that  the  minister 
there  for  the  time  being  should  also  have,  hold,  and  enjoy  the 
said  land,  soil,  and  ground  belonging  unto  the  said  chapel  of  St. 
Leonard's,  and  thereunto  adjoining  (except  only  one  parcel  of 
the  said  land  to  be  inclosed  by  the  said  testator's  executors,  for  a 
garden  or  gardens  for  the  said  four  poor  persons)  during  the  time 
that  he  should  exercise  the  office  of  curate  there,  and  that  it 
should  be  lawful  for  the  said  minister  to  take  the  rents  and 
profits  (except  as  before  excepted),  and  convert  the  same  to  his 
own  use  as  a  further  recompense  for  celebrating  divine  service 
there  in  manner  aforesaid.  And  further,  that  there  should  be 
for  ever  thereafter  paid  yearly,  out  of  the  rents  of  the  said  pre- 
mises, to  a  preacher,  for  two  sermons  to  be  preached  in  the  said 
chapel,  six  shillings  and  eightpence  for  each  sermon,  one  during 
Christmas  holidays,  and  the  other  during  Lent,  for  the  better 
edifjring  and  instructing  of  the  said  persons  resorting  there ;  and 
as  touching  the  overplus  and  residue  of  the  said  rents,  they 
appointed  that  the  same  should  be  employed  from  time  to  time 
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Ex  parte  for  ever,  *a8  necessity  should  require,  in  and  upon  the  necessary 
HOUSE."  reparations  of  the  said  chapel  and  alms-houses,  and  for  receiving 
r  «gg  ,  of  the  said  rents,  the  receivers  of  which  rents  should  be  appointed 
in  like  manner  as  the  curate  or  minister  as  aforesaid.  And  that 
the  said  feofifees  for  the  time  being  for  ever  should  yearly  make 
account  thereof  to  the  wardens  of  the  parish  church  of  Bromfield 
aforesaid,  how,  and  in  what  manner,  the  rents  and  profits  should 
be  bestowed,  and  the  overplus,  if  any,  should  pay  to  the  said 
churchwardens  for  the  time  being ;  and  they,  together  with  the 
vicar  of  Bromfield  aforesaid,  to  bestow  the  same  towards  the 
increase  of  the  yearly  stipends  appointed  as  aforesaid,  and  limited 
to  him  that  should  be  chaplain  or  minister  of  the  said  chapel,  oir 
otherwise  as  to  the  discretion  of  the  vicar  of  Bromfield  for  the 
time  being  should  seem  meet. 

New  trustees  of  the  said  family  were  thereafter  from  time  to 
time  appointed;  and  the  said  chapel,  almshouses,  messuages, 
lands,  and  hereditaments  conveyed  to  and  vested  in  them,  upor^ 
the  same  trusts  as  aforesaid.  And  the  said  chapel  was  kepi^ 
repaired  from  time  to  time. 

By  an  indenture,  dated  the  first  day  of  October,  1684,  betweea 
certain  persons  of  the  name  of  Foxe,  reciting  that  the  said  chapel 
had  been  lately  re-edified,  the  surviving  trustees  thereof,  named 
in  the  said  indenture,  did  enfeoff  to  the  persons  therein  named » 
and  their  heirs,  the  said  chapel  and  premises  upon  the  trusts, 
aforesaid,  and  according  to  the  charitable  intention  mentioned 
and  comprised  in  the  said  articles  and  ordinances. 
[  99  ]  By  an  indenture,  dated  the  eighth  day  of  October,  1771,  made 

between  James  Foxe,  therein  described  as  the  surviving  trustee 
of  the  said  chapel,  of  the  one  part,  and  the  bailiffs,  burgesses » 
and  commonalty  of  Ludlow,  of  the  other  part;  reciting  the 
death  of  one  Henry  Foxe,  on  whose  death  the  legal  estate  in  the 
premises  descended  to  infants ;  and  that  during  their  infancjr 
and  residence  abroad,  the  said  charity  became  neglected,  and  the 
chapel  and  alms-houses,  and  houses  in  Worcester,  got  inte 
decay ;  and  that  the  said  houses  in  Worcester  were  let  on  build-- 
ing  leases,  at  small  ground  rents ;  and  that  from  such  rents  the 
said  alms-houses  were  repaired,  and  four  poor  persons  thereiix 
maintained.    And  also  reciting,  that  the  said  trusts  had  vested 
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in  James  Foxe,  therein  described,  and  he  was  the  only  surviving  Bx  parte 
trustee  thereof,  and  that  there  were  not  known  to  be  living  any  house' 
persons  of  the  name  or  kin  of  the  said  Charles  Foxe,  the  testator, 
whereby  to  fill  up  a  sufficient  number  of  trustees  of  that  family 
for  the  continuing  and  perfecting  the  aforesaid  charity ;  and  that 
the  bailiffs  of  Ludlow  aforesaid  had  applied  to  the  said  James 
Foxe  to  vest  the  said  chapel  and  alms-houses,  and  the  said 
premises  at  Worcester,  in  them  and  their  successors  for  ever, 
upon  the  aforesaid  trusts  and  ordinances:  And  also  reciting, 
that  the  said  James  Foxe  had  signed  and  delivered  an  account  to 
the  said  bailiffs  of  the  receipt  and  application  of  the  rents  of 
the  said  premises.  It  was  witnessed,  that  for  the  continuing  and 
perpetuating  the  said  charitable  work,  and  for  establishing  a 
sufficient  number  of  trustees  for  the  performance  of  the  said 
charity,  the  said  James  Foxe  did  grant  and  convey  unto  the  said 
bailiffs  of  Ludlow  aforesaid,  and  their  successors,  for  ever,  in 
trust,  and  for  the  support  of  the  said  alms-houses,  and  four  poor 
needy  *persons,  to  be  paid,  kept,  and  maintained  therein,  from  [  *^^  ] 
the  rents  and  profits  of  the  said  premises,  according  to  the 
original  intent  of  the  said  charity,  and  for  such  other  chari- 
table uses  and  purposes  set  forth  in  the  aforesaid  indentures, 
articles,  and  ordinances,  the  said  chapel,  alms-houses,  mes- 
suages, lands,  tenements,  and  hereditaments,  and  the  said 
premises  at  Worcester  aforesaid.  And  the  said  bailiffs  thereby 
acknowledged  that  the  said  James  Foxe  had  deposited  with  them 
the  said  indentures,  articles,  ordinances,  and  the  several  leases 
therein. 

The  maintenance  and  stipend  of  the  minister  of  the  said 
chapel  for  the  time  being  had  been  further,  at  different  times, 
augmented  and  provided  for  by  various  other  persons,  who  had 
granted  certain  endowments  thereunto,  payable  for  ever,  and 
which  consist  of  an  annual  payment  of  one  pound  out  of  a 
certain  estate  situate  in  the  parish  of  Ludford ;  an  annual  pay- 
ment of  one  pound  out  of  a  certain  estate  situate  in  the  parish 
of  Ashford  Bowdler ;  the  annual  sum  of  fourteen  shillings  out 
of  a  certain  leasows,  called  Chapel  Leasows ;  and  the  annual 
sum  of  twelve  shillings  out  of  three  houses  situate  in  Durham ; 
which  said  several  sums  passed  with  the  conveyance  of  the  said 
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Ex  parte     trasts  into  the  hands  of  the  said  bailiffs  of  Ladlow  aforesaid  by 

HousR      *^®  ^^^  indenture  of  the  8th  October,  1771. 

Upon  the  execution  of  the  said  indenture  of  the  8th  October, 
1771,  the  said  bailiffs  and  corporation  of  Ludlow  aforesaid 
entered  upon  and  took  possession  of  the  said  chapel,  alms- 
houses, and  all  other  the  messuages,  lands,  and  premises  belong- 
ing to  the  said  charity,  and  entered  into  the  receipt  of  the  rents 

L  *ioi  ]  and  *profits  thereof,  and  have  ever  since  continued  to  hold  the 
said  charity  premises;  but  that  in  the  year  1778  the  said  corpora- 
tion, without  any  authority,  gave  directions  and  caused  the  said 
chapel  to  be  pulled  down  and  destroyed,  and  sold,  or  applied  for 
some  other  buildings,  all  the  timber  and  materials  thereof ;  and 
they  received  the  produce  arising  from  such  sale,  amounting  to 
a  considerable  sum ;  but  that  they  did  not  apply  such  produce  to 
the  purposes  and  upon  the  trusts  of  the  said  charity :  and  that 
soon  after  such  sale  the  said  corporation  granted  a  lease  of  the 
site  of  the  said  chapel,  and  the  chapel-yard  adjoining,  to  a 
member  of  the  said  corporation,  for  a  term  of  99  years,  at  the 
rent  of  12.  IBs.  per  annum  :  and  since  the  demolition  of  the  said 
chapel  the  proprietor  of  the  said  estate  in  the  parish  of  Ludford 
refused  to  pay  the  aforesaid  annual  sum  of  IL  on  the  ground, 
that  there  being  no  chapel  existing,  the  said  rent-charge  for  the 
minister  could  not  be  claimed  or  demanded. 

During  the  time  the  said  chapel  stood,  many  of  the  parishioners 
of  the  said  parish  where  the  chapel  was  situate  used  to  resort 
thereto  for  the  purpose  of  attending  divine  service;  and  the 
ceremony  of  baptism  and  burial  was  frequently  performed  there ; 
but  since  the  chapel  has  been  pulled  down,  and  the  site  thereof, 
and  the  yard  adjoining,  let  as  aforesaid,  the  said  parishioners  have 
been  deprived  of  the  said  benefit,  and  all  opportunity  of  resorting 
thereto ;  and  have  been  prevented  from  using  the  said  chapel- 
yard  for  the  purpose  of  burials,  which  is  attended  with  great 
inconvenience  to  the  said  parish,  as  the  burying-ground  belong- 
ing to  the  said  parish  of  St.  Lawrence,  which  is  the  only  burying- 

[  ♦102  ]  ground  in  the  said  parish,  is  infinitely  too  *small  for  the  purposes 
of  burial  in  the  said  parish ;  and  the  bodies  of  deceased  persons 
are  often  taken  up  before  they  ought  to  be,  in  order  to  make 
room  for  the  bodies  of  others. 


Grbbn- 
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The  corporation  have  constantly  elected  poor  persons  of  the  Bx  parte 
said  town  of  Ludlow  to  fill  up  the  vacancies  which  have  occurred 
in  the  said  alms-houses,  and  have  not  elected  any  poor  persons 
from  the  said  parish  of  Bromfield  (except  in  one  instance),  since 
the  said  trusts  came  under  their  management.  And  the  trusts 
of  the  said  charity  have  been  in  numerous  other  instances  mis- 
managed and  neglected.  When  the  said  chapel  was  kept  in 
repair  there  were  an  excellent  pulpit,  and  many  good  pews 
therein ;  and  a  very  large  congregation  always  attended  divine 
service  there ;  and  when  the  same  was  going  into  decay,  several 
of  the  inhabitants  of  Ludlow  were  about  to  make  a  subscription 
for  the  repairs  thereof,  which  was  opposed  by  the  then  rector  of 
Ludlow,  who  stated,  that  he  should  be  deprived  of  some  Easter 
dues  if  the  said  chapel  was  repaired,  the  rector  of  Ludlow  having 
a  small  glebe,  but  chiefly  depending  for  his  income  on  his  Easter 
dues. 

At  the  time  the  said  chapel  was  pulled  down,  in  the  year  1778, 
the  bell  belonging  to  it  was  removed  to  the  market  cross,  in  the 
town  of  Ludlow,  where  it  has  ever  since  been  and  is ;  and  the 
timber  of  the  said  chapel  was  either  wholly,  or  for  the  most  part, 
sold;  and  part  of  the  said  timber  was  used  in  building  the 
house  of  one  William  Feltow,  of  the  said  town  of  Ludlow ;  and 
the  stones  of  the  chapel  were  applied  in  building  a  new  bridge 
over  the  river  Corve,  in  the  said  town ;  and  some  of  the  pews 
were  removed  from  the  said  chapel  *to  the  parish  church  of  the  [  •los  ] 
said  town,  and  placed  in  galleries  of  the  church. 

The  chapel-yard  had  many  gravestones  in  it,  and  was  used  as 
a  burying-ground  for  many  years  ;  and  the  chapel,  when  it  was 
palled  down,  might  have  been  repaired  at  a  small  expense,  the 
side  and  end  walls  being  of  great  thickness,  and  quite  sound ; 
and  the  timbers,  consisting  of  the  beams,  summers,  wall-platts, 
and  rafters  of  the  roofs,  were  also  sound  and  strong ;  and  the 
decay  was  only  in  the  tiling  of  the  roof. 

The  petition  stated  the  foregoing  facts,  and  further,  that  there 
is  only  one  church  in  Ludlow,  which  is  not  sufficient  to  contain 
one-fourth  of  the  inhabitants ;  that  two  or  three  families  use  one 
pew;  and  that  the  church  nearest  to  it  is  not  in  the  same 
county ;   and  that  the  rents  and  profits  of  the  said  trust  estates. 
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Ex  parte  when  the  said  leases  have  expired,  will  be  much  more  than 
house'  sufficient  to  answer  all  the  purposes  of  the  charity,  but  the  said 
Corporation  have  not  rendered  any  account  thereof  to  the  vicar 
or  churchwardens  of  Bromfield  aforesaid,  or  to  any  other  person, 
and  what  they  have  received  they  have  retained,  or  in  some 
manner  misapplied ;  and  that  the  said  Corporation  have  omitted 
and  neglected  to  register  the  said  charity,  and  the  purposes  and 
trusts  thereof,  in  manner  directed  by  an  Act  of  Parliament 
passed  in  the  fifty-second  year  of  the  reign  of  his  present 
Majesty,  intituled  "  An  Act  for  the  Kegistering  and  Securing  of 
Charitable  Donations,"  as  by  the  said  Act  they  were  bound  to 
do ;  and  that  the  petitioners  were  desirous  of  preserving  the 
said  charity,  and  of  obtaining  the  directions  of  the  Court  for  that 
[  •104  ]  *purpo8e ;  and  of  having  the  said  chapel-yard  applied,  as  formerly, 
to  the  purposes  of  burial,  and  the  funds  of  the  said  charity,  and 
the  materials  of  the  said  chapel,  duly  accounted  for,  and  the 
produce  thereof  accumulated  for  the  purposes  of  re-building  the 
said  chapel. 

The  prayer  of  the  petition  was,  that  it  might  be  referred  to 
one  of  the  Masters  of  the  Court,  to  inquire  into  the  trusts  of  the 
said  charity,  and  to  approve  a  proper  scheme  for  the  due  regula- 
tion and  management  thereof ;  and  that  the  lease  of  the  said 
chapel-yard  might  be  ordered  to  be  cancelled,  and  the  said  yard 
applied  for  the  purposes  of  burial.  And  that  an  account  might 
be  taken  of  the  want  of  repairs  to  the  said  chapel  when  the  same 
was  taken  down,  and  what  sum  of  money  would  have  been 
sufficient  to  repair  the  same,  and  what  sum  of  money  it  would 
now  cost  to  rebuild  the  said  chapel  upon  the  same  plan  and 
dimensions  as  the  said  old  chapel.  And  that  the  said  Corpo- 
ration may  be  ordered  to  account  for  all  the  rents  and  profits  of 
the  said  trust  estates  received  by  them,  or  by  their  order,  or  for 
their  use;  and  also  for  the  timber,  pews,  stones,  and  other 
materials  of  the  said  chapel,  converted  and  disposed  of  by  them. 
And  that  the  amount  of  what  shall  be  found  due  from  the  said 
Corporation,  upon  taking  the  said  accounts,  may  be  paid  into 
the  hands  of  the  Accountant-General  of  this  Honourable  Court, 
in  trust  for  the  said  charity.  And  that  if  what  on  taking  the 
said  accounts  shall  be  found  insufficient  to  rebuild  the  said 
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chapel,  the  Corporation  may  be  ordered  to  pay  such  farther  sum     Be  parte 
of  money  into  Court,  as  will  be  sufficient  to  rebuild  the  said      ^o^^k" 
chapel,  *or  put  the  same  into  the  condition  it  was  at  the  time  it      r  •|Q5  i 
was  taken  down.    And  that  proper  persons  may  be  appointed 
feoffees  or  trustees  of    the  said  chapel  and  charity  premises; 
and  that  the  said  Corporation  may  be  ordered  to  convey  the 
said  premises  to  such  new  feoffees  or  trustees  upon  the  trusts  of 
the  said  charity ;   and  that  proper  directions  may  be  given  for 
registering  the  said  charity,  according  to  the  provisions  of  the 
said  Act  of  Parliament.    And  that  the  said  Corporation  may  be 
ordered  to  produce,  and  leave  with  one  of  the  Masters  of  the 
Court,  for  safe  custody,  all  the  title  deeds,  papers,  and  writings 
in  their  custody  or  power  ;  and  upon  the  oath  of  their  treasurer, 
secretarj-,  town-clerk,   or  agent,  relating  to  the  said    charity 
premises. 

Affidavits  were  filed,  verifying  the  statements  made  in  the 
petition.  On  the  part  of  the  Corporation,  affidavits  were  adduced 
to  show  the  ruinous  state  of  the  chapel,  when  the  same  was 
pulled  down. 

Sir  Samuel  Romilly,  Mr.  Bell,    and  Mr.  Heald,   for  the 
petition : 

This  is  a  breach  of  trust,  which  probably  would  not  have  been 
brought  before  the  Court,  but  for  the  facility  of  redress  given 
by  the  late  Act.  It  was  a  great  breach  of  trust  in  pulling  down 
the  chapel,  and  applying  it,  together  with  the  burial  ground,  to 
profane  uses.  The  Corporation  took  upon  them  the  trust  created 
by  the  will  of  Foxe.  If  repairs  were  necessary,  the  parishioners 
were  compellable  to  contribute.!  *The  lease  to  one  of  the  cor-  [  •106  ] 
porators  was  also  a  breach  of  trust.  As  the  lessee  is  not  before 
the  Court,  the  lease  cannot  be  set  aside,  but  the  Corporation 
must  account  before  the  Master,  and  convey  to  new  trustees  at 
their  own  expense. 

Mr.  Hart,  and  Mr.  Agar,  against  the  petition : 
From  the  year  1778,  to  the  time  of  this  petition,  a  period  of 
forty-two  years,  no  complaint  was  made  of  the  mismanagement 

t  2  Inst  489. 
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Ex  parte      of  this  charity.      The  chapel  was  ruinous,  and  therefore  taken 
«^«a^'      down.    By  the  common  law,  ruinous  buildings  are  not  permitted 
to  remain,  which  may  endanger  the  safety  of  the  subject. 

The  Vicb-Chancbllob  : 

After  stating  the  will  and  deeds,  and  the  parol  evidence,  ob- 
served that.  The  only  point  controverted  is,  as  to  the  state  of  the 
chapel  when  it  was  pulled  down ;  as  to  which  several  old  persons 
have  been  examined.  One  of  the  witnesses,  Mr.  Harley,  who  is 
eighty-four  years  old,  states,  that  he  well  remembers  the  chapel 
so  far  back  as  the  year  1745,  and  for  many  years  attended 
divine  service  in  the  chapel,  several  days  in  each  week,  and,  that 
the  chapel  was  in  every  respect  in  good  repair,  and  the  congre- 
gation very  numerous,  and  he  used  to  sit  in  a  pew  belonging  to 
his  own  house  ;  and  that  divine  service  was  regularly  performed 
in  the  chapel  in  the  year  1765,  and  that  in  the  year  1771  or 
1772,  a  subscription  was  proposed  for  the  purpose  of  repairing 
the  chapel,  which  might  have  been  repaired  at  a  small  expense  ; 
and  that,  on  the  proposal  of  such  subscription,  the  Reverend  Mr. 
Holland  offered  to  perform  divine  service,  gratis,  but  that  the 
subscription  was  opposed  by  the  rector  of  St.  Lawrence,  upon 
[  •107  ]  *the  ground,  that  if  divine  service  should  be  again  performed  in 
the  chapel  of  St.  Leonard's,  that  a  diminution  of  his  Easter 
dues  would 'be  the  consequence,  and  that  such  objection  pre- 
vented the  subscription  taking  place.  The  same  witness  also 
says,  that  he  was  present  when  the  Corporation  were  put  into 
the  possession  of  the  chapel  and  chapel-yard,  by  James  Foxe 
(the  surviving  trustee  of  the  chapel),  who  particularly. desired 
the  Corporation  to  repair  the  same,  and  Mr.  Baugh  (the  then 
town-clerk)  promised  that  the  Corporation  should  repair  the 
chapel,  and  that  divine  service  should  be  performed  therein  as 
usual.  He  also  swears  as  to  the  removal  of  the  bell  and  the 
pews*  The  evidence  on  the  other  side  does  not  deny  that  divine 
service  was  performed  in  the  chapel,  but  only  speaks  of  its  great 
want  of  repair. 

The  probability  is,  that  at  one  period,  the  chapel  was  greatly 
dilapidated. 

No  misconduct  is  imputable  to  the  Corporation  in  respect  of 
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that  part  of  the  charity  which  relates  to  the  support  of  four  poor      Ex  parte 
persons;    it  appears,  indeed,  they  advanced,  in  that  respect,       house! 
something  more  than  they  were  bound  to  do.     The  great  subject 
of  complaint  is,  as  to  the  chapel  and  the  burial  ground. 

There  is  no  clear  account  of  what  was  the  nature  of  this 
chapel.  Certainly  it  was  an  ancient  chapel,  and  existed  for  some 
length  of  time  antecedently  to  the  purchase  of  it  by  Foxe.  It 
had  a  public  cemetery  belonging  to  it — a  communion  table — 
pews  in  right  of  houses — ^and  there  were  christenings  there — 
circumstances  which,  in  addition  to  the  rector's  objection  to 
•repairing  the  chapel,  on  account  of  a  diminution  of  his  Easter  [  *ios  ] 
dues,  strongly  show  it  was  a  parochial  chapel.  According  to 
Degg,f  and  Kennet,t  baptism  and  sepulture  are  proofs  of  a 
parochial  chapel. 

In  the  absence  of  other  evidence  this  must  be  taken  to  be  a 
parochial  chapel.  Though  Foxe  and  others  contributed  to  the 
stipend  of  the  minister,  yet  probably  that  was  only  an  addition 
to  his  stipend.  If  it  was  a  public  chapel,  it  must  have  been 
consecrated,  and  by  that  solemn  rite  dedicated  to  the  service  of 
God,  and  separated  from  all  unhallowed  uses,  and  could  not  be 
unconsecrated,  but  by  Parliament. 

The  Corporation  took  upon  themselves  the  execution  of  this 
charity.  The  chapel  was  out  of  repair,  but  the  parishioners  were 
disposed  to  contribute  to  its  repair.  It  could  not  be  very  much 
out  of  repair,  because  six  or  seven  years  before,  divine  service  had 
been  performed  in  it.  They,  who  never  ought  to  have  been 
made  trustees,  commit,  as  soon  as  they  become  such,  the  grossest 
and  most  indecorous  breach  of  trust,  by  violating  the  burial 
ground,  and  pulling  down  the  chapel,  without  any  authority  or 
sanction !  There  is  no  pretence  that  it  was  necessary  for  the 
public  safety.  The  bell  is  carried  to  the  market-place,  and  the 
pews  to  the  parish  church,  and  the  stones  of  the  church  are  used 
in  repairs  of  a  bridge  !  It  is  an  enormous  breach  of  trust,  and 
such  as  could  not  be  expected  in  a  Christian  country  ! 

In  1772  part  of  the  chapel  was  taken  down,  and  in  1784  its 
destruction  was  completed.     On  the  13th  of  *October  in  that      [  *109  ] 
year,  the  Corporation  demise  the  site  of  the  chapel  to  Acton,  a 
t  Ch.  12,  p.  1.  t  Paroch.  Antiq.  690,  591. 
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member  of  the  Corporation,  for  ninety-nine  years,  at  an  annual 
rent  of  11.  IBs.,  when  it  is  in  evidence,  that  it  i^ould  have  let  for 
garden  ground  at  61.  a  year  !  As  Acton,  the  lessee,  is  not  before 
the  Court,  I  cannot  touch  that  lease,  or  the  premises.  Whether, 
if  steps  are  taken  to  set  aside  the  lease,  Acton  can  justify  the 
granting  of  it,  remains  to  be  seen.  If  he  knew  the  circumstances 
under  which  it'  was  granted,  it  is  impossible  he  can  support  it. 
So  long  as  that  lease  remains  in  operation,  no  order  can  be  made 
in  respect  of  works  upon  the  site  of  the  old  chapel. 

It  is  very  clear,  that  this  Corporation  must  no  longer  remain 
trustees.  They  must,  at  their  own  expense,  convey  to  new 
trustees.  Though  I  cannot  now  direct  this  Corporation  to  put 
the  chapel  and  burial  ground  in  the  state  it  was,  I  will  do  what  I 
can.  They  must  account  for  the  materials  of  the  chapel — ^the 
pews — the  bells — and  pay  the  value;  and  let  an  inquiry  be 
made,  what  would  be  the  expense  of  restoring  the  chapel  and 
burial  ground. 


Note. — This  order  was  affirmed  on  appeal  by  Lord  Eldon, 
L.  C.  in  1821  (see  1  Bligh,  N.  S.  p.  41),  but  on  appeal  by  the 
Corporation  to  the  House  of  Lords  the  decision  was  reversed  in 
1827  (as  reported  in  1  Bligh,  N.  S.  17,  p.  95)  on  the  ground 
that  the  case  did  not  fall  within  the  jurisdiction  conferred 
by  Sir  Samuel  Bomilly's  Act  (62  Geo.  III.  c.  101),  which  was 
confined  to  cases  unembarrassed  by  serious  dispute  or  diffi- 
culty.—0.  A.  S. 
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ANONYMOUS. 

(1  Maddock,  109—110.) 

Upon  an  oxder  that  a  defendant  shall  be  released  horn,  the  Fleet  on 
paying  the  costs  of  his  contempt,  or  a  tender  of  the  same,  the  Waiden 
of  the  Fleet  must  release  him  on  an  affidavit  of  a  tender  of  the  costs. 

The  defendant  was  a  prisoner  in  the  Fleet  for  a  contempt,  in 
not  putting  in  his  answer.  He  put  in  his  answer,  and  obtained 
an  order  for  his  release,  on  payment  of  the  costs  of  the  con- 
tempt, or  a  tender  of  the  same. 
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The  plaintiff  refused  to  receive  the  costs  of  the  contempt,  con-  Anonymous. 
tending,   that  the  answer  was  insafficient.    An  affidavit  was       [  ^lO  ] 
made  of  the  tender  of  the  costs,  and  produced  to  the  warden  of 
the  Fleet,  but  he  refused  to  release  the  defendant. 

A  motion  was  now  made  upon  this  affidavit,  of  the  tender  of 
costs,  for  an  order  upon  the  warden  of  the  Fleet  to  discharge  the 
defendant ;  and  it  was  observed,  it  had  been  decided,  that  the 
defendant  could  not  be  detained  till  the  sufficiency  of  the  answer 
was  determined. 

The  Vice-Chancbllor  : 

A  further  order  is  unnecessary.     The  order  was  imperative 

upon  the  gaoler,  and,  upon  producing  to  him  the  affidavit  of  the 

tender  of  costs,  he  ought  to  have  discharged  the  defendant.    If 

he  persists  in  his  refusal,  you  must  move  against  him  in  respect 

of  his  contempt. 

Petition  granted. 


MARQUIS    OF    LANSDOWNE,     and    Others,     v.        i815. 
MARCHIONESS  DOWAGER  OF  LANSDOWNE.f       ^''!l!l^^- 

<0n  demurrer,  1  Haddock,  116—141 ;  Hearing,  1  Jacob  &  Walker,  622,  623.)    ^^'  ^^^^' 

The  maxim  Actio  pertonalU  moritur  cum  peraond  does  not  prevent  a         V.-C. 
court  of  equity  from  enforcing  a  claim  against  the  estate  of  a  deceased         ig20. 

person  in  respect  of  equitable  waste  committed  by  him.  June  28. 

The  liability  of  an  incumbent's  estate  to  a  claim  for  dilapidations  is  an        r  i  ig  i 
exception  to  the  general  rule  that  a  tenant  for  life  is  not  responsible  for 
permissive  waste. 

By  indentures  of  lease  and  release  and  appointment,  dated 
respectively  the  16th  and  17th  days  of  May,  1794  *  *  all 
♦that  capital  messuage  or  mansion-house,  called  Lansdowne  [  •u?  ] 
House,  and  other  lands  therein  particularly  described  :  And  also 
all  that  the  manor,  park,  or  late  park,  called  or  known  by  the 
name  of  Bowood  Park,  and  *  *  the  capital  messuage  or 
mansion-house  thereon     *     *     [And  other  hereditaments  in  the 

t  PhiUipB  T.  Horn/ray  (1883)   24      Ch.  D.  607,  59  L.  J.  Ch.  351,   62 
Ch.  D.  439;  Janes  v.  Sime$  (1890)  43      L.  T.  447. 

B.B. — ^VOL,  XY.  Q 
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MABQ17IS  OF  coontv  of  Wilts,  therein  particularly  mentioned  were  settled  upon 
r,  William,  Marquis  of  Lansdowne,  for  life,  with  remainder]     *    * 

CHi^Kss     **^  *^®  ^^^  ^*  •'^^^^  Henry,  late  Marquis  of  Lansdowne,  and  hi* 
DowAOEBOp  assigns,  for  and  during  the  term  of  his  natural  life,  without 

r«ii8"]  impeachment  of  waste,  with  remainder  to  the  use  of  John 
Wilmot  and  Sir  Francis  Baring,  and  their  heirs,  for  and  during 
the  natural  life  of  the  said  John  Henry,  late  Marquis  of  Lans* 
downe.  Upon  trust,  to  preserve  the  contingent  remainders  *  * 
[with  remainder]  to  the  use  of  Henry  Eichard  Lord  Holland  and 
Benjamin  Yaughan,  their  executors,  administrators,  and  assigns, 
for  the  term  of  eight  hundred  years,  to  commence  and  be  com- 

[  ♦119  ]  puted  from  the  decease  of  the  *survivor  of  them  the  said  William, 
Marquis  of  Lansdowne,  and  John  Henry,  late  Marquis  of  Lans- 
downe, without  impeachment  of  waste,  upon  the  trusts  therein- 
after mentioned,  [for  raising  certain  sums  of  money]  and 
subject  thereto,  to  the  use  of  the  first  and  other  sons  of  the  body 
of  the  said  John  Henry,  late  Marquis  of  Lansdowne,  severally 
and  successively  in  tail  male,  and  for  default  of  such  issue  to  the 
use  of  the  plaintiff,  Henry,  Marquis  of  Lansdowne,  and  his 
assigns,  for  his  life,  without  impeachment  of  waste;  with 
remainder  to  the  use  of  the  said  John  Wilmot  and  Sir  Francis 
Baring,  and  their  heirs,  during  the  life  of  the  plaintiflF,  Henry, 
now  Marquis  of  Lansdowne,  upon  trust  to  preserve  the  contin- 
gent remainders  *  *  [with  remainder]  to  the  use  of  the 
first  and  other  sons  of  the  body  of  the  said  Henry,  Marquis  of 
Lansdowne,  severally  and  successively  in  tail  male,  with  divers 
remainders  over ;     *     *    * 

[  *J20  ]  William,  Marquis  of  Lansdowne,  died  on  the  7th  of  *May, 

1805,  and  thereupon  the  said  John  Henry,  Marquis  of  Lansdowne, 
came  into  possession,  or  into  the  receipts  of  the  rents  and  profits 
of  the  aforesaid  hereditaments,  by  virtue  of  the  limitations 
aforesaid ;  and  he  continued  in  such  possession  or  receipt  during 
his  life :  and  the  said  John  Henry,  Marquis  of  Lansdowne,  at 
different  times  since  the  death  of  his  said  late  father,  that  is  to 
say,  during  the  winter  of  the  years  1805,  1806,  1807,  and  1808, 
cut  down,  or  caused  to  be  cut  down,  large  quantities  of  timber 
trees,  and  other  ornamental  trees,  standing  and  growing  near 
the  said  capital  mansion-house  at  Bowood ;  and  he  also  cut  down 
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divers  yoong  trees  and  saplings,  'which  had  been  planted  before  MASQina  or 

the  death  of  the  said  William,  late  Marquis  of  Lansdowne,  and  v, 

were  growing  for  timber  upon  the  lands  of  which  the  said  John     chionkss 

Henry,  Marquis  of  Lansdowne,  was  tenant  for  life,  as  aforesaid;  Dowaokb  of 

Lanbdowne 
and  he  sold  and  disposed  of  a  large  part  thereof  for  large  sums 

of  money ;  and  the  same  were  received  by  him,  or  by  his  orders, 
or  for  his  use ;  and  particularly  he  cut  down,  or  caused  to  be  cut 
down,  after  the  death  of  the  said  William,  Marquis  of  Lans- 
downe, a  large  avenue  of  elm  and  ash  trees,  leading  towards 
and  up  to  the  said  mansion-house  at  Bowood,  on  the  north-east 
front  thereof,  and  all  the  trees  on  the  pleasure  ground  and  lawn 
thereto  belonging;  and  he  also,  since  the  death  of  the  said 
William,  late  Marquis  of  Lansdowne,  cut  down,  and  caused  to 
be  cut  down,  divers  oak,  ash,  and  other  tellers  and  saplings, 
standing  and  growing  upon  other  parts  of  the  said  premises,  of 
which  he  was  tenant  for  life  as  aforesaid ;  and  the  same  were 
standing  and  growing  for  timber;  and  the  same  were  in  a 
thriving  and  improving  condition ;  and  they  would  have  been 
good  timber  trees  if  they  had  been  permitted  to  stand  and  grow ; 
but  the  same  were  *so  small  as  not  to  be  measured  as  timber  [  *121  J 
according  to  the  usage  of  timber-merchants,  and  the  same  were 
not  fit  to  be  cut  down. 

In  consequence  of  such  waste,  the  said  John  Eardley  Wilmot 
and  Sir  Francis  Baring,  in  February,  1809,  filed  their  bill 
against  the  said  John  Henry,  Marquis  of  Lansdowne,  and  the 
plaintiff,  Henry,  Marquis  of  Lansdowne,  by  his  then  name  of 
Lord  Henry  Petty,  stating  the  foregoing  facts,  and  praying,  that 
an  account  might  be  taken  by  and  under  the  direction  of  the 
Court,  of  the  ornamental  trees,  young  trees,  and  saplings,  so  im- 
properly cut  down  by  the  said  John  Henry,  Marquis  of  Lansdowne, 
and  of  the  value  thereof :  and  that  the  said  John  Henry,  Mar- 
quis of  Lansdowne,  might  be  decreed  to  account  and  answer  for 
the  value  thereof,  or  for  the  monies  which  had  been  received  by 
him,  or  by  his  orders,  or  for  his  use,  on  account  thereof ;  and  to 
pay  to  the  plaintiffs  in  such  bill,  or  to  the  Accountant-General  of 
the  Court,  what  should  be  found  due  from  him  on  taking  such 
account,  for  the  benefit  of  the  person  who  might  become 
entitled  thereto :  And  that  the  said  John  Henry,  Marquis  of 

Q3 
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Mahquis  op  Lansdowne,  his  agents,  servants,  and  workmen,  might  be  re- 

t?,  strained  from  cutting  any  timber  or  other  trees  growing  upon 

CHI0NK8S     *^®  ^^^  premises,  which  were  growing  there  for  the  shelter  of 

La^^d^w-^*^  the  mansion-houses,  or  for  their  ornament,  or  which  were  grow- 
ing in  lines,  walks,  or  vistas  for  the  ornament  of  the  lawns  and 
pleasure  grounds,  and  from  cutting  down  saplings  and  trees  not 
fit  for  the  purposes  of  timber,  and  from  cutting  down  timber 
trees  at  unseasonable  times,  and  in  an  unhusbandlike  manner ; 
and  for  general  relief. 
[  •122  ]  Upon  the  bill  being  filed,  together  with  affidavits  *in  support 

of  the  same,  an  injunction  was  granted  by  the  Court,  according 
to  the  prayer  of  the  said  bill.  John  Henry,  Marquis  of  Lans- 
downe,  afterwards  put  in  his  answer  to  the  bill,  and  counter 
affidavits  were  filed  by  John  Henry,  Marquis  of  Lansdowne ;  and 
an  application  was  made  to  dissolve  the  injunction ;  but  before 
any  order  was  thereupon  made,  or  any  further  proceedings  were 
had  in  the  suit,  and  on  or  about  the  14th  of  November,  1809, 
the  said  John  Henry,  Marquis  of  Lansdowne,  died,  and  thereby 
the  suit  abated. 

The  present  supplemental  bill  was  filed  after  his  death,  stating 
the  former  proceedings,  and  that  John  Henry,  Marquis  of  Lans- 
downe, died  without  issue;  and  upon  his  death  the  plaintiff, 
Henry,  Marquis  of  Lansdowne,  became  entitled  as  tenant  for  life 
in  possession  to  all  the  said  manors,  &c.  subject  to  the  mortgages 
affecting  the  same ;  and  that  John  Henry,  Marquis  of  Lansdowne, 
duly  made  and  published  his  last  will  and  testament  in  writing, 
bearing  date  the  12th  of  April,  1808,  and  thereby  appointed 
certain  persons  his  executors,  who  renounced  probate  thereof; 
and  that  administration  of  his  personal  estate  and  effects,  with 
his  will  annexed,  was  granted  to  the  defendant  by  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury ;  and  also,  that  after  the 
issuing  and  service  of  the  said  injunction,  the  said  John  Henry, 
Marquis  of  Lansdowne,  cut  down  or  caused  to  be  cut  down  divers 
other  trees,  which  were  standing  and  growing  on  the  pleasure 
grounds  adjoining  or  belonging  to  the  said  mansion-house  at 
Bowood,  and  the  same  had  been  planted,  and  carefully  preserved 
for  ornament  before  the  death  of  the  said  William,  late  Marquis  of 
Lansdowne ;  and  were  within  view  of  the  said  mansion-house,  or 
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were  in  the  immediate  vicinity  thereof ;  and  the  same  were  in  a  Mabquis  op 
growing  and  thriving  state,  and  unfit  *to  be  cut  down ;  and  that  ^, 

the  said  John  Henry,  Marquis  of  Lansdowne,  caused  part  of  the        mar- 
said  last-mentioned  trees  to  be  sold,  and  the  money  produced  by  dowaoer  op 

T  AXSDO^irVE 

the  sale  thereof  was  received  by  the  said  John  Henry,  Marquis  " 
of  Lansdowne,  or  by  his  orders,  or  for  his  use,  or  the  same  had, 
since  his  death,  been  received  by  the  said  Marchioness  Dowager 
of  Lansdowne,  or  by  her  orders,  or  for  her  use ;  and  that  the 
remainder  of  such  last-mentioned  trees,  and  also  divers  of  the 
trees  and  saplings  so  cut  down  as  aforesaid,  before  the  issuing  of 
the  said  injunction,  were  then  lying  upon  the  ground  at  Bowood ; 
and  insisted  that  the  monies  received  by  the  said  John  Henry, 
Marquis  of  Lansdowne,  or  by  his  order,  or  for  his  use,  from  the 
sale  of  the  said  trees,  ought  to  be  repaid  out  of  his  assets.  The 
bill  also  stated,  that  John  Henry,  Marquis  of  Lansdowne,  did  not 
daring  his  life  repair  or  keep  in  repair  the  said  mansion-house 
called  Lansdowne  House,  or  the  said  mansion-house  at  Bowood, 
or  the  buildings  belonging  to  the  said  mansion-houses,  but 
he  suffered  the  same  to  become  very  much  out  of  repair,  and  at 
the  time  of  the  death  of  the  said  William,  late  Marquis  of  Lans- 
downe, the  same  were  in  a  state  of  complete  repair,  but  at  the 
time  of  the  death  of  the  said  John  Henry,  Marquis  of  Lansdowne, 
were  greatly  dilapidated  and  out  of  repair  ;  and  that  the  plain- 
tiff, Henry,  Marquis  of  Lansdowne,  was  obliged  to  lay  out  large 
sums  of  money  in  the  necessary  repairs  of  the  said  mansion- 
houses  and  buildings,  and  the  plaintiff,  Henry,  Marquis  of 
Lansdowne,  insisted  that  the  monies  which  he  had  so  laid  out 
ought  to  be  repaid  him  out  of  the  assets  of  the  said  John  Henry, 
Marquis  of  Lansdowne.    *     *    * 

[The  bill  further  stated  the  death  of  the  said  Sir  Francis  [  125  ] 
Baring  and  the  retirement  of  the  said  John  Eardley  Wilmot  and 
the  appointment  of  the  plaintiffs  Sir  Thomas  Baring  and  James 
Abercromby  as  trustees  in  their  stead  and  the  bill  prayed]  *that  [  *126  ] 
the  account  prayed  by  the  said  original  bill  may  be  taken ;  and 
that  an  account  may  be  taken,  by  and  under  the  direction  of  the 
Court,  of  all  the  ornamental  trees  so  improperly  cut  down  as  afore- 
said by  the  said  John  Henry,  Marquis  of  Lansdowne,  or  by  his 
orders,  between  the  issuing  of  the  said  injunction  and  the  death 
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Mabquib  of  of  the  said  John  Henry,  Marquis  of  Lansdowne ;  and  that  the 

f,,  value  of  such  part  thereof,  as  was  sold  by  John  Henry,  Marquis 

cmoKEss    ^*  Lansdowne,  may  be  ascertained,  or  that  an  account  may  be 

DowAGBB  OF  taken  of  the  monies  which  were  received  by  him,  or  by  his 
orders,  or  for  his  use,  in  respect  thereof.  And  that  an  account 
may  in  like  manner  be  taken  of  the  dilapidations  permitted  by 
the  said  John  Henry,  Marquis  of  Lansdownoi  in  and  about  the 
said  mansion-house  and  buildings  at  the  time  of  his  death,  and 
of  the  sums  of  money  that  were  necessarily  paid  and  expended 
by  the  plaintiff,  Henry,  Marquis  of  Lansdowne,  in  repairing  the 
said  mansion-houses  in  consequence  of  the  said  dilapidations ; 
*  *  And  that  the  said  defendants  may  be  decreed  to  pay  what 
should  be  found  due  upon  taking  the  aforesaid  accounts ;  *  * 
[  *127  ]  and  *that  what  should  be  found  due  in  respect  of  the  said 
repairs,  might  be  paid  to  the  plaintiff,  Henry,  Marquis  of 
Lansdowne ;  and  that  what  shall  be  found  due  in  respect  of  the 
said  timber  and  otner  trees,  might  be  paid  into  Court,  and  be 
laid  out  for  the  benefit  of  the  plaintiffs,  Henry,  Marquis  of 
Lansdowne,  and  William  Thomas  Petty  (commonly  called  Earl 
of  Wycombe),  according  to  their  interests  therein :  and  that  an 
account  might  also  be  taken  of  all  sums  of  money  received  by 
the  said  defendant,  or  by  her  order,  or  for  her  use,  in  respect 
of  the  sale  of  any  of  the  said  timber  or  other  trees ;  and  that 
she  may  be  decreed  personally  to  pay  into  Court  what  shall 
be  found  due  from  her,  upon  taking  that  account,  and  that 
the  same  may  in  like  manner  be  laid  out  for  the  benefit  of  the 
plaintiffs,  Henry,  Marquis  of  Lansdowne,  and  William  Thomas 
Petty  (commonly  called  Earl  of  Wycombe) :  and  that  proper 
directions  may  be  given  for  the  sale  of  the  said  timber  and 
other  trees  so  cut  down  as  aforesaid,  and  then  lying  on  the 
ground ;  and  for  the  disposal  of  the  monies  to  arise  from  the 
sale  thereof. 

To  this  bill  the  defendant  put  in  a  demurrer  i    *    *    * 

[  131  ]  Mr.  Leachf  and  Mr.  Heald,  for  the  demurrer : 

The  principal  question  raised  by  the  demurrer  to  this  supple- 
mental bill,  is,  whether  the  representatives  of  the  late  Marquis 
of  Lansdowne  are  bound  to  make  good,  out  of  his  assets,  the 
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claims  made  by  the  plaintiffs  in  respect  of  equitable  waste  lISbdowhb 
committed  by  the  Marquis  in  his  lifetime,  subsequent  to  the  «. 

issuing  of  an  injunction  to  restrain  him  from  committing  such     cuionkss 

VSrARi(^9  DOWAOKBOP 

waobo  r  LauBDOWKE. 

It  is  a  rule  at  law  and  in  equity,  that  a  personal  *wrong  dies  [  *i32  ] 
with  the  party.  In  Jesm  College  v.  Bloom,  j  Lord  Hardwiokb 
was  of  opinion,  he  ought  not  to  entertain  a  bill  for  a  satisfaction 
for  waste  after  the  estate  of  the  tenant  that  cut  down  timber  was 
determined  by  assignment,  or  otherwise;  and  he  expressly 
states,  that  an  account  in  respect  of  waste  is  only  given  when  a 
bill  is  filed  for  an  injunction,  and  waste  has  already  been  com- 
mitted. The  relief  given  in  Pulteney  v.  Warren^X  was  grounded 
on  the  particular  circumstances  of  that  case;  and  the  Lobd 
€hakcellob  there  recognizes  the  doctrine  of  Lord  Hardwickb, 
that  a  bill  does  not  lie  for  an  account  of  waste,  where  there  is 
not  a  ground  for  an  injunction  to  restrain  waste. 

The  dilapidations  of  Lansdowne  House  cannot  be  the  subject 
of  an  account  after  the  death  of  the  Marquis.  The  case  of  an 
incumbent  is  an  excepted  case.  In  Lord  Castlemain  v.  Lord 
Craven,^  it  was  held,  that  the  Court  never  interposes  in  cases  of 
permissive  waste.    *    *    * 

Sir  Samuel  RomiUy,  Mr.  BeU,  and  Mr.  ShadweU,  against 
the  demurrer : 

In  Garth  v.  Cotton^  the  judgment  in  which  case  is  given 
in  Dickens,  II  he  states  the  grounds  on  *  which  he  decided  Jesus  [*133  ] 
College  v.  Bloom,  and  says,  ''  It  is  true,  that  the  general  run  of 
the  cases  is  of  bills  for  an  injunction,  because  that  is  a  preven- 
tive suit,  and  the  most  remedial  to  the  party ;  but  that  affords 
no  conclusive  argument,  that  a  bill  for  such  an  account  cannot 
be  maintained  without  praying  an  injunction."ir  In  Lee  v. 
AUton,\\  relief  was  given,  though  no  injunction  prayed.  *  * 
In  Bishop  of  Winchester  v.  Knight,ll  the  Chancellor  says,  "It 

t  3  Atk.  262.    See  also  what  Loxd         ||  1  Dick.  p.  183.    See  2  Wu  &  T. 

Hakdwickb  says  in  Smith  v.  Gooke,  L.  C. 
3  Atk.  381.  IF  1  Dick.  p.  21L 

J  6  B.  B.  226  (6  Vee.  73).  ft  1  Br.  0.  0. 194. 

§  22  Vin.  Abr.  623;  8.  0.  2  Eq.  tt  1  P-  Wms.  407. 

Cas.  Abr.  758,  759. 
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Mabquis  of  would  be  a  reproach  to  equity  to  say,  where  a  man  has  taken 

NsDoiftNB  ^y  property,  as  my  ore  or  timber,  and  disposed  of  it  in  his  life- 

«J?^^"««     time,  and  dies,  that  in  this  case  *I  must  be  without  remedy."^ 

CHIONESS  * 

Dowager  op  It  may  be  considered  as  a  general  rule,  that  where  a  bill  would 
r  *134 1  ^^^  against  a  party  when  aUve,  it  lies  against  his  representatives- 
after  his  death;  and  in  such  cases,  the  rule  Actio  personalis 
moritur  cum  persond  does  not  apply,  t  From  Hambly  v.  Trottyl 
it  is  clear,  that  in  a  case  of  legal  waste  the  representatives 
are  liable,  and  the  maxim  alluded  to  does  not  avail;  and  in 
analogy  to  the  doctrine  at  law,  a  court  of  equity  will  make  the 
representatives  account  for  equitable  waste,  there  being  no  remedy 
at  law.    *    * 

With  regard  to  the  dilapidations,  the  Court  will  either  order 
the  house  to  be  repaired,  as  in  Vane  v.  Lord  Bamard,l  or  give 
the  plaintiffs  a  compensation.  Supposing,  however,  this  part 
of  the  bill  cannot  be  sustained,  yet  as  the  demurrer  extends  not 
only  to  this  part  of  the  bill,  but  also  to  the  account  of  waste 
committed  after  the  injunction  granted,  if  it  is  bad  as  to  the 
[*135]  latter,  it  is  bad  as  to  the  former;  for  a  ^demurrer  cannot  be 
good  in  part,  and  bad  in  part ;  but  if  not  altogether  gpod,  it 
must  be  overruled.  Where  part  only  of  a  bill  is  demurrable,, 
the  demurrer  must  be  confined  to  that  part ;  and  if  too  general,, 
it  is  bad.§ 

Mr.  Leach,  in  reply : 

This  is  a  case  involving  points  of  great  importance.  It  would 
be  to  legislate  in  a  court  of  equity,  if  the  acknowledged  maxim 
of  the  law.  Actio  personalis  moritur  cum  persona,  is  here  to  be 
overturned.  Garth  v.  Cotton  was  a  case  of  fraud,  and  on  that 
ground  relief  was  given.  Bishop  of  Winchester  v.  Knight  was  a 
case  as  to  ore  dug,  which  is  a  sort  of  trade,  and  consideration 
was  had  there,  of  the  tenure  of  the  estate ;  the  digging  of  the 
ore,  being  by  one  who  held  customary  lands  of  the  Bishop,  was 
considered  as  a  breach  of  trust. 

t  See  what  Lord  Hakdwicke  says,         §  See  as  to  this,  Ld.  Sedesd.  Tr. 
1  Dick.  215.  PL  174. 

X  2  Vem.  738 ;  S.  C.  Preo.  Cb.  454. 
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If  the  late  Marquis  had  been  tenant  for  life,  impeachable  for  Mabquis  op 
waste,  and  legal  waste  had  been  committed  by  him,  no  action  r. 

could  have  been  sustained  against  his  representatives,  because     cum^Bss 
there  was  no  person  in  esse,  or,  at  least,  appeared,  who  had  an  Bowager  op 
estate  of  inheritance :  so  here,  when  this  equitable  waste  was 
committed,  there  was  no  owner  of  the  inheritance  in  esse.  Lord 
Wycombe  being  born  since ;  and  yet  it  is  said,  as  to  this  equi- 
table waste,   the  representatives  of   the  Marquis   are  liable  ; 
though  had  it  teen  a  case  of  legal  waste,  they  would  not  have 
been  liable.     The  doctrine  in  Hambly  and  Trott  was  not  new  ; 
it  was  agreeable  to  the  old  authorities.    In  the  case  there  put, 
the  action  against  the  representatives  was  held  *to  lie.     There,       [  *136  ] 
the  waste  might,  by  agreement,  have  been  made  good,  but  here, 
there  were  no  parties  who  could  affirm  the  waste — it  was  a  wrong, 
incapable  of  being  made  right.     *     *     * 

The  Vice-Chancbllor  : 

Upon  this  demurrer,  two  points  are  to  be  considered: 
Ist.  How  the  case  stood  as  to  the  deceased  Marquis?  2ndly.  How 
the  case  stands  as  to  his  representatives?  The  late  Marquis  was 
tenant  for  life,  without  impeachment  of  waste,  and  as  such  had 
a  right  at  law  to  cut  timber  on  the  estate,  and  had  a  property  m 
the  trees,  but  having  abused  that  power  by  cutting  ornamental 
trees,  and  trees  not  ripe  for  cutting,  a  court  of  equity  says,  he 
shall  not  do  these  things  with  impunity,  but  interposes  to 
restrain  the  legal  right ;  and  equity  not  only  restrains  him  from 
doing  further  waste,  but  directs  an  account  of  the  waste  done, 
and  will  not  suffer  the  individual  to  pocket  the  produce  of  the 
wrong,  but  directs  the  money  produced  by  such  waste  to  be  laid 
np  for  the  benefit  of  those  who  succeed  to  the  estate. 

A  bill  was  filed  against  the  late  Marquis,  by  Wilmot  and  Baring,  [  137 
the  trustees,  to  preserve  contingent  remainders,  and  not  by  a  person 
having  the  next  estate  of  inheritance ;  no  such  person  appearing; 
but  there  were  contingent  remainders,  and  the  present  Marquis, 
the  next  tenant  for  life,  was  entitled  to  the  timber  cut,  or  the 
substitute  for  it.  The  late  Marquis  did  not  demur  to  that  bill. 
Many  of  the  objections  taken  to  this  supplemental  bill  would 
have  applied  to  the  bill  filed  against  the  late  Marquis.     They 
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MAKQUI8  ov  obtained  an  injunction,  and  thereby  their  competency  to  sustain 

^^  the  suit  was  sanctioned ;  and  Garth  v.  Cotton^ ,  certainly,  was  a 

cmoNEss     co^^^l^flive  authority  in  support  of  that  suit.     The  injunction 

Do  WAG  KB  OP  would  not  have  been  granted  if  the  trustees  had  no  right  to  file 
such  a  bill.  What  is  said  in  Jesus  College  v.  Bloom,  as  to  not 
entertaining  a  bill  after  the  estate  of  the  tenant  for  life  is 
determined,  applies  only  to  cases  where  legal  waste  has  been 
committed,  and  where  the  party  is  liable  at  law  in  respect  of  the 
waste  committed ;  but  here  it  was  equitable  waste,  as  to  which, 
a  court  of  law  gives  no  remedy.  Lord  Habdwicke,  in  that  case, 
says,  **  the  party  ought  to  be  sent  to  law ;  "  which  shews  he  was 
alluding  to  legal  waste.  The  party  had  for  such  waste  a  remedy 
under  the  Statute  of  Marlbridge,!  or  might  have  brought  an 
action  of  trover ;  but  the  Court  never  sends  a  party  to  law  in 
cases  of  equitable  waste ;  they  being  exclusively  of  equitable 
cognizance.  As  against  the  late  Marquis,  therefore,  a  bill  might 
[  ♦138  ]  have  been  filed,  *though  no  injunction  were  prayed.  This  Court 
will  not  permit  a  man  to  commit  equitable  waste,  and  retain 
the  produce  of  the  injury,  which  is  recoverable  in  no  other 
Court.  Belief  is  given  for  the  benefit  of  those  who  come  after. 
The  case,  therefore,  of  Jestts  College  v.  Bloom  is  distinguishable 
from  the  present.  In  Garth  v.  Cotton^  Lord  Hakdwickb,  alluding 
to  his  decision  in  that  case,  says,  "  It  affords  no  conclusive 
argument  that  a  bill  for  an  account  of  waste  cannot  be  main- 
tained without  praying  an  injunction."§  The  Marquis  died, 
after  having  sold,  and  converted  to  his  use  the  money  pro- 
duced by  his  wrongful  act;  and  upon  general  principles,  in- 
dependent of  decision,  the  assets  ought  to  be  liable  to  pay 
in  respect  of  his  conduct,  such  assets  having  been  augmented 
by  it. 

It  has  been  urged,  that  if  the  Marquis  had  committed  legal 
waste,  and  died,  his  representatives  would  not  have  been  answer- 
able, it  being  a  maxim,  Actio  personalis  moritur  cum  persona,  and 
that  the  same  doctrine  applies,  by  analogy,  to  cases  of  equitable 
waste.    Let  us  see  in  what  manner  this  maxim  has  been  inter- 

t  See  2  Wh.  &  T.  L.  0.  J  52  Hen.  in.  o.  23. 

§  1  Diok.  p.  211. 
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preted  even  at  law.     In  Hambly  v.  Trott,^  Lord  Mansfebld  ^IXowne 
says,  "  when  the  cause  o!  action  is  money  due,  or  a  contract  to  «• 

be  performed,  gain  or  acquisition  of  the  testator  by  the  work  chionrss 
and  labour,  or  property,  of  another,  or  a  promise  of  the  testator,  lansdownb. 
express  or  implied ;  where  these  are  the  causes  of  action,  the 
action  survives  against  the  executor.  But  where  the  cause  of 
action  is  a  tort,  or  arises  ex  delicto,  supposed  to  be  by  force,  and 
against  the  King's  peace,  there  the  action  dies,  as  battery,  false 
imprisonment,  trespass,  words,  nuisance,  ^obstructing  lights,  [•139] 
diverting  a  watercourse,  escape  against  the  sheriff,  and  many 
other  cases  of  the  like  kind.  If  it  is  a  sort  of  injury  by  which 
the  offender  acquires  no  gain  to  himself  at  the  expense  of  the 
sufferer,  as  beating,  or  imprisoning  a  man,  &c.,  there  the  person 
injured  has  only  a  reparation  for  the  delictum  in  damages  to  be 
assessed  by  a  jury.  But  where,  besides  the  crime,  property  is 
acquired  which  benefits  the  testator,  there  an  action  for  the 
value  of  the  property  shall  survive  against  the  executor.  As  for 
instance,  the  executor  shall  not  be  chargeable  for  the  injury  done 
by  his  testator  in  cutting  down  another  man's  trees ;  but  for  the 
benefit  arising  to  his  testator  for  the  value  or  sale  of  the  trees, 
he  shall.  So  far  as  the  tort  itself  goes,  an  executor  shall  not 
be  liable ;  and  therefore  it  is,  that  all  public,  and  all  private 
crimes  die  with  the  offender,  and  the  executor  is  not  charge- 
able ;  but  so  far  as  the  act  of  the  offender  is  beneficial,  his  assets 
ought  to  be  answerable ;  and  his  executor  therefore  shall  be 
charged." 

This  I  take  to  be  a  just  exposition  of  the  qualifications  under 
which  the  maxim  Actio  personalis  moritur  cum  persona  is  received 
at  law ;  and  if  equity  is  to  decide  in  analo^ry  to  a  court  of  law, 
the  question  in  the  present  case  will  be,  whether,  by  the  equitable 
waste  committed  by  the  late  Marquis,  he  derived  any  benefit ;  or, 
whether  it  was  a  naked  injury,  by  which  his  estate  was  not 
benefited  ?  It  is  clear  it  was  benefited ;  and  as  at  law  if  legal 
waste  be  committed,  and  the  party  dies,  an  action  for  money 
had  and  received,  lies  against  his  representative,  so  upon  the 
same  principle,  in  cases  of  equitable  waste,  the  party  must, 
through  his  representatives,  refund  in  respect  of  the  wrong  he 

t  Cowp.  376. 
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Mabquis  op  *ha8  done.     "It  would,"  says  Lord  Cowper,  in  Bishop  of  Win- 

,,.  cheater  v.  Kni^ht,\  "  be  a  reproach  to  equity  to  say,  where  a  man 

cHwvEBs     ^^®  taken  my  ore  or  timber,  and  disposed  of  it  in  his  lifetime, 

Dowager  OP  and  dies,  that  in  this  case  I  must  be  without  remedy."     It  has 
Lakbdowne. 

♦140        ^^^  argued,  that  as  when  legal  waste  is  committed,  and  there 

are  no  persons  in  being,  or  appearing,  who  could  authorize  it, 
or  bring  an  action  in  respect  of  the  waste,  the  wrong  is  without 
remedy ;  so  here,  there  being  no  persons  in  esse^  or  appearing, 
when  the  waste  was  committed,  who  could  authorize  it,  a  bill 
will  not  lie  in  respect  of  such  waste :  but  it  signifies  not,  whether 
such  person  were  in  esse  or  not,  for  waste  of  this  description 
could  not  be  authorized; — such  destruction  cannot  be  authorized ; 
— the  Court  says  it  shall  not  be  done.  The  produce  of  the 
waste  is  laid  up  for  the  benefit  of  the  contingent  remaindermen. 
To  adopt  such  an  analogy  to  the  law,  in  a  case  where  relief  is 
given  against  the  law,  would  be  singular. 

Upon  these  grounds  I  think  the  supplemental  bill  for  an 
account  by  the  new  trustees,  the  tenant  for  life,  and  tenant  of 
the  inheritance,  was  properly  brought.  The  trustees  were  the 
proper  persons  to  file  the  bill  against  the  late  Marquis,  and  the 
present  plaintiffs  were  the  proper  persons  to  file  the  supplemental 
bill,  though  one  of  the  plaintiffs  was  not  in  esse  when  the  first 
bill  was  filed,  inasmuch  as  the  money  produced  by  the  waste  is 
not  to  be  pocketed,  but  to  be  laid  up  for  the  benefit  of  those  who 
in  succession  will  take  the  estate. 
[  141  ]  I  think  the  demurrer  objectionable  on  other  grounds,  but  I 

decide  this  case  upon  the  broad  principle,  that  where  equitable 
waste  has  been  committed,  which  never  could  have  been 
authorized,  the  Court  has  jurisdiction  to  make  the  representa- 
tives, of  the  party  committing  such  waste,  accountable. 

Demurrer  over-ruled. 

[The  hearing  of  this  cause  is  shortly  reported  in  IJ.  &  W.  522, 
when  an  account  was  directed  of  the  equitable  waste  committed 
by  the  late  Marquis,  and  the  Master  of  the  Bolls  expressed 
himself  to  be  satisfied  that  no  account  of  the  dilapidations  could 

t  1  P.  Wms.  407. 
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be  decreed,  observing  (p.  523)  that  with  respect  to  incumbents  Marquis  of 

the  law  was  otherwise,  but  no  instances  of  such  suits  by  re-  ». 

Mau- 

CHI0NB8S 

dowageb  op 
Lansdowke. 


maindermen  had  occurred.] 


KNATCHBULL  v.  GEUEBEE.  i8i5. 

(1  Maddock,  153—172.)  Nav.^,  27. 

A  NOTE  of  this  case  will  be  found  in  a  later  volume  of  the      ^y^"^» 
Bevised  Beports,  together  with  the  report  of  the  appeal  taken       r  ^'^3  ■^ 
from  3  Merivale,  124. 
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K.   B.   HILARY   TERM. 


MEMORANDUM. 

THE  KING'S  WAEEANT  eespecting  the  PEE- 
CEDENCE  OF  ME.  ATTOENET-  and  SOLICITOE- 
GENEEAL. 

[This  warrant  is  dated  the  14th  of  December,  1814,  and  directs 
that  from  that  time  the  Attorney-  and  Solicitor-General  shall 
have  place  and  audience  before  all  the  serjeants-at-law,  instead 
of,  as  theretofore,  next  after  the  two  ancient  est  of  the  serjeants- 
at-law.] 


1814.  BELL  V.  OAKLEY  and  Eight  Othees. 

"^!!J^'  (2  M.  &  S.  259—261.) 

[  259  ]  Where  defendants,  in  order  to  leyy  a  poor's  rate  under  a  warrant  of 

distress  granted  by  two  magistrates,  broke  and  entered  the  bouse  and 
broke  the  windows,  &o. :  Held,  that  they  might  be  sued  in  trespass 
without  a  previous  demand  of  the  perusal  and  copy  of  the  warrant, 
according  to  24  Qeo.  11.  c.  44,  s.  6. 

Trespass  for  breaking  and  entering  the  plaintiflTs  dwelling- 
house,  breaking  the  doors  and  windows,  and  taking  and  carry- 
ing away  his  goods.    Plea,  Not  guilty. 

At  the  trial  before  Lord  Ellenborough,  Gh.  J.  at  the  last 
assizes  for  the  county  of  Kent,  it  appeared  that  the  defendants, 
two  of  whom  were  the  churchwardens,  four  the  overseers,  and 
two  constables  of  the  parish  of  Deal,  together  with  the  other 
defendant  acting  in  their  aid,  went  to  the  house  of  the  plaintiff, 
who  was  an  inhabitant  of  Deal,  carrying  with  them  a  warrant 
granted  by  two  magistrates,  and  directed  to  the  said  church- 
wardens and  overseers,  to  distrain  the  plaintiff's  goods  for  non- 
payment of  a  poor's  rate.  Having  knocked  at  the  door,  and 
being  informed  at  the  next  house  that  the  plaintiff  was  from 
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home,  one  of  the  defendants  jumped  into  the  front  area  and        Bell 
tried  to  get  in  at  the  cellar  but  failed  ;  in  the  attempt,  however,      qaklet. 
some  windows  were  broken.     They  then  proceeded  to  the  back 
part  of  the  house,  took  the  fastening  out  of  a  window,  and  got 
into  the  wash-house.    After  continuing  there  some  time,  and 
having  found  nothing  within,  the  inner  door  being  locked,  they 
returned  and  took  away  some  planks  and  other  articles  which 
were  lying  in  the  garden.    A  verdict  was  found  for  the  plaintiff, 
damages  seven  guineas,  with  leave  for  the  defendants  to  move 
to  enter  a  nonsuit  on  the  ground  of  there  not  being  any  *proof      [  ♦260  ] 
of  a  demand  of  the  copy  of  the  warrant  as  required  by  stat.  24 
Geo.  II.  c.  44,  s.  6. 

A  rule  nisi  to  that  effect  was  accordingly  obtained  in  the  last 
Term.  And  now  after  the  report  had  been  read,  Lord  Ellen- 
borough,  Ch.  J.  referred  to  Money  v.  Leach,\  and  inquired  how 
the  rule  could  be  supported  consistently  with  that  decision. 

The  Common  Serjeant  and  BoUand  in  support  of  the  rule, 
took  this  distinction,  that  in  that  case  the  parties  acted  wholly 
without  the  authority  of  the  warrant,  for  they  executed  the 
warrant  upon  a  person  who  did  not  correspond  with  the  descrip- 
tion in  it ;  whereas  here  the  defendants  acted  in  partial  execu- 
tion of  the  warrant,  though  it  must  be  admitted  they  exceeded 
its  authority;  but  still  they  were  not  wholly  unauthorized. 
And  they  cited  Price  v.  Messenger  I  to  show  that  an  ojfficer  may 
be  entitled  to  the  protection  of  the  statute,  where  he  has  ex- 
ceeded the  authority  delegated  to  him  by  the  magistrate. 

Lord  Ellenbobouoh,  Gh.  J. : 

The  case  of  Money  v.  Leach  decides  that  the  defendant  in 
order  to  avail  himself  of  the  objection  upon  the  statute  must 
shew  that  he  acted  in  obedience  to  the  warrant;  in  that 
case  the  officers  apprehended  a  different  person  from  that 
described  in  the  warrant,  and  therefore  not  in  obedience  to 
the  warrant;  and  Mr.  Yorke  the  then  Attorney-General,  who 
was  to  have  argued  on  behalf  of  the  officers,  gave  up  the  point 

t  3  Burr.  1742 ;  S.  C.  1  Bl.  E.  655.        $  6  B.  E.  559  (2  Bob.  &  P.  158). 
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Bell  upon  the  Becond  argument  as  being  too  great  a  difficulty  for  him 
Oakley,  to  encounter.  Here  the  *defendant8  so  far  from  shewing  that 
I  *26i  ]  ^^^7  acted  in  obedience  to  the  warrant  commence  by  an  unau- 
thorized course  of  proceeding;  it  was  a  trespass  in  them  ab 
initio  ;  and  I  do  not  see  how  after  the  case  of  Money  v.  Leach, 
they  can  stir  this  objection.  That  was  a  case  of  much  public 
interest  and  was  decided  upon  great  deliberation,  and  the  matter 
was  upon  the  record.  If  this  had  been  a  distinct  subsequent 
trespass  of  the  defendants,  it  might  have  presented  a  different 
question. 

Baylby,  J. : 

In  Price  v.  Messenger  the  defendant  so  far  as  he  acted  in 
obedience  to  the  warrant  was  under  the  protection  of  the  statute, 
but  he  was  holden  liable  for  the  seizure,  which  was  not  made  in 
obedience  to  the  warrant. 

Dampier,  J. : 

The  case  of  Money  v.  Leach  decided  that  where  the  justice 
cannot  be  liable,  the  officer  is  not  within  the  protection  of  the 
statute.  In  this  case  suppose  notice  had  been  delivered  to  the 
justice,  for  what  could  he  have  tendered  amends?  In  Price  v. 
Messenger  the  Justice  might  have  been  proceeded  against  upon 
the  warrant. 

Per  Curiam  :  Rule  discharged. 
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THE  KING  V.  THE  INHABITANTS  of  the  County       isu. 
OF  NOETHAMPTON.  •^!!J*- 

(2  M.  &  S.  262—265.)  ^  262  ] 

Upon  not  guilty  to  an  indictment  against  the  inliabitants  of  a  county 
for  not  repairing  a  public  bridge,  it  is  competent  to  the  defendants  to 
give  evidence  of  the  bridge  having  been  repaired  by  private  individuals. 

A  bridge  may  be  a  public  bridge,  which  is  used  by  the  public  at  all 
times  when  it  is  dangerous  to  pass  through  the  river,  t 

The  second  count  of  this  indictment,  on  which  the  verdict 
was  entered  for  the  Crown,  was  for  not  repairing  a  public  bridge 
over  the  river  Welland,  in  a  highway  leading  from  Northampton 
to  Leicester,  used  by  the  subjects  of  the  King  with  their  horses, 
carts,  and  carriages  at  all  such  times  as  and  when  it  hath  been 
or  is  dangerous  to  pass  through  the  river  by  the  side  of  the 
bridge.  Plea,  Not  guilty.  At  the  trial  before  Thomson,  B.,  at 
the  last  assizes,  it  appeared  that  this  bridge  was  used  by  the 
public  at  all  times  on  foot  and  with  horses,  but  only  occasionally 
with  carriages,  except  in  times  of  flood,  or  frosts  when  it  was 
unsafe  to  pass  through  the  river,  at  which  times  carriages  always 
passed  over  the  bridge.  In  ordinary  times  the  carriage-road 
went  through  the  ford,  and  the  bridge  was  sometimes  barred 
against  carriages  by  means  of  a  post  and  chain  which  was 
locked.  There  was  no  doubt,  upon  the  evidence,  of  the  bridge 
being  out  of  repair,  but  the  counsel  for  the  defendants  proposed 
to  give  evidence  to  shew  that  the  feoffees  of  certain  estates  had 
repaired  the  bridge,  and  that  one  Rous,  as  their  agent,  had  the 
control  of  the  key.  To  this  it  was  objected  that  repairs  done  by 
individuals  could  not  be  evidence  to  shew  the  bridge  not  a 
public  bridge,  which  was  the  only  issue  upon  these  pleadings. 
The  learned  Judge  was  of  that  opinion,  and  rejected  the 
evidence. 

Copley,  Serjt.  moved,  in  the  last  Term,  for  a  rule  nisi  for  a       [  263  J 
new  trial,  upon  the  rejection  of  this  evidence ;   and  he  also  iook 
exception  to  the  count  that  it  did  not  shew  the  bridge  to  be  a 

t  Cited  as  an  authority  upon  the  gate  (1869)   10  B.  &  S.  833;   L.  R. 

latter   point   in    the    judgment   of  5  Q.  B.  26,  30 ;  39  L.  J.  M.  C.  21.— 

CoCKBUSN,  C.  J.  in  Mercer  v.  Wood-  E.  C. 

B.B. — ^VOL.  XV.  B 
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The  Knro  public  bridge,  but  only  a  bridge  to  be  used  on  particular  occa- 
The  ^habi.  sions,  which  could  not  be  if  it  were  a  public  highway ;  for, 
according  to  the  language  of  Heath,  J.  in  Roberts  y.  Karr,\  there 
TOK.  could  not  be  a  partial  dedication  to  the  public.  But  Lord 
Ellbnborouoh,  Ch.  J.  said,  though  it  must  be  an  absolute  dedi- 
cation to  the  public,  still  it  might  be  definite  as  to  time ;  and  the 
Court  granted  the  rule  on  the  first  point  only. 

Clarke,  Vaughan,  Serjt.  DayreU,  and  Abbott,  shewed  cause, 
and  maintained  that  however  material  the  evidence  might  have 
been  upon  plea  by  the  defendants  charging  the  feoffees  with  ther 
reparation  of  the  bridge,  it  was  not  evidence  upon  the  point 
whether  it  were  a  public  bridge,  which  was  the  only  remaining 
point  upon  the  pleadings  after  the  bridge  was  proved  to  be  out  of 
repair.  The  use  of  the  bridge,  and  not  the  mode  in  which  it  is- 
repaired,  constitutes  it  a  public  bridge ;  and  admitting  that  it 
could  have  been  proved  to  have  been  repaired  by  these  feoffeea 
from  all  time,  still  it  might  be  a  public  bridge;  and  so  the 
defendants,  notwithstanding  the  evidence,  would,  on  this  issue, 
have  been  liable.  It  was,  therefore,  perfectly  irrelevant  to  the 
matter  in  issue. 

Lord  Ellenbobough,  Ch.  J. : 

I  doubt  whether  in  the  extreme  rigour  of  correctness  this 
[  •284  ]  evidence  ought  not  to  ♦have  been  received,  though  certainly  if  it 
had  stood  by  itself  it  would  have  had  but  little  effect.  The  only 
question  was,  whether  this  were  a  public  bridge.  And  might  it 
not  be  material  upon  that  question  to  inquire  by  whom  and  in 
what  manner  it  had  been  repaired,  with  a  view  of  ascertaining 
whether  those  repairs  were  adapted  to  the  service  of  the  public, 
or  merely  to  the  purposes  of  ornament  or  private  convenience  ? 
In  order  to  ascertain  whether  it  be  a  public  bridge,  the  mode  of 
its  construction  and  the  manner  of  its  continuance  may  be  cir- 
cumstances which,  as  they  are  connected  with  others,  may  have 
much  or  little  weight.  But  we  are  not  inquiring  into  the  effect  of 
the  evidence ;  it  is  enough  if  the  fact  by  whom  repaired  may  be  in 

t  10  B.  E.  676,  n.  (1  Camp.  262,  n.) 
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any  degree  a  criterion  to  determine  whether  the  bridge  be  or  be  Thb  Kino 
not  of  a  public  nature.    Repairs  done  by  an  individual  are  primd  the  Inhabi- 
facie  rather  to  be  ascribed  to  motives  of  private  interest  in  his   j^J^^^^p- 
own  property,  than  as  done  for  the  public  benefit ;   and  if  an        ton. 
inference  might  have  been  drawn  from  the  fact,  the  jury  ought 
to  have  had  an  opportunity  of  judging  of  that  inference.    It  was 
not  of  much  weight,  perhaps,  but  upon  the  summum  jus  I  think 
the  evidence  was   admissible.     It   is   not   necessary  that   the 
bridge  should  have  been  open  at  all  times ;  perhaps  it  has  grown 
out  of  this  circumstance,  that  there  was  a  highway  through  the 
ford,  and  the  people,  when  that  was  bad,  were  used  to  go  by 
outlets  on  the  land  adjoining,  to  the  great  detriment  of  the  indi- 
vidual owner.     The  bridge,  therefore,  like  many  others,  may 
have  originated  in  the  convenience  and  for  the  protection  of  the 
individual,  but  still  it  may  be  of  public  right.    I  think  that  the 
evidence  was  barely  ^admissible,  and  that  the  learned  Judge      [*2G5] 
would  have  exercised  a  more  correct  discretion  by  receiving  it. 

Lb  Blanc,  J. : 

It  was  for  the  prosecutor  to  shew  it  a  public  bridge ;  and  the 
defendants  had  a  right  to  give  every  species  of  evidence  to  shew 
the  contrary.  One  medium  of  proof  was  to  shew  that  it  had 
been  repaired  by  individuals;  though  that  alone  would  be  of 
very  little  weight. 

Dampieb,  J. : 

From  the  circumstance  of  private  persons  repairing  the  bridge 
it  was  open  to  the  defendants  to  contend  that  it  was  not  a  public 
bridge,  with  what  effect  I  do  not  say,  though  possibly  it  would 
not  have  been  great.  It  might,  however,  be  a  link  in  the  evidence 
to  shew  the  passage  over  the  bridge  was  not  of  public  right  but 
of  sufferance. 

Per  Curiam  :  Rule  absolute. 


R  2 
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1814.       DOE,    ON  THE  Demise  of  VAUGHAN,   v.   MEYLER 

•^^^'  (2  M.  &  S.  276—278.) 

[  276  ]  Lease  of  lands  of  whicH  lessor  was  seised  in  fee,  and  of  other  lands  of 

wlucli  he  was  seised  for  life  with  a  power  of  leasing,  at  one  entire  rent, 
and  the  lease  not  well  executed  according  to  the  power :  Held,  that  th 
lease  was  good  after  the  death  of  lessor  for  the  lands  in  fee,  though  not 
for  the  other  lands,  for  the  rent  may  be  apportioned. 

Ejectment,  tried  before  Dampier,  J.  at  the  last  assizes  for  the 
county  of  Hereford,  which  was  brought  by  the  lessor  of  the 
plaintiff,  as  remainder-man  and  heir  at  law  to  his  father,  to 
recover  certain  lands  in  the  county  of  Pembroke,  comprised  in  a 
lease  made  by  his  father  to  the  defendant.  The  case  was  this ; 
the  lease  in  question  comprised  as  well  lands  of  which  the  father 
was  seised  in  fee,  as  three  fields  of  which  he  was  only  tenant 
for  life,  under  a  power  to  lease  at  the  ancient  rent  or  more,  and 
with  a  clause  of  re-entry  for  non-payment  of  the  rent  for  twenty- 
one  days.  The  lease  was  granted  at  an  entire  rent^  with  a  clause 
of  re-entry  in  case  of  non-payment  of  the  rent  for  fifteen  days, 
and  no  sufGcient  distress ;  so  that  the  lease  was  not  executed 
according  to  the  power.  A  regular  notice  to  quit  had  been  given. 
The  question  was  whether  the  lease  was  wholly  void,  or  only 
void  pro  tanto  as  to  the  three  fields.  The  learned  Judge  inclined 
to  think  that  the  rent  being  entire,  could  not  be  apportioned,  and 
therefore  if  the  lease  should  be  void  for  the  three  fields  only,  the 
lessee  would  remain  charged  with  the  whole  rent,  which  would 
be  unreasonable ;  wherefore  he  held  that  the  lease  was  wholly 
void,  and  directed  the  jury  to  find  for  the  plaintiff.  But  he 
reserved  leave  to  the  defendant,  to  move  to  restrain  the  verdict 
to  the  three  fields. 

I  277  ]  W.  E.  Taunton  in  the  last  Term  obtained  a  rule  nisi  to  that 

effect,  and  cited  Co.  Lit.  148  b,  and  agreed  that  if  this  had  been 
a  grant  of  a  rent  charge,  the  three  fields  would  have  been 
discharged,  and  the  lands  in  fee  would  have  remained  charged 
with  the  whole  rent ;  but  he  said  it  was  otherwise  upon  a  lease 
reserving  a  rent,  for  there  if  the  lease  be  avoided,  the  rent  shall 
be  apportioned. 
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Abbott  and  W.  Owen  shewed  cause,  and  referred  to  Rees  v.         dok 
PhUlip^\  where  upon  a  lease  by  tenant  in  tail  of  the  lands      mbtlbb. 
entailed,  and  also  of  leasehold  lands,  at  an  entire  rent,  the  lease 
was  held  void  for  the  whole  as  against  the  reversioner,  for  that 
there  could  not  be  an  apportionment. 

But  Lord  Ellenborough,  Gh.  J.  observed  that  it  did  not 
appear,  that  the  attention  of  the  Court  had  been  directed  in  that 
case  to  Co.  Lit.  148  b ;  and  Batlet,  J.  said  that  Co.  Lit.  was  a 
strong  authority  upon  the  point.  And  in  Stevenson  v.  Lambard  I 
upon  covenant  against  the  assignee  of  the  lessee  for  non- 
payment of  one  entire  rent,  the  defendant  pleaded  in  bar  of  the 
action,  eviction  of  a  moiety  of  the  premises  by  title  paramount, 
and  upon  demurrer  it  was  adjudged  ill,  because  the  rent  might 
be  apportioned ;  and  the  defendant  had  leave  to  amend  and  plead 
it  to  one  moiety  of  the  rent  only.  And  Dampieb,  J.  said  that  he 
was  misled  at  the  trial  by  a  recollection  of  the  Lord  Mountjoy's 
case,!  without  adverting  to  the  distinction  that  the  grant  and 
render  of  one  entire  rent  in  that  *case  tended  to  destroy  the  [  *278  ] 
evidence  of  the  antient  rent ;  but  that  was  not  so  here,  because 
not  any  rent  was  necessary  to  be  reserved  for  the  lands  in  fee 
Bimple ;  and  in  Co.  Lit.  148  b  it  is  laid  down  that  if  a  man  be 
seised  of  two  acres,  one  in  fee,  and  another  in  tail,  and  make  a 
lease  for  life  or  for  years  of  both  acres,  and  dieth,  and  the  issue 
in  tail  avoideth  the  lease,  the  rent  shall  be  apportioned. 

Per  Curiam  :  Rule  absolute, 

t  Wightw.  £xch.  Sep.  69.      {  6  B.  E.  511  (2  East,  575).      §  5  Co.  Bep.  3. 
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1814.  EVEETH  AND  Anothee  v.  SMITH.t 

•^^*-  (2  M.  &  S.  278—286). 

[  278  ]  Policy  on  freight,  valued,  at  and  from  E.  and  any  ports  in  the  Baltic 

to  any  ports  in  the  United  Kingdom.  The  ship  was  chartered  to  sail 
with  a  cargo  from  L.  to  some  port  in  the  Baltic  not  beyond  E.,  and  from 
thence  to  E.,  there  to  take  in  a  homeward  cargo,  &c.  She  sailed  from 
L.  and  arrived  at  E.,  where  she  was  detained  for  five  weeks  and  pre- 
vented from  loading  by  order  of  the  Government.  The  freighter  never 
loaded  her,  and  a  few  days  after  the  detention  ceased  the  frost  set  in 
which  detained  her  there  till  the  spring  when  she  procured  a  freight 
from  other  persons,  and  returned  with  it  to  L.,  but  'the  expenses  of  her 
detention  exceeded  such  freight :  Held,  that  the  policy  had  attached  at 
the  time  of  the  detention,  but  that  freight  having  been  afterwards 
earned,  the  underwriter  was  not  liable. 

Assumpsit  to  recover  a  total  loss  on  freight,  on  a  policy  of 
assurance  on  ship  valued  at  1,000Z.,  and  on  freight  valued  at 
1,200Z.,  and  on  cabin  cargo  valued  at  400Z.,  at  and  from  Biga 
and  any  other  ports  in  the  Baltic  to  any  ports  in  the  United 
Kingdom.  Loss  by  restraint  and  detention  of  the  ship  by  the 
government  at  Biga.  There  were  also  the  usual  money  counts. 
Flea,  general  issue. 

At  the  trial  before  Lord  Ellenborough,  Gh.  J.  at.  the  last 
Surrey  assizes,  it  appeared  that  the  ship  Bailed  from  Londom  on 
the  12th  of  July,  1812,  under  a  charter-party,  by  which  it  was 
covenanted  that  the  ship  being  furnished  with  an  outward  cargo, 
[  ♦279  ]  should  sail  with  the  *same  from  the  port  of  London  to  some 
port  in  the  Baltic  not  beyond  Biga,  and  having  discharged  her 
cargo  should  proceed  in  ballast  to  Biga,  and  being  arrived  there 
give  notice  to  the  agents  of  the  charterers,  and  take  on  board 
from  them  at  that  place  a  full  cargo  of  hemp,  &c.,  and  return 
therewith  to  the  port  of  London,  and  that  the  ship  should  if 
required  lay  at  Biga,  for  the  purpose  of  taking  on  board  her 
homeward  cargo,  and  in  the  port  of  London  for  discharging  the 
same,  40  running  days  and  ten  days  on  demurrage.  The  ship 
dehvered  her  outward  cargo  at  Golberg,  and  proceeded  to  Biga 

t  Cited  by  Goeell  Babnes,  J.,  The  v.  Rankin,  H.  L.  1873)  L.  E.  6  H.  L. 

Jlfain(1894)63L.  J.  P.  D.&Ad.69,  83;  42  L.  J.  C.  P.  169;   and  see 

71.     Contrast   the  case  where    the  Jnman  S.  8,  Co,  v.  Biachoff  (H.  L. 

policy    was    on    chartered    freight,  1882)  7  App.  Cas.  670,  675 ;  52  L.  J. 

Bankin  v.  Potter  (appeal  from  Fotter  Q.  B.  169.— E.  C. 
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under  a  Rostock  flag,  where  she  arrived  on  the  23rd  of  September,  bybeth 
and  the  master  immediately  gave  notice  to  the  charterers'  agent,  «  *• 
and  delivered  his  papers  at  the  custom  house,  and  applied  for 
their  return,  and  for  leave  to  reload,  but  his  papers  were  refused 
and  he  was  informed  that  his  ship  was  under  sequestration,  and 
that  he  could  not  be  permitted  to  reload.  This  was  on  the 
fourth  day  after  his  arrival,  and  during  the  continuance  of  this 
restraint  the  master  applied  to  the  charterers'  agent,  who  was 
unable  to  load  on  account  of  the  order  from  the  Eussian  govern- 
ment prohibiting  the  loading  of  goods  on  board  ships  sailing 
under  Bostock  colours.  The  restraint  continued  about  five 
weeks,  and  on  the  30th  of  October  the  frost  set  in,  in  consequence 
of  which  the  ship  was  detained  there  the  winter,  and  never  got 
a  loading  from  the  charterers'  agent,  but  the  next  spring  the 
master  procured  a  freight  from  other  persons,  with  which  he 
returned  to  this  country,  the  expenses  which  had  been  then 
incurred  amounting  to  as  much  or  more  than  such  freight. 
Under  these  circumstances  the  plaintiffs  contended  *that  this  was  [  *280  ] 
a  loss  within  the  policy,  being  a  loss  of  the  freight  which  would  have 
accrued  under  the  charter-party,  by  means  of  one  of  the  perils 
insured ;  and  they  were  willing  to  abandon  to  the  underwriter 
the  freight  actually  earned,  on  being  allowed  the  expenses 
incurred  by  the  ship's  detention  at  Biga  during  the  winter.  The 
defendant,  on  the  other  hand,  contended  that  it  was  not  a  loss 
within  the  policy,  because  the  insurance  was  not  on  any  par- 
ticular designated  freight,  but  only  on  freight  for  a  designated 
voyage,  and  that  freight  had  been  earned  by  the  performance  of 
the  voyage.    A  verdict  however  was  found  for  the  plaintiffs. 

Marryat  obtained  a  rule  nisi  in  the  last  Term  for  a  new 
trial ;  in  support  of  which  he  urged  that  the  plaintiffs'  right  to 
freight  under  the  charter-party  had  never  commenced,  because 
it  did  not  appear  that  any  part  of  the  cargo  was  ever  put  on 
board,  or  ready  to  be  shipped;  neither  was  the  loss  of  that 
freight  induced  by  a  loss  of  the  ship ;     *     ♦     * 

[At  the  close  of   the    argument    upon    this    rule     it    was 
observed  by :] 
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EvsRTH     Lord  Ellbnbobotjoh,  Gh.  J. : 

V. 

Smith.  There  is  no  doubt  that  the  policy  attached ;   but  before  we 

[  283  ]       decide  the  other  point  I  should  wish  to  refer  more  particularly 

to  McCarthy  v.  Ahel,\  and  Anderson  v.  WaUis.l  which,  according 

to  my  recollection  of  them,  will  go  a  great  way  to  the  decision 

of  this. 

On  a  subsequent  day  at  Serjeants'  Inn, 

Lord  Ellenborough,  Ch.  J.  delivered  the  opinion  of  the  Court 
in  substance  as  follows : 

This  was  a  policy  of  insurance  at  and  from  Riga  and  any  ports 
in  the  Baltic  to  any  ports  in  the  United  Kingdom,  on  ship  valued 
at  1,0002.,  on  freight  valued  at  1,200Z.,  and  on  cabin  cargo  valued 
at  400Z.,  and  the  loss  was  declared  to  be  by  detention  of  the 
government  at  Biga.  The  only  question  made  was  respecting 
the  recovery  of  the  freight,  whether  this  was  such  a  loss  as  to 
entitle  the  assured  to  recover.  The  only  way  in  which  it  was 
treated  as  lost  was,  that  the  ship,  on  account  of  her  carrying  a 
[  •2S4  ]  Bostock  flag  was  not  *con8idered  by  the  Government  at  Biga  as 
a  ship  which  ought  to  be  permitted  to  take  on  board  a  cargo, 
and  notice  was  given  to  the  captain  that  he  was  not  to  be 
allowed  to  load.  His  papers  were  not  returned  to  him,  and 
being  thus  unable  to  take  in  her  cargo  the  ship  was  detained  at 
Biga  for  five  weeks.  The  agent  of  the  assured  could  not  load  on 
account  of  her  detention,  and  being  under  a  Bostock  flag.  The 
frost  set  in  on  the  80th  of  October,  so  that  there  was  a  period  of 
a  few  days  after  the  detention  ceased  before  the  frost  began. 
The  ship  remained  there  the  winter,  and  never  received  a  load- 
ing from  the  charterers,  but  in  the  spring  procured  another 
loading  with  which  she  returned  home  and  earned  her  freight, 
but  the  expenses  incurred  by  her  stay  exceeded  such  freight. 
It  was  contended  under  these  circumstances  that  this  amounted 
to  a  total  loss  of  the  freight.  Before  we  pronounced  our  opinion 
we  wished  to  look  into  the  cases,  particularly  those  of  Anderson 
V.  Wallis  and  McCarthy  v.  Ahely  and  on  reference  to  those  cases 
we  find  ourselves  confirmed  in  the  opinion  we  entertained  upon 
t  7  B.  B.  711  (3  Eaat,  38S).      X  14  E.  E.  642  (2  M.  &  S.  240,  3  Gamp.  440). 
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the  argument,  that  this  is  not  a  case  of  loss  recoverable  under  Evsbth 
the  policy.  This  was  an  insurance  on  freight  generally,  not  on  smith. 
any  specific  freight ;  the  charter-party  is  only  material  to  shew 
that  upon  the  ship's  arrival  at  Biga  there  was  an  inchoation  of 
the  risk.  The  underwriter  did  not  insure  that  any  particular 
freight  should  be  brought  home,  but  if  any  freight  is  brought 
home,  a  loss  has  not  happened  for  which  he  undertook  to 
indemnify  the  assured.  In  this  case  the  only  inconvenience 
that  has  arisen  is  to  be  attributed  to  the  protraction  of  the 
adventure,  but  that  was  decided  in  Anderson  v.  WaUis^  and 
McCarthy  v.  Abel,  not  to  *constitute  a  loss.  In  McCarthy  v.  Abel  [  *285  ] 
it  was  held  not  to  be  a  loss  of  freight,  the  freight  having  been 
specifically  earned :  the  Court  said,  **  the  single  point  was, 
whether  the  freight  had  been  lost  or  not.  If  the  fact  were  merely 
looked  at,  freight  in  the  events  which  had  happened  had  not 
been  lost,  but  had  been  fully  earned  and  received  by  or  on  behalf 
of  the  assured  :  and  if  so,  no  loss  could  be  properly  demandable 
against  the  underwriters  on  freight,  who  merely  insure  against 
the  loss  of  that  particular  subject."  And  how  far  the  protraction 
of  the  adventure  would  under  the  circumstances  warrant  an 
abandonment  was  considered  in  Anderson  v.  Wailis.  That  was  a 
case  in  which  the  ship  from  stress  of  weather  was  driven  into 
Einsale  in  a  damaged  state,  and  obliged  to  undergo  repairs,  by 
reason  of  which  she  could  not  reach  Quebec,  her  port  of 
destination,  that  season,  so  that  there  was  a  loss  of  the  benefit  of 
the  market  contemplated  by  the  assured ;  and  the  question  was, 
whether  this  amounted  to  a  total  loss  of  the  cargo  within  the 
policy,  which  was  warranted  free  of  particular  average.  The 
Court  there  said,  (supposing  abandonment  could  be  allowed  at 
all,)  "  that  the  only  description  of  loss  capable  of  sustaining  an 
abandonment  so  as  to  convert  an  average  into  a  total  loss,  was  a 
temporary  suspension  of  the  voyage.  But  what  case  has  decided 
that  such  a  temporary  retardation  is  a  cause  of  abandonment  so 
as  to  amount  to  a  total  loss  ?  Disappointment  of  arrival  is  a 
new  head  of  abandonment  in  insurance  law."  So  here  it  may 
be  said,  the  not  obtaining  the  freight  looked  for  is  a  new  head  of 
abandonment,  and  so  it  is  of  loss.  It  was  said  in  that  case,  "  if 
the  retardation  of  the  voyage  be  a  cause  of  abandonment,  the 
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EvKBTH  happening  of  any  peril  by  *which  a  delay  is  caused  in  the  arrival 
Smith,  oi  the  ship  at  the  earliest  market,  would  also  be  a  cause  of 
[  *2S6  ]  abandonment."  It  is  certainly  a  loss  of  the  particular  trade 
which  the  assured  had  personally  in  contemplation,  but  it  is  not 
within  the  intention  of  the  policy.  On  the  authority  of  the 
above  cases,  as  well  as  upon  general  principles  of  law,  it  appears 
to  us  that  the  mere  retardation  of  the  adventure,  and  the 
consequent  inconvenience  and  expense  arising  from  it  are  not  a 
substantive  cause  of  loss  where  the  particular  thing  insured  has 
not  received  damage;  and  whether  the  freight  earned  be  the  par- 
ticular freight  contracted  for  by  the  assured  or  a  posterior  freight 
makes  no  difference  ;  if  freight  has  been  fully  earned  there  can 
be  no  loss  properly  demandable  of  the  underwriters.  Under  these 
circumstances  therefore  we  think  a  new  trial  should  be  granted. 

Per  Curiam  :  Rule  absolute. 


Jan.  25. 


1814.  SCHNEIDEE  and  Another  v.  NOEEIS.t 


(2  M.  &  S.  286—290.) 


f  286  ]  ^  bill  of  parcels,  in  which  the  name  of  the  vendor  is  printed,  and  that 

of  the  vendee  written  by  the  vendor,  is  a  sufficient  memorandum  of  the 
contract  within  the  Statute  of  Frauds  |  to  charge  the  vendor. 

Case  for  the  non-delivery  of  cotton  yam,  pursuant  to  agree- 
ment.   Flea,  general  issue. 

At  the  trial  before  Lord  EUenborough,  Gh.  J.  at  the  last 
London  sittings,  it  appeared  that  the  plaintiffs  on  the  24th  of 
October,  1812,  purchased  of  the  defendant,  who  was  employed 
to  sell  on  commission,  a  quantity  of  cotton  yarn,  of  which  a  bill 
of  parcels  was  sent  by  the  defendant  to  the  plaintiffs,  not  however 
at  the  time  of  the  contract,  and  at  what  precise  time  did  not 
appear.  The  bill  of  parcels  was  headed  thus : — "  London,  24th 
;[  ♦287  ]  October,  1812,  Messrs.  John  Schneider  &  Co.  bought  *of  Thomas 
Norris  &  Co.,  Agents.  Cotton  yarn  and  piece  goods.  No.  3, 
Freeman's  Court,  Cornhill " — the  whole  of  which  was  printed, 

t  Followed  by  Hall,   V.-O.  in  s.  17)  of  the  Statute  of  Frauds  is  re- 

Tourret  v.   Crippa  (1879)  48  L.  J.  pealed,  but  substantially  re-enacted, 

Ch.  567.— E.  C.  by  the  Sole  of  Goods  Act,  1893,  56 

X  The  section  (commonly  cited  as  &  57  Vict.  c.  71,  ss.  4,  60. — B.  C. 
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except  the  words  Messrs.  John  Schneider  &  Co.,  which  were  in  schnbideb 
the  handwriting  of  the  defendant.  Then  followed  a  list  of  the  kobbxs. 
articles  sold,  with  the  particulars  and  quantity,  and  the  prices 
annexed.  On  the  23rd  of  December  the  plaintiffs  demanded  the 
yarn  from  the  defendant,  who  refused  to  deUver  it,  alleging  that 
hifi  principal  had  declined  performing  the  contract.  It  was 
objected  upon  this  evidence,  that  there  was  not  any  nota  or 
memorandum  in  writing  of  the  bargain  as  required  by  the 
Statute  of  Frauds ;  in  answer  to  which  the  case  of  Saunderson  v. 
Jackson\  was  relied  on.  His  Lordship  over-ruled  the  objection, 
and  thereupon  the  plaintiffs  obtained  a  verdict. 

Topping  moved  to  set  aside  the  verdict,  and  enter  a  nonsuit, 
renewing  his  objection ;  and  as  to  Saunderson  v.  Jackson^  he  said 
that  besides  the  printed  bill  of  parcels  there  was  a  letter  written 
by  the  defendants  in  that  case ;  and  therefore  the  Court  agreed 
that  although  the  letter,  which  did  not  state  the  terms  of  the 
agreement,  would  not  alone  have  been  sufiScient,  yet  as  the  jury 
had  connected  it  with  the  bill  of  parcels,  and  the  letter  was 
signed  by  the  defendants,  there  was  a  written  note  or  memo- 
randum of  the  order  which  was  originally  given  by  the  plaintiff, 
signed  by  the  defendants,  which  took  the  case  out  of  the  Statute 
of  Frauds.  *    *    * 

Lord  Ellenborodgh,  Ch.  J. :  [  288  ] 

I  cannot  but  think  that  a  construction,  which  went  the  length 
of  holding  that  in  no  case  a  printing  or  any  other  form  of  signa- 
ture could  be  substituted  in  lieu  of  writing,  would  be  going  a 
great  way,  considering  how  many  instances  may  occur  in  which 
the  parties  contracting  are  unable  to  sign.  If  indeed  this  case 
had  rested  merely  on  the  printed  name,  unrecognized  by,  and 
not  brought  home  to  the  party  as  having  been  printed  by  him, 
or  by  his  authority,  so  that  the  printed  name  had  been  *unap-  [  •289  ] 
propriated  to  the  particular  contract,  it  might  have  afforded  some 
doubt,  whether  it  would  not  be  intrenching  upon  the  statute  to 
have  admitted  it.  But  here  there  is  a  signing  by  the  party  to 
be  charged  by  words  recognizing  the  printed  name  as  much  as  if 
t  5  B.  B.  580  (2  Bos.  &  P.  238). 
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• 

BoRKEiDBB  he  had  subscribed  his  mark  to  it,  which  is  strictly  the  meaning 
N0BSI8.  oi  signing,  and  by  that  the  party  has  incorporated  and  avowed 
the  thing  printed  to  be  his ;  and  it  is  the  same  in  substance,  as 
if  he  had  written  Norris  &  Co.  with  his  own  hand.  He  has  by 
his  handwriting  in  effect  said,  I  acknowledge  what  I  have  written 
to  be  for  the  purpose  of  exhibiting  my  recognition  of  the  within 
contract.  I  entertained  the  same  opinion  at  the  trial,  and  cannot 
say  that  it  has  been  changed  by  the  argument.  It  appears  to 
me,  therefore,  that  the  printed  name  thus  recognized  is  a  signa-' 
ture  sufficient  to  take  this  case  out  of  the  statute. 

Le  Blanc,  J. : 

Suppose  the  defendant  had  stamped  the  bill  of  parcels  with 
his  own  name,  would  not  that  have  been  sufficient  ?  Such  a 
stamping,  as  it  seems  to  me,  if  required  to  be  done  by  the  party 
himself  or  by  his  authority,  would  afford  the  same  protection  as 
signing. 

Bayley,  J. : 

This  case  is  entirely  out  of  the  mischief  of  the  statute,  the 
object  of  which  was  to  protect  parties  from  being  bound  by  con- 
tracts, unless  it  could  be  seen  that  the  terms  on  which  they 
contracted  were  under  their  signature.  Here  the  terms  of  this 
contract  are  recognized  by  the  defendant,  who  is  the  party  to  be 
[  ♦290  ]  charged,  by  his  signing  the  name  of  Schneider  &  *Co.,  which  is 
a  sufficient  signing  by  him  to  recognize  that  they  had  bought, 
and  he  had  sold. 

Dampier,  J. : 

In  Saunderson  v.  Jackson  it  did  not  appear  that  there  was  any 

signature  to  the  bill  of  parcels,  it  was  only  by  connecting  the 

letter  with  the  bill  of  parcels,  that  the  case  was  taken  out  of  the 

statute.   Here  there  is  the  handwriting  of  the  party  to  be  charged 

to  the  bill  of  parcels,  which  authenticates  it  as  a  memorandum 

of  the  bargain.    The  defendant  has  ratified  the  sale  to  Schneider 

&  Co.  by  inserting  their  name  as  buyer  to  a  paper  in  which  he 

recognizes  himself  as  seller.    That  is  sufficient  to  satisfy  the 

object  of  the  statute. 

Rule  refused. 
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FALKNER  and  Others  v.  EITCHIE-t  isu. 

(2  M.  &  S.  290-293.)  Jan^. 

InsaTance  on  ship.  The  ship  duiing  her  voyage  while  loading  her  r  290  -1 
liomeward  cargo  was  seized  by  the  crew  and  carried  away  to  a  distant 
country,  and  her  cargo  plundered.  The  ship  was  deserted,  but  was 
jafterwards  retaken  by  another  ship,  and  brought  with  a  small  remaining 
part  of  her  cargo  to  an  English  port  (not  the  port  of  her  destination). 
Part  of  her  rigging  was  gone,  and  she  could  not  be  made  fit  for  a 
Yoyage  again  without  considerable  expense  in  providing  a  crew  and 
stores :  Held,  that  this  was  not  a  total  loss  so  as  to  entitle  the  assured 
to  abandon  after  notice  of  the  recapture. 

Action  upon  a  policy  of  assurance  on  ship  at  and  from  Cadiz 
to  any  ports  or  places  on  the  coast  of  Africa  and  the  African 
Islands  during  her  stay  and  trade  there,  and  thence  to  Cadiz  or 
Lisbon.    Loss  by  barratry  of  the  mariners.    The  cause  was  tried 
at  the  last  London  sittings,  upon  admissions,  which  stated  in 
Bubstance  that  the  ship  sailed  on  the  11th  of  October,  1812,  on 
the  voyage  insured,  and  arrived  on  the  coast  of  Africa,  and  there 
landed  a  part  of  her  outward  cargo,  and  procured  an  exchange 
€argo.    Li  March,  1818,  while  she  was  engaged  in  loading  her 
^exchange  *cargo,  the  master  being  ashore,  the  crew  seized  the       [  *29i  ] 
jship,  cut  her  cables,  and  set  sail  with  her  from  the  coast  of  Africa, 
and  carried  her  to  Seara  Bay  on  the  coast  of  South  America. 
There,  after  plundering  the  cargo,  they  deserted  her,  except  one 
black  man ;  and  in  June  following  an  American  ship,  prize  to  a 
private  ship  of  war  belonging  to  London,  being  in  the  bay,  and 
being  informed  that  she  was  an  American  prize  vessel,  put  a  part 
ot  the  crew  of  the  ship  of  war  on  board,  who  carried  her  ofif  from 
thence,  with  a  small  part  of  her  cargo  then  remaining,  to  England. 
She  reached  Scilly  on  the  29th  of  July,  and  afterwards  arrived 
-jat  London  on  the  6th  of  August,  under  the  care  of  the  persons 
.80  put  on  board,  and  remained  in  possession  of  the  owner  of  the 
privateer.     On  the  4th  of  August  the  plaintiffs  received  intelli- 
jgence  for  the  first  time  of  the  loss  and  recapture,  and  gave  notice 
0I  abandonment,  which  the  defendant  declined  to  accept.    Fart 
4of  her  rigging  was  gone,  and  she  could  not  be  made  fit  for  the 

t  See  note  at  end  of  the  case.— E.  C. 
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Falkkeb     voyage  again  without  considerable  expense  and  providing  a  crew 

Bitchik.     ^^^  stores. 

The  defendant  had  paid  into  Court  what  he  contended  wa& 
sufficient  to  cover  a  partial  loss ;  but  that  was  disputed  by  the 
plaintiffs,  and  referred  to  an  arbitrator  in  case  they  were  entitled 
only  to  a  partial  loss  ;  but  the  plaintiffs  also  claimed  a  total  los» 
under  the  abandonment,  and  his  Lordship  being  against  them  on 
that  point,  it  was  agreed  that  a  verdict  should  be  entered  for  the 
defendant,  subject  to  be  vacated  and  entered  for  the  plaintiffs, 
according  to  the  direction  of  the  arbitrator ;  and  with  leave,  in 
the  meantime,  for  the  plaintiffs  to  move  to  enter  the  verdict  for 

[  ^292  ]      a  total  *loss,  if  the  Court  should  be  of  that  opinion ;  which  would 
render  the  arbitration  unnecessary. 

Scarlett  accordingly  moved  for  that  purpose,  and  relied  orr 
Go88  V.  Withers,  jf  which  he  contended  was  in  point,  being  an 
insurance  on  ship,  and  an  abandonment  under  circumstances 
nearly  the  same,  after  a  capture  and  recapture ;  and  the  Court 
held  that  the  loss  was  total  by  the  capture,  and  the  right  which 
the  owner  had,  after  the  voyage  was  defeated,  to  obtain  restitution 
of  the  ship,  paying  salvage  to  the  recaptor,  might  be  abandoned. 
So  in  Hamilton  v.  Mendez,l  which  was  adjudged  not  to  be  a  case= 
of  abandonment,  because  there  the  ship  and  cargo  had,  by  the 
recapture,  been  brought  safe  to  the  port  of  delivery.  Lord 
Mansfibld,  nevertheless,  recognized  the  principle  on  which  Goss- 
V.  Withers  was  decided.  His  Lordship  said  "that  it  did  not 
necessarily  follow,  because  there  had  been  a  recapture,  that- 
therefore  the  loss  ceased  to  be  total.  If  the  voyage  be  so  defeated  ^ 
as  not  to  be  worth  the  farther  pursuit,  or  if  the  salvage  be  high,, 
and  the  other  expenses  great,  the  assured  may  abandon."  To 
try  the  present  case  by  that  principle,  it  may  be  said  if  the  re-- 
capture  and  bringing  of  the  ship  to  England  have  made  the 
necessary  expenses  of  redeeming  her  and  renewing  the  voyage  so- 
great  as  to  exceed  the  probable  return,  the  voyage  is  defeated , 
being  no  longer  worth  pursuit :  and  therefore  the  assured  may 
abandon.  Here  the  recaptors  are  entitled  to  salvage,  though, 
the  amount  has  not  yet  been  ascertained ;  and  it  appears  that^ 

t  2  Burr.  683.  X  2  Burr.  1198,  S.  C. ;  1  BI.  E.  276. 
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without  providing  an  entire  new  outfit,  she  could  *not  be  made  falkner 

fit  for  another  voyage.    The  voyage,  therefore,  may  be  truly  said  ritohie. 

to  be  utterly  lost ;  and  the  insurance  being  on  the  voyage,  the  r  ^293  i 
assured  may  abandon. 

LoBD  Ellenbobouoh,  Ch.  J. : 

We  decided  this  case  in  effect  within  these  three  days.t  And 
so  in  Anderson  v.  WaUis,l  the  loss  of  the  voyage  was  as  complete 
as  in  this  case :  that  was  an  insurance  on  goods ;  the  ship  had 
been  driven  by  stress  of  weather  into  Einsale,  and  the  goods 
were  forced  to  be  relanded,  and  the  voyage  was  lost  for  the 
season.  The  question  was,  whether  the  assured  could  abandon ; 
and  it  was  held  that  a  retardation  of  the  voyage  was  not  a 
ground  of  abandonment,  the  goods  still  subsisting  in  specie. 
And  in  Everth  v.  Smith,  to  which  I  at  first  alluded,  the  Court 
recognized  that  decision,  and  applied  it  to  a  case  of  freight,  and 
held  that  a  loss  of  the  voyage  contemplated  by  the  assured  was 
not  a  loss  of  the  freight,  freight  having  been  afterwards  earned. 
Afl  to  G088  V.  Withers,  there  may  be  some  doubt  whether  it  is 
similar  to  the  present  case;  and  I  must  say  that  there  is  a 
looseness  and  generality  in  the  expressions  which  have  been 
borrowed  in  argument  from  that  and  the  other  case,  that  make 
one  inclined  to  pause  upon  them.  What  has  a  loss  of  the 
voyage  to  do  with  the  loss  of  the  ship  ?  On  this  subject  there 
is  80  much  good  sense  in  the  judgment  of  Gh.  J.  Willes  in 
Pole  V.  Fitzgerald^  that  it  may  be  of  great  use  to  resort  to  it  in 
order  to  purify  the  mind  from  these  generalities. 

Baylbt,  J.  referred  to  Parsons  v.  Scott. \\ 

Per  Curiam  :  Rule  refused. 


Xote. — ^This  case  of  Falkner  v.  Ritchie  has  been  curiously 
treated  by  the  text  writers.  In  Park  (ed.  1842)  and  in  Mr. 
Phillips'  book  I  find  no  mention  of  it.    Arnold  (6th  ed.  1887) 

t  See  Everth  v.  Smith,  p.  246,  ante     3  Camp.  440). 
(2  M.  &  S.  278).*  §  WiUes,  R.  641. 

t  14  S.  B.  642  (2  M.  &  S.  240,         !l  11  B.  B.  610  (2  Taunt.  363). 
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Falknhb    p.  1034,  after  referring  to  Goss  v.   Wiihera,  and  other   cases 

jiiTCHiB.     decided  by  Lord  Mansfield,  cites  Falkner  v.  Ritchie  with  the 

comment: — "From  this  period,  the  law  on  this  point  may  be 

considered  as  settled.    The  loss  of  the  voyage  has  notlung  to  do 

with  the  loss  of  the  ship." 

It  is  submitted  that  this  statement,  as  well  as  Lord  Ellen- 
bobouoh's  dictum  in  Falkner  v.  Ritchie  to  the  same  effect,  is 
misleading.  The  loss  of  the  voyage  must  at  least  have  so  much 
to  do  with  the  question  of  total  loss  on  a  voyage  policy,  that  the 
question  whether  the  ship  is  worth  repairing  must  involve  the 
condition  of  making  her  seaworthy  for  the  voyage.  Otherwise 
(for  this  purpose)  all  reference  to  the  voyage  might  be  struck 
out  of  the  contract. 

It  may  be  true  that  in  his  judgments  (in  Goss  v.  Withers, 
2  Burr.  685,  Hamilton  v.  Mendez,  ibid.,  1198,  and  MiUes  v. 
Fletcher,  1  Dougl.  231,  n.).  Lord  Mansfield,  perhaps  influenced 
by  the  old  practice  as  to  wager  policies,  went  too  far  in 
suggesting  that  the  loss  of  the  voyage  in  a  commercial  sense, 
gave  a  right  to  abandon  the  ship.  But  in  all  these  cases  there 
were  other  considerations  as  well. 

Mr.  Arnold  seems  to  give  too  much  weight  to  the  interlocutory 
remark  of  Lord  Eldon  reported  in  Brown  v.  Smith,  1  Dow, 
849,  858,  14  E.  E.  84;— "The  House  of  Lords  determined  in 
Fitzgerald  v.  Pole  that  the  loss  of  the  voyage  was  not  the  loss  of 
the  ship ;  but  the  Courts  in  Westminster  Hall  got  out  of  that, 
no  one  knows  how." 

Fitzgerald  v.  Pole  (Willes,  641,  5  Brown,  P.  C.  131),  was  the 
case  of  an  insurance  on  the  ship  for  a  cruise  anywhere  of  four 
months — ^in  effect  a  time  poUcy — ^and  in  the  event  the  ship  was 
safe  in  port  at  the  end  of  the  four  months.  And  notwithstanding 
Lord  Eldon's  interlocutory  remark,  the  judgment  of  the  House 
in  Brown  v.  Smith  was  to  give  effect  to  the  abandonment. 

The  case  of  Doyle  v.  Dallas  (1  Mood.  &  Eob.  48)  cited  by 
Mr.  Arnold  in  the  same  connection,  was  that  of  a  pure  time 
policy. 

If  it  be  admitted  that  the  question  of  repairing  includes 
that  of  fitness  for  the  voyage,  it  may  be  a  further  question 
whether  that  includes  fitness  to  carry  the  intended  cargo  (or  a 
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similar  cargo)  although  the  nature  of  the  cargo  is  not  expressed  Falkkeb 
in  the  policy.  Mr.  Phillips  (§  1528)  says  that,  the  insurance  Ritchie. 
being  on  the  ship  for  the  voyage,  it  has  been  held  (in  America) 
that,  if  the  ship  is  so  damaged  that  she  cannot  be  repaired  and  refitted 
for  the  voyage,  the  assured  may  abandon ;  and  according  to  the 
case  which  he  cites  {Abbott  v.  Broome,  1  Caines,  N.  Y.  292)  the 
question  is  whether  the  ship  is  in  a  capacity  to  be  repaired  so 
as  to  prosecute  her  voyage  with  her  cargo — and  the  effect  of 
abandonment  was  not  obviated  by  the  fact  that  after  being 
sold  and  repaired  she  carried  a  lighter  cargo  to  the  destina- 
tion.— ^R.  C. 


COCKKAN,     Assignee    of    CAMPBELL    and     OKK,       i»i3. 
Bankrupts,   v.   IKLAM  and   Others.  -  ayu, 

(2  M.  &  S.  301,  n.— 303,  n.)  [  801  ] 

An  agent  for  sale  on  a  del  credere  commission  has  no  general  authority 
to  sub-commit  the  business  to  another,  so  as  to  create  a  privity  between 
the  latter  and  the  original  employer.  C.  consigned  goods  to  M.  upon  a 
dd  credere  commission,  for  sale,  and  drew  bills  on  him  in  advance.  M. 
accepted  the  bills,  and  afterwards,  without  the  knowledge  of  C,  placed 
the  goods  with  H.  upon  a  del  credere  commission  and  upon  an  agree- 
ment to  divide  the  commission  with  him,  and  obtained  his  acceptances 
for  the  amount.  H.  sold  the  goods  and  afterwards  became  bankrupt 
and  his  assignees  received  the  proceeds  of  those  sales,  and  the  accept- 
ances of  H.  were  proved  under  his  commission  and  a  dividend  received 
upon  them  :  Held,  that  the  assignees  of  H.  were  liable  to  the  assignee 
of  C,  who  had  also  become  bankrupt,  for  the  amount  of  the  proceeds, 
in  an  action  for  money  had  and  received. 

Action  for  money  had  and  received  to  the  plaintiffs  use. 
Plea,  the  general  issue.  At  the  trial  before  Lord  Ellen- 
borough,  Ch.  J.  at  the  sittings  after  Michaelmas  Term,  1811,  a 
verdict  was  found  for  the  plaintiff  for  1,348Z.  IBs.  5rf.  subject  to 
a  private  adjustment,  as  to  the  actual  amount,  to  be  made 
between  the  parties ;  and  subject  to  the  opinion  of  the  Court  on 
the  following  case : 

The  bankrupts,  Campbell  and  Orr,  who  were  butter  mer- 
chants at  Newry  in  Ireland,  employed  M'Camley  at  Liverpool, 
as  their  general  agent ;  to  whom  they  consigned  their  butter 
for  sale  upon  commission,  he  guaranteeing  the  payment.    As 

B.B. — ^VOL.  XV.  8 
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CocKBAN  each  consignment  was  made,  Campbell  and  Orr  used  to  draw 
iBLAM.  bills  upon  M'Gamle;  in  anticipation  of  the  sales ;  which  bills 
M'Camley  uniformly  accepted.  M'Camley  being  unable  to 
find  a  market  himself,  was  in  the  habit  of  disposing  of  part  of 
the  butter  thus  consigned  to  him  by  Campbell  and  Orr  as  well  as 
by  other  of  his  correspondents,  by  placing  it  in  the  hands  of 
Hutchinson  a  merchant  in  Liverpool ;  who  made  the  sales  in  his 
own  name,  and  received  the  money  as  it  became  due,  guaran- 
teeing the  payment  to  M'Camley.  Hutchinson  was  aware  that 
Campbell  and  Orr  used  to  draw  upon  M'Camley  in  advance,  and 
that  he  accepted  their  bills ;  and  the  same  course  of  drawing  and 
acceptance  was  adopted  between  him  and  M'Camley,  in  respect 
of  this  butter,  and  the  bills  of  lading  and  particulars  of  the  butter 
were  uniformly  deposited  with  Hutchinson,  without  being  in- 
dorsed by  M'Camley.  The  whole  of  this  dealing  between 
M'Camley  and  Hutchinson  was  entirely  unknown  to  Campbell 
and  Orr ;  as  was  also  an  agreement  existing  between  M'Camley 
and  Hutchinson,  that  the  commission  charged  to  their  (C.  & 
[  •302  ]  0«'s)  account  *by  M'Camley,  should  be  divided  between  the  two. 
Before  October,  1810,  Campbell  and  Orr  made  several  consign- 
ments of  butter  to  M'Camley,  and  drew  bills  upon  him  as  usual 
in  advance;  and  M'Camley,  in  the  usual  way  also,  deposited 
those  consignments  with  Hutchinson  together  with  the  bills  of 
lading  directed  to  M'Camley  or  assigns,  and  unindorsed ;  and 
drew  upon  him  for  the  amount;  and  Hutchinson  sold  the 
same  in  the  usual  manner.  On  the  28th  of  October  Hutchin- 
son became  bankrupt,  and  the  defendants  were  chosen  his 
assignees ;  and  the  bills  so  drawn  upon  and  accepted  by  him, 
were  afterwards  proved  under  his  commission  by  band  fide 
holders  from  M'Camley,  and  dividends  declared  and  received 
upon  them.  Soon  after  Hutchinson's  failure  M'Camley  became 
bankrupt ;  and  on  the  5th  of  December  following  Campbell  and 
Orr  also  became  bankrupts ;  and  the  bills  so  drawn  upon  and 
accepted  by  M'Camley,  when  due  were  delivered  up  by  the 
holders  to  the  plaintiff,  (who  is  the  sole  assignee  under  the  com- 
mission of  Campbell  and  Orr,)  without  any  consideration ;  and 
no  proof  has  been  made  upon  them  under  M'Camley's  commis- 
sion.   The  holders  of  the  bills  who  in  respect  thereof  are  the 
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principal  creditors  of  Campbell  and  Orr,  delivered  them  up  in  Cockban 
discharge  of  M'Gamley's  estate,  as  it  will  be  more  beneficial  Iblam. 
to  them  to  increase  the  dividends  under  Campbell  and  Orr's 
commission,  if  the  present  action  is  maintainable.  The 
1,348Z.  18^.  Sd.  is  the  sum  received  by  the  defendants,  as  as- 
signees of  Hutchinson,  on  account  of  the  above  mentioned  sales 
made  by  him.  The  question  for  the  opinion  of  the  Court  is, 
whether  the  plaintiff  is  entitled  to  recover ;  if  he  is,  then  the 
verdict  is  to  stand ;  if  not,  a  nonsuit  to  be  entered. 

Scarlett  for  the  plaintiff,  contended  that  the  assignee  of 
Campbell  and  Orr  was  entitled  to  recover  from  the  assignees  of 
Hutchinson  the  proceeds  of  the  sales  made  by  Hutchinson  with- 
out the  knowledge  and  consent  of  Campbell  and  Orr.  Without 
their  consent,  M'Camley,  who  stood  in  the  relation  of  broker, 
had  no  authority  to  transfer  the  consignments  made  to  him  in 
that  character  to  another  broker,  so  as  to  bind  his  principals  by 
such  transfer;  and  therefore  the  acts  of  Hutchinson  done  in 
pursuance  of  such  transfer,  were  as  to  Campbell  and  Orr  un- 
authorised acts ;  and  the  proceeds  of  the  sales  were  monies  in 
his  hands  belonging  to  them.  And  the  circumstance  of 
M'Camley  having  given  his  acceptances  will  not  vary  their  right 
to  recover ;  because  the  bills  have  never  been  proved  under  his 
commission,  and  his  estate  is  no  more  affected  by  them  than  if 
they  had  never  existed. 

Littledale,  contra,  insisted,  that  if  a  principal  placed  goods 
ivith  his  broker  for  sale  upon  a  del  credere  commission,  drawing 
upon  him  by  anticipation  for  the  amount,  and  the  broker  in- 
stead of  selling  them  himself,  employs  another  broker  to  sell 
for  him  upon  a  similar  guarantie,  and  obtains  his  acceptances 
in  advance,  which  acceptances  are  afterwards  paid,  the  broker 
who  sells  the  goods  is  clothed  with  the  same  rights  of  retaining 
against  the  principal,  that  he  would  have  against  his  immediate 
employer ;  and  therefore  as  Hutchinson  might  *have  retained  [  *303  ] 
against  M'Camley  to  the  extent  of  his  acceptances,  so  he  might 
do  against  Campbell  and  Orr.  If  Hutchinson  is  not  entitled  to 
such  an  extent,  he  is  at  all  events  entitled  to  stand  in  the  situa- 

B  2 
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C0CKBA17     tion  of  M'Gamley,  \?ho  has  given  his  acceptances  to  Campbell 
iBLAM.      and  Orr ;  for  which  they  must  be  presumed  to  have  received 
value  when  they  parted  with  them.    This  mode  of  dealing  be- 
tween brokers  is  according  to  the  common  course ;  and  seems  to 
have  been  recognized  in  Bromley  v.  CoxwellA 

Lord  Ellenbobouoh,  Ch.  J. : 

A  principal  employs  a  broker  from  the  opinion  he  entertains, 
of  his  personal  skill  and  integrity ;  and  a  broker  has  no  right 
without  notice  to  turn  his  principal  over  to  another  of  whom  he 
knows  nothing.  It  appears  to  me  therefore  that  there  is  no 
privity  either  express  or  implied,  between  Campbell  and  Orr^ 
and  Hutchinson.  There  certainly  was  not  any  express  privity  ; 
neither  can  any  be  implied,  unless  the  case  had  found  that  the 
usage  of  trade  was  such  as  to  authorize  one  broker  to  put  the 
goods  of  his  employer  into  the  hands  of  a  sub-broker  to  sell,  and 
to  divide  the  commission  with  him.  It  is  said  however  that 
Campbell  and  Orr  drew  bills  on  their  broker  for  these  goods,  and 
that  afterwards  they  received  value  for  them ;  but  the  case  faila 
in  establishing  that  point. 

Per  Curiam  :  Judgment  for  the  plaintiff, 

t  5  £.  B.  648  (2  Bos.  &  P.  438). 
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MOOESOM    AND  Another  v.  KYMER  and  OTHBES.t       isu. 

(2  M.  &  S.  303—320.)  Jan^. 

Where  a  sldp  was  chartered  on  a  voyage  out  and  home  for  a  specified  r  ^m  n 
time  at  a  certain  rate  of  payment  on  the  homeward  cargo  in  full  for  the 
hire  of  the  ship  for  the  said  time,  to  he  paid  in  part  hy  an  advance  on 
the  ship's  clearing  for  the  outward  voyage,  and  the  rest  on  her  return, 
by  bills  payable  at  a  future  day,  and  on  the  loading  the  homeward 
<2argo  a  bill  of  lading  was  signed  to  deliver  the  goods  to  the  charterers 
or  their  assigns,  he  or  they  paying  freight  for  the  said  goods  as  per 
charter-party :  Held,  that  the  indorsees  of  the  biU  of  lading,  for  valu- 
able consideration,  were  not  liable  to  the  shipowner  upon  an  implied 
assumpsit  to  pay  the  freight  arising  out  of  the  receipt  of  the  goods 
under  the  bill  of  lading. 

Assumpsit  [by  ship-owners  on  implied  promise  to  pay  freight 
^'as  per  charter-party"  for  goods  delivered  to  defendants  as 
indorsees  of  bills  of  lading.]  Plea,  general  issue.  At  the  trial  [  306  ] 
before  Lord  EUenborougb,  Cb.  J.  at  the  London  sittings  after 
last  Trinity  Term,  the  jury  found  a  verdict  for  the  plaintiffs  for 
the  sum  of  3,000Z.  subject  to  the  opinion  of  the  Court  upon  the 
following  case : 

The  plaintiffs  are  the  owners  of  the  ship.  By  charter-party 
under  seal,  dated  the  3rd  of  July,  1809,  between  the  plaintiff 
Moorsom,  as  part-owner,  and  Greaves  &  Co.,  Greaves  &  Co.  char- 
tered the  ship  for  the  voyage  described  in  the  declaration,  and  if 
required  to  the  Mediterranean  before  returning  to  London,  to 
deliver  her  outward  cargo  at  St.  Thomas,  and  take  in  goods  at  St. 
Domingo;  and  it  was  stipulated  (amongst  other  things)  that 
the  goods  should  be  delivered  at  London,  agreeably  to  the  bills 
of  lading.  And  Greaves  &  Co.  covenanted  with  Moorsom  that 
they  (the  freighters),  their  executors  and  administrators,  would 
take  the  brig  from  the  21st  of  July  for  eight  calendar  months,  and 
provide  at  St.  Domingo  *a  cargo  of  coffee  in  bags,  together  with  [  'soe  ] 
Buch  a  quantity  thereof  in  casks  as  they  might  think  proper  to 
fihip,  not  exceeding  the  number  of  50 ;  and  would  pay  to  the 

t  Having  regard  to  the  narrow  52  L.  T.  445,  it  does  not  seem  that 

construction  of  the  Bills  of  Lading  cases    of    the    above    type   can   be 

Act    (18  &   19  Vict.  c.  Ill,  s.   1),  safely  omitted.      Compare    Cock  y. 

adopted  in  SewtU  v.  Burdick  (1884)  Taylor,  12  B.  B.  378,  and  see  note 

iO  App.  Gas.  74,  54  L.  J.  Q.  B.  156,  there.— E.  C. 
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HooBsoif  said  owner,  his  executors,  administrators,  or  assigns,  freight 
Ktmeb.  for  the  same  at  and  after  the  rate  of  15a.  sterling  per 
hundred  weight  in  bags,  and  16a.  per  hundred  weight  in 
casks ;  together  with  five  per  cent,  primage  thereon ;  such 
freight  and  primage  being  in  full  for  the  freight  or  hire  of 
the  said  brig  for  the  eight  calendar  months,  and  to  be  paid  in 
manner  following,  viz.  600i.,  part  thereof,  on  the  day  the  brig 
should  be  cleared  outwards  at  the  custom-house  in  London  on 
her  said  voyage,  by  bill  or  bills  payable  two  months  after  date, 
and  the  remainder,  if  she  should  return  to  London  direct  with- 
out proceeding  to  the  Mediterranean,  by  good  and  approved  bills 
payable  ten  weeks  after  date,  from  the  day  she  should  be  re- 
ported at  the  custom-house  there.  The  ship  having  delivered 
her  outward  cargo  at  St.  Thomas's,  proceeded  to  St.  Domingo  ; 
and  there,  by  order  of  the  charterers,  took  in  a  cargo  for  London 
direct.  The  coffees,  for  the  freight  of  which  this  action  ia 
brought,  were  shipped  at  St.  Domingo,  and  bills  of  lading  were 
signed,  stating  them  to  be  shipped  by  J.  D.  on  the  account  and 
risk  of  Greaves  &  Co.  to  be  delivered  in  the  port  of  London  to 
Greaves  &  Co.  or  their  assigns,  he  or  they  paying  freight  for  the 
said  goods,  as  per  charter-party,  with  primage  and  average 
accustomed.  The  ship  likewise  took  in  at  St.  Domingo  other 
goods,  consigned  by  similar  bills  of  lading  to  other  persons  in 
London :  from  whom  the  plaintiffs  received  the  stipulated  freight. 
The  ship,  with  her  homeward  cargo,  arrived  at  London,  and  was 
reported,  and  entered  the  West  India  Docks  on  the  20th  June,. 
[  •307  ]  *1810.  Before  any  part  of  the  cargo  was  discharged,  bills  of 
lading  for  the  coffees  were  indorsed,  for  a  valuable  consideration, 
by  Greaves  &  Co.  to  the  defendants ;  and  the  coffees,  before  any 
part  of  them  was  discharged,  were,  by  virtue  of  these  indorsed 
bills  of  lading,  transferred  in  the  books  of  the  West  India  Dock 
Company  into  the  names  of  the  defendants.  They  were  like- 
wise entered  at  the  custom-house  in  the  defendants'  names, 
and  landed,  and  the  duties  upon  landing  were  paid  by  the 
defendants.  They  were  then  lodged  in  the  warehouses  of 
the  West  India  Docks  in  the  defendants'  names,  and  after- 
wards delivered  out  to  their  order.  On  the  14th  of  July 
Greaves  &  Co.  stopped  payment,  and  in  August  the  plaintiffs 
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sent  in  a  freight-note,  or  account  of  freight,  to  Greaves  &  Co.,  Moobsou 
that  they  might  compare  it  with  the  charter-party.  In  Sep-  kymkr. 
tember,  after  the  delivery  of  the  ship,  the  defendants  being  con- 
sidered as  personally  liable  as  having  entered  the  goods  under 
the  above  circumstances,  were  called  upon  to  settle  the  freight 
of  the  coffees,  at  the  rate  of  15a.  per  hundred  weight  in  bags,  and 
16s.  per  hundred  weight  in  casks,  as  stipulated  in  the  charter- 
party  :  but  they  refused  to  do  so,  alleging  that  they  had  made 
heavy  advances  for  Greaves  &  Co.  The  sum  of  3,000i.  is  agreed 
to  be  the  amount  of  the  freight  upon  the  coffees  at  the  rate  afore- 
said, subject  to  such  (if  any)  deductions  as  may  be  made  by  an 
arbitrator  named  by  the  parties. 

If  the  Court  is  of  opinion  that  the  plaintiffs  are  entitled  to 
recover,  the  verdict  is  to  stand ;  otherwise  a  nonsuit  is  to  be 
entered. 

Campbell,  for  the  plaintiffs,  contended  that  the  defendants,  [  308  ] 
by  receiving  the  coffees  under  the  bills  of  lading,  which  made 
the  goods  deliverable  to  the  consignees  or  their  assigns,  he  or 
they  paying  freight  according  to  the  charter-party,  had  virtually 
undertaken  to  pay  such  freight.  He  said  that  if  the  defendants 
had  been  the  consignees,  instead  of  indorsees  of  the  bills  of 
lading,  there  could  not  have  been  a  doubt  that  by  the  receipt  of 
the  coffees  they  would  have  made  themselves  debtors  for  the 
freight,  and  for  this  he  cited  Roberts  v.  Holt^^  and  Leer  v. 
Yates.l  And  there  is  no  difference  in  point  of  law  between  con- 
signees, and  assignees  of  the  bill  of  lading ;  the  latter  are  clothed 
with  the  same  rights,  and  might  sue  the  captain  or  owner  for 
non-delivery  of  the  goods,  and  therefore  shall  be  subject  to  the 
same  liabilities.  The  cases  of  Sodergren  v.  Flight,^  Cock  v. 
Taylor,\\  and  Bell  v.  Kymer,%  all  shew  that  the  indorsees  of  the 
bUl  of  lading  are  liable  for  the  freight ;  and  in  Wilson  v.  Kymer\\ 
it  seems  not  to  have  been  doubted  upon  the  first  motion  for  a 
new  trial,  that  the  defendants,  who  were  indorsees,  would  have 

t  2  Show.  443.  (13  East,  403). 

J  12  E.  R.  671  (3  Taunt.  387).  I|  12  R.  R.  378  (13  East,  399). 

§  Cited  in  Hanaony,  Meyer,  6  East,  1[  3  Camp.  546. 

622;  8R.R.  578;  andalsobyBATUBY,  tt  1  M.  &  S.  157. 
J.  in  Cock  V.  Taylor,  12  R.  R.  382 
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UooBBOM  been  answerable  for  the  freight  if  they  had  received  the  goods 
Kymeb.  under  the  bill  of  lading,  but  the  Court  took  the  distinction  that 
they  had  received  them  under  an  order  of  the  consignees,  and 
not  under  the  indorsement  of  the  bill  of  lading :  but  upon  the 
second  trial  the  Court  held  them  liable.  It  is  true  that  there  is 
a  charter-party  in  this  case,  and  therefore  it  may  be  said, 
I  *309  ]  according  to  Penrose  v.  *  Wilkes,  jf  that  the  plaintiffs  might  have 
sued  the  charterers  for  the  freight ;  but  the  effect  of  that  is  not 
to  do  away  the  liability  of  the  defendants  under  the  bill  of 
lading,  but  only  to  qualify  that  liability,  by  making  the  freight 
payable  agreeably  to  the  terms  of  the  charter-party.  In  Soder- 
gren  v.  Flight,  Wilson  v.  Kymer,  and  Bell  v.  Kymtr,  there  were 
also  charter-parties,  and  in  Penrose  v.  Wilkes,  so  far  from  its 
being  doubted  whether  the  existence  of  a  charter-party  did  away 
the  liability  of  the  indorsee  under  the  bill  of  lading.  Lord 
Kenyon  at  first  ruled  that  the  captain  could  not  sue  the  charterer 
for  the  freight,  on  the  ground  that  he  ought  not  to  have  delivered 
the  goods  without  having  the  freight  paid.  Upon  the  second 
trial,  indeed,  he  held  otherwise  in  conformity  with  the  opinion 
of  the  Court;  and  so  it  was  afterwards  holden  in  Tapley  v. 
Martens,  I  and  Christy  v.  Rowe.%  But  the  very  doubt  on  which 
those  cases  turned  shews  a  fortiori  that  the  captain  might  have 
looked  to  the  consignees  or  their  assigns  for  the  freight.  Nor  is 
there  any  rule  by  which  this  implied  contract  is  merged  in  the 
specialty ;  because  the  rule  respecting  merger  only  applies  as 
between  the  same  parties,  but  here  the  defendants  are  not  parties 
to  the  specialty.  And  for  this  reason  it  was  adjudged  in  Hooper's 
case  il  that  the  defendant  could  not  wage  his  law.  So  in  1  Leon. 
298,  Anon,  it  was  holden  that  assumpsit  would  lie  by  the  hus- 
band for  arrears  of  a  rent  charge  due  to  the  wife  in  her  life-time 
]  •310  J  upon  a  promise  made  to  the  husband,  although  the  *rent  was 
payable  by  deed;  and  the  Court  said  that  the  husband  had 
remedy  by  stat.  82  Hen.  YIIL,  and  therefore  the  consideration 
was  su£Bcient.     And  so  it  may  be  said  here,  the  captain  had 

t  Cited  by  Lord  Ellenborough,  East,  671). 

Ch.  J.  in  Shepard  v.  De  Bemales,  §  9  E.  R.  776  (1  Taunt.  300). 

12  R.  R.  446  (13  East,  570).  ||  2  Leon.  110. 

t  8  T.  R.  461  ;   12  E.  R.  447  (13 
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remedy  by  lien  on  the  goods,  and  he  has  waived  that  lien  in  Moobsom 
favour  of  the  defendants,  and  therefore  there  is  a  sufficient  kymbb. 
consideration  for  an  implied  promise.  The  charter-party  by 
providing  a  specific  mode  of  payment  did  not  destroy  the  lien ; 
if  the  bills  had  been  given,  it  may  be,  according  to  Cowell 
v.  Simpson yj:  that  the  lien  would  have  been  at  an  end;  but  it 
was  a  continuing  lien  until  the  bills  were  given.  The  giving 
security  for  a  debt  may  be  a  destruction  of  the  party's  lien  who 
takes  the  security,  but  it  has  never  been  held  that  the  mere 
agreement  to  give  security  is  of  the  same  force,  though  it  may 
amount  so  far  to  a  qualification  of  the  lien  as  to  limit  it  to  the 
enforcing  the  giving  security.  And  at  all  events  the  benefit 
which  the  defendants  have  derived  from  the  acceptance  of  the 
goods  was  a  sufficient  consideration.  If  it  should  be  objected 
that  the  plaintiffs,  by  sending  in  the  freight-note  to  Greaves  & 
Co.  have  thereby  shewn  that  they  meant  to  look  to  them  for  the 
freight,  the  answer  is  furnished  by  the  case,  which  states  that  it 
was  sent  for  the  purpose  of  being  compared  with  the  charter- 
party  ;  and  besides  in  Wilson  v.  Kymer,  I  although  the  plaintiffs 
had  proved  the  freight  due  to  them  on  the  charter-party  under 
the  commission  taken  out  against  the  charterers,  which  was 
much  stronger  than  this,  they  were,  notwithstanding,  permitted 
to  recover  against  the  indorsees  of  the  bill  of  lading. 

Taddy,  contra,  maintained  that  there  was  not  anything  in  [  3il  ] 
this  case  to  raise  an  assumpsit  in  favour  of  the  plaintiffs.  He 
said  that  the  indistinct  use  of  the  term  freight,  had  occasioned 
some  confusion  in  the  argument.  What  is  due  to  the  plaintiffs, 
under  the  charter-party  is  improperly  termed  the  freight  of  the 
goods,  being  rather  the  hire  of  the  ship.  It  is  a  compensation 
for  the  hire  of  the  ship  out  and  home,  to  be  paid  by  a  sum  in 
advance  in  the  first  instance,  and  by  a  farther  sum  calculated  on 
the  amount  of  the  homeward  cargo ;  but  that  is  not,  correctly 
speaking,  freight  for  the  carriage  of  the  goods ;  and  so  it  was 
considered  by  Lord  Habdwickb,  in  Paul  v^  Birch,%     *     ♦     * 

Campbell,  in  reply.     *     *     *  [  312  ] 

t  10  B.  B.  181  (16  Yes.  275).  J  1  M.  &  S.  157.  §  2  Atk.  622. 
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HooBsoM    Lord  Ellekborouoh,  Ch.  J. : 

V. 

£ymeh.         This  case  has  been  argued  to  an  extent  that  would  embrace 
[  313  ]       almost  every  case  upon  record,  on  a  bill  of  lading  or  on  the 
subject  of  freight,  within  judicial   memory.     It  is  extremely 
dangerous   to  shake  the  authority  of  decided  cases,  and  it  is 
always  mischievous  unnecessarily  to  draw  into  question  principles, 
when  the  case  before  the  Court  does  not  require  it.  I  shall  therefore 
forbear  to  enter  into  that  wide  field  of  argument,  which  has  been 
raised  from  the  cases  drawn  into  discussion.    I  shall  forbear  to 
go  into  the  question  how  far  any  lien  does  or  does  not  exist  in 
this  case.     The  freight,  or   more  properly  speaking  the  com- 
pensation for  the  hire  of  the  ship,  is  constituted  by  the  agree- 
ment between  the  plaintiffs  and  Greaves  &  Co. ;   and  whether 
after  the  stipulation  contained  in  that  agreement,  by  which  the 
delivery  of  the  cargo  is  not  made  to  depend  on  the  previous  pay- 
ment of  the  stipulated  hire,  nor  even  on  the  previous  delivery  of 
the  bills,  the  party  could  stand  upon  his  general  right  to  retain, 
there  is  no  occasion  to  consider  at  present ;    or  how  far  that 
which  is  made  the  subject  of  express  stipulation  may  be  lawfully 
eked  out  and  extended  by  the  bill  of  lading.    If  the  bill  of  lading 
refers  to  the  charter-party  for  the  rate  of  payment,  it  should 
seem  as  if  it  could  not  enhance  its  stipulations  and  vary  the 
position  of  the  parties.     But  assuming  that  the  right  of  lien 
existed,  and  that  it  attached  on  the  goods  at  the  time  of  their 
coming  into  the  hands  of  the  indorsees  of  the  bill  of  lading,  the 
question  is  whether  there  was  any  contract  express  or  implied 
[  *3i4  ]      on  the  part  of  the  indorsees  *to  pay  the  freight.     It  has  not 
been  suggested  that  there  was  any  express  contract,  to  which 
the  cases  from  Leon,  would  have  applied.    Has  there  been  any 
implied  contract  ?     From  what  facts  is  it  to  be  implied  ?    The 
landing  the  goods  and  paying  the  duties  seem  to  be  the  only 
facts.    It  does  not  appear  that  there  was  any  forbearance  on  the 
one  side,  or  security  given  on  the  other ;  but  it  is  to  be  implied 
merely  from  the  indorsees  receiving  the  goods  from  on  board  the 
ship,  that  they  signified  their  acquiescence  to  become  liable  in 
the  terms  of  the  charter-party.     But  why  must  a  contract  be 
necessarily  inferred  from  that  ?    If  indeed  there  had  been  any 
previous  communication  with  the  defendants  as  to  the  plaintiffs' 
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right  to  demand  the  freight  of  them,  or  as  to  their  consent  to  moorsou 
waive  their  lien,  that  might  have  raised  an  inference  that  the  etmeb. 
defendants  undertook  to  pay  it ;  but  in  the  absence  of  any  such 
thing,  I  do  not  see  on  what  basis  such  an  inference  can  be 
raised,  except  this,  that  wherever  a  party  accepts  the  goods 
nnder  a  bill  of  lading,  the  permitting  him  to  take  them  shall 
raise  an  implied  assumpsit  on  his  part  to  pay  the  freight.  I 
am  not  prepared  to  agree  to  that  as  an  universal  proposition, 
and  therefore  cannot  infer  a  promise  in  this  case.  The  not 
exercising  the  lien  might  be  either  a  voluntary  recession  from 
the  party's  right  or  might  be  done  upon  a  consideration ;  but  I 
do  not  discover  any  particle  of  evidence  to  make  it  referable  to 
the  latter  presumption. 

Lb  Blanc,  J. : 

The  question  brought  before  the  Court  is  whether  the  owners 
of  the  ship  can  maintain  any  action  on  the  promise,  as  stated  in 
the  declaration,  to  pay  a  certain  sum  for  freight  or  carriage  of 
goods,  *which  the  defendants  have  received.    It  is  not  pretended      [  'Sio  ] 
that  there  was  any  actual  express  promise  to  pay,  but  it  is  con- 
tended that  under  the  circumstances  of  this  case  the  law  will 
necessarily  imply  such  promise.     It  is  not  necessary  to  enter 
into  the  consideration  of  the  question  whether  the  owner  or  the 
captain,  who  is  their  servant,  could  insist  on   detaining   the 
goods  until  the  freight  was  paid ;  because  taking  that  for  granted 
without  entering  into  the  question,  and  desiring  to  be  under- 
stood as  not  determining  it  in  this  case,  I  think  there  is  not  any 
ground  to  say  that  the  law  will  infer  such  a  promise  on  the  part 
of  the  defendants.     The  plaintiffs  were   owners  of   this  ship, 
which  they  let  to  Greaves  &  Co.  on  a  voyage  from  London  to 
St.  Thomas  and  St.  Domingo,  there  to  take  on  board  a  cargo  of 
coffee  in  bags  or  casks,  for  which  they  stipulated  to  be  paid  after 
a  certain  rate  on  the  coffee  brought  home  ;   that  is,  158.  per  cwt. 
for  the  coffee  in  bags,  and  168.  per  cwt.  for  that  in  casks.     Such 
was  the  contract  between  the  plaintiffs  and  Greaves  &  Co.     In 
pursuance  of  that  contract  Greaves  &  Co.  sent  the  ship  to  St. 
Domingo  to  their  own  agents,  who  shipped  on  board  a  cargo  of 
coffee,  and  the  captain  signed  bills  of  lading,  whereby  he  under- 
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MooBsoM  took  to  deliver  the  coffee  to  the  charterers  or  their  assigns,  he  or 
Ktmeb.  ^^^7  P^y^g  freight  for  the  same  according  to  the  charter-party ; 
so  that  it  is  clear  that  the  captain  was  cognizant  of  the  existence 
of  a  charter-party.  The  defendants  became  the  purchasers  of 
the  cargo  from  Greaves  &  Go.  before  any  part  of  it  was  dis- 
charged, and  the  bills  of  lading  were  indorsed  to  them,  and  were 
produced  at  the  West  India  Docks,  by  virtue  of  which  the  coffees 
[  'sie  ]  *were  transferred  into  their  names  ;  and  they  paid  the  duties, 
and  finally  received  them.  Now  supposing  the  owner  or  captain 
to  have  had  a  lien  on  the  goods,  he  might  have  insisted  on 
detaining  them  until  the  freight  stipulated  for  by  the  charter- 
party  was  paid,  or  he  might  have  insisted  on  preserving  his  lien 
by  the  mode  of  entering  them  at  the  West  India  Docks ;  but  it 
does  not  appear  that  any  such  thing  was  done;  but  the 
defendants  were  allowed  to  land  the  goods  and  pay  the  duties 
without  any  demand  for  freight  being  made,  they  standing  in 
the  situation  of  indorsees  of  the  bills  of  lading  under  the  char- 
terers. The  rule  is,  that  the  law  will  not  raise  an  implied 
promise  where  there  is  an  express  agreement  between  the  parties. 
Then  if  the  defendants  are  liable  as  purchasers,  it  can  only  be 
as  standing  in  the  same  situation  as  Greaves  &  Co.,  who  agreed 
for  the  payment  of  a  specific  freight.  Then  supposing  the 
plaintiffs  might  have  detained  the  goods  until  the  specific  freight 
was  paid  (and  it  is  not  pretended  that  they  could  have  detained 
for  more),  or  until  the  bills  were  given,  if  they  have  not  insisted 
on  that  right,  the  law  will  not  raise  an  undertaking  between 
these  parties,  where  there  is  another  remedy,  and  it  is  not 
necessary  for  the  purposes  of  justice  that  it  should  be  raised, 
but  will  remit  the  plaintiffs  to  their  original  contract.  The  late 
decision  of  Cock  v.  Taylor  has  been  pressed  upon  us ;  but  it  does 
not  appear  that  any  charter-party  existed  in  that  case ;  the 
defendant  claimed  the  goods  under  the  bill  of  lading,  but  it  did 
not  appear  that  the  party  under  whom  he  claimed  was  liable  in 
any  way  whatever;  so  that  there,  if  the  defendant  was  not 
liable,  it  did  not  appear  that  the  owner  of  the  ship  could  have 
[  •317  ]  *resorted  to  any  other  person.  Therefore,  taking  that  to  be  an 
authority  that  where  the  ship  is  a  general  ship,  and  there  is  no 
other  to  whom  the  party  can  have  resort,  the  law  will  imply  a 
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promise,  in  order  to  prevent  a  failure  of  justice  ;  that  is  not  the  Moobsom 
case  here :  here  there  is  no  occasion  to  raise  such  an  under-  etmbr. 
taking,  where  there  is  a  clear  original  contract  under  seal.  The 
other  case  of  Bell  v.  Kymer,  before  Sir  J.  Mansfield,  is  still  sub 
judice.  There,  however,  this  question  did  not  arise,  although 
in  the  course  of  the  trial  the  subject  was  argued.  But  the  action 
there  was  not  brought  by  the  owners  of  the  ship,  but  the  persons 
who  hired  it,  and  who  were  the  charterers,  and  stood  in  the 
situation  of  Greaves  &  Co.  in  this  case.  There  the  plaintiffs 
had  no  means  of  resorting  to  any  other  persons  for  the  freight. 
Under  the  present  circumstances  it  seems  to  me  that  the  law  will 
not  raise  an  implied  undertaking,  where  there  is  already  an 
express  agreement,  as  it  will  not  interfere  where  it  is  not  neces- 
sary for  the  purposes  of  justice,  the  shipowners  having  their 
remedy  left  entire  under  the  charter-party. 

Baylby,  J. : 

I  am  of  the  same  opinion.  There  is  not  any  express  contract 
between  the  parties ;  and  there  are  not  any  facts  which  would 
warrant  us  in  raising  a  contract  by  implication  of  law.  Mr. 
Campbell  was  unwilling  in  his  argument  to  see  the  distinction 
between  this  and  the  other  cases,  but  an  unbiassed  mind  may 
easily  see  it.  The  question  in  Sodergren  v.  Flight  was  simply  a 
question  on  the  Uen,  and,  when  that  was  decided,  there  was  an  end 
of  all  other  questions.  The  Court  there  held  that  as  the  cargo 
belonged*  to  the  same  person,  and  was  under  one  consignment,  [  •318  ] 
and  came  to  one  and  the  same  person,  the  captain  had  a  lien 
for  the  whole  freight  on  the  remainder  of  the  cargo :  Cock  v. 
Taylor  was  the  case  of  a  general  ship,  where  there  was  no 
special  contract  between  the  parties ;  but  only  a  bill  of  lading. 
Mr.  Campbell  has  argued,  that  in  that  case  the  shippers  would 
have  been  hable;  I  much  doubt  that;  for  where  the  bill  of 
lading  expresses  that  the  goods  are  to  be  delivered  to  the  con- 
signee or  his  assigns,  he  or  they  paying  freight  for  the  same,  if 
the  captain  deliver  the  goods  to  the  assigns,  without  procuring 
the  freight  for  them,  I  am  not  prepared  to  say  that  he  can  resort 
back  to  A.  B.,  the  shipper,  where  A.  B.  has  never  expressly 
stipulated  that  he  will  pay  the  freight.     Therefore,  I  think  that 
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MooBsoH  a  case  in  which  there  is  no  other  contract  but  the  bill  of 
Kymeb.  lading,  and  where  the  shipper  has  made  no  express  stipulation 
for  the  payment  of  freight,  concludes  nothing  upon  a  question 
where  there  is  an  express  contract  under  seal  to  pay  freight.  Bell 
V.  Kymer  was,  as  between  the  parties  to  the  action,  like  Cock  v. 
Taylor;  as  between  them  the  ship  was  a  general  ship.  What 
contract  was  there  in  that  case  by  which  any  person  had  under- 
taken to  make  good  the  freight  to  the  plaintiffs,  the  charterers  ? 
If  there  was  no  contract,  then  it  stood  upon  the  bill  of  lading, 
on  the  same  ground  as  Cocky.  Taylor.  But  what  is  there  in  the 
present  circumstances  to  raise  any  implied  contract  ?  I  do  not 
meddle  with  the  question,  whether  the  captain  had  a  right  of 
lien.  The  fact  is,  the  captain  delivered  the  goods  without  any 
stipulation.  It  does  not  appear  that  he  communicated  to  the 
[  *319  ]  defendants,  that  he  meant  to  look  to  them ;  and  *here  was  a 
charter-party,  by  which  a  person  in  this  country  stipulated  to 
pay  the  freight.  The  captain  does  not  make  any  communication 
to  the  assignees  of  the  bill  of  lading ;  and  does  not  that  warrant 
them  in  supposing  that  he  means  to  have  recourse  to  the 
parties  who  are  liable  under  the  charter-party  ?  That  is  made 
abundantly  strong  in  this  case;  because  ten  weeks  elapsed 
before  any  demand  was  made  on  these  defendants.  Another 
objection  to  the  plaintiffs'  right  to  recover  is,  that  these  defen- 
dants would  have  to  pay  more  than  the  plaintiffs  were  entitled 
to  receive ;  by  reason  that  they  have  already  received  600^. 

Dampibr,  J.  [concurred.] 

[  320  ]  Baylet,  J.  added,  that  he  had  omitted  to  observe,  that  Wilson 

V.  Kymer  was  decided  entirely  on  the  usage. 

Judgment  of  nonsuit. 
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THE  KING  V.  PASCOE  and  Another.  isi*. 

(2  M.  &  S.  343—345.)  ^^' 

If  the  overseers  after  allowaDce  of  their  accounts  by  two  justices  at  [  343] 
special  sessions,  and  an  order  by  the  justices  to  pay  over  the  balance  to 
their  successors,  which  order  is  confirmed  on  appeal,  refuse  to  pay  such 
balance,  the  two  justices  may  issue  their  warrant  to  levy  the  same 
under  50  Geo.  III.  c.  49,  upon  the  application  of  one  of  the  succeeding 
overseers,  although  the  rest  of  the  churchwardens  and  overseers  refuse 
to  concur  in  such  application;  therefore  where  the  justices  refused  to 
issue  such  warrant  upon  such  application,  the  Court  granted  a 
mandamus. 

Upon  a  rule  nisi  for  a  mandamus  to  the  defendants,  two 
justices  of  the  peace  of  the  county  of  Cornwall,  commanding 
them  to  grant  a  warrant  of  distress  for  levying  892.  ISs.  ll^d. 
upon  the  goods  of  D.  Eeskeys  and  B.  Buberry,  late  overseers  of 
the  poor  of  Ludyvan  in  the  said  county,  it  appeared  from  the 
affidavit  in  support  of  the  rule,  that  the  accounts  of  the  said 
overseers  for  the  year  ending  Easter,  1818,  were  submitted  to 
the  defendants  at  a  special  sessions  for  allowance,  when  the 
defendants  disallowed  several  items,  upon  objection  taken, 
amounting  to  4Sl.  Is.  ll^d,  and  made  an  order  on  the  said 
overseers  to  pay  over  the  same  to  the  present  overseers.  The 
late  overseers  appealed  against  the  order  to  the  next  quarter 
sessions,  which  appeal  was  dismissed  for  want  of  a  sufficient 
recognizance ;  but  notwithstanding  such  dismissal  they  refused 
to  pay  over  the  balance ;  whereupon  application  was  made  to 
the  defendants  for  a  warrant  of  distress,  to  levy  the  same  on 
their  goods.  Upon  this  a  summons  issued,  and  the  late  overseers 
attended  the  defendants,  together  with  one  of  the  two  present 
churchwardens,  and  two  of  the  three  present  overseers,  when  it 
appeared  that  they  had  paid  over  9L  8«.,  but  refused  to  pay  the 
remainder.  Whereupon  the  defendants  were  required  by  one 
of  the  present  overseers  to  issue  their  warrant  of  distress,  but  as 
the  other  two  parish  officers  refused  to  concur  with  him  in  the 
application,  the  defendants  thought  they  had  no  jurisdiction  for 
want  of  the  concurrence  of  the  major  part  of  *the  present  [*344] 
churchwardens  and  overseers,  and  thereupon  refused  to  issue 
their  warrant.    It  was  stated  that  the  overseer  who  made  the 
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Thk  Ema    request  was  not  able  to  procure  any  other  of  his  colleagues  to 
Pasooe.      concur  with  him. 

Bayly  shewed  cause,  and  contended  upon  the  construction 
of  stat.  50  Geo.  III.  c.  49,  that  the  warrant  of  the  Justices  could 
only  issue  upon  the  application  of  the  major  part  at  the  least  of 
the  subsequent  churchwardens  and  overseers.  The  statute  enacts 
that  "in  case  the  late  churchwardens  and  overseers,  or  any  of 
them,  shall  refuse,  &c.  it  shall  and  may  be  lawful  for  the  sub- 
sequent churchwardens  and  overseers,  by  warrant  from  any  two 
or  more  justices,  to  levy  all  such  sums,"  &c.  That  imports  that 
the  collective  body  of  the  parish  officers  must  act  in  this  instance, 
foY  otherwise  the  statute  would  have  added,  "or  any  of  them," 
as  it  has  done  in  speaking  of  the  late  overseers.  There  is  not 
any  ground  in  this  case  to  impute  fraud  to  the  overseers  who 
refuse  to  concur. 

Gaselee,  contra,  said  that  the  statute  did  not  expressly  require 
that  any  application  at  all  for  the  warrant  should  be  made  to 
the  justices  by  the  churchwardens  and  overseers,  but  only  that  it 
should  be  lawful  for  them  by  warrant  from  the  justices  ;  and  the 
object  of  the  Act  is  against  the  construction  contended  for  on  the 
other  side ;  because  the  43  Eliz.  c.  2,  ss.  2,  4  and  17  Geo.  II.  c. 
38,  s.  3  are  imperative  upon  the  overseers  to  pay  over  the  balance 
to  their  successors,  and  the  present  Act  was  only  meant  to 
ascertain  the  balance ;  and  therefore  to  hold  that  it  alters  the 
obligation  of  the  overseers  to  pay  the  balance,  and  leaves  it  in 
[  *3ib  ]  the  option  of  their  successors  whether  they  shall  do  so  *or  not, 
would  be  against  the  object  of  the  Act.  And  for  a  like  reason  it 
was  held  in  Rex  v.  Sir  J,  Carter  \  that  an  appeal  to  the  sessions 
against  overseers'  accounts  did  not  prevent  the  magistrates  out 
of  sessions  from  enforcing  the  payment  of  the  balance.  And 
according  to  Rex  y.  Justices  of  Somersetl  the  Court  will  not  suffer 
the  former  and  succeeding  overseers  by  colluding  together  to 
dispense  with  the  statute.  Great  inconvenience  may  ensue  if  it 
should  be  holden  necessary  for  all  the  parish  officers  to  concur 

t  4  T.  E.  246.  t  2  Str.  992. 
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in  this  instance,  for  unless  this  mode  of  compelling  payment  can    the  Kino 
be  enforced,  it  may  be  doubtful  if  there  be  any  other.  Pascoe. 

The  Court  heard  a  part  of  the  above  argument  on  a  former 
day,  after  Lord  Ellenborough,  Ch.  J.  had  left  the  Court,  and 
doubting  at  that  time  whether  this  statuteable  remedy  could  be 
enforced  except  at  the  instance  of  those  who  they  said  seemed 
appointed  by  the  statute  for  enforcing  it,  adjourned  the  case. 
But  on  this  day  after  further  argument.  Lord  Ellenborough, 
Ch.  J.  being  present,  the  Court  said,  that  without  imputing 
fraud  in  this  case  they  should  be  restraining  the  meaning  of  the 
statute  too  much  if  they  did  not  put  it  into  motion  upon  the 
application  of  any  one  of  the  overseers  ;  that  the  mischief  of  a 
more  strict  construction  would  be  great,  for  then  the  dissent  of 
any  one  of  the  churchwardens  and  overseers  would  have  the 
effect  of  suspending  the  statute. 

Per  Curiam  :  Rule  absolute. 


THE    KING,    ON  THE  Eelation   op    THOS.   CKANE,      J,^j^\ 
V.  SIR  W.  W.  WYNNE,   Bart.  — 

(2  M.  &  S.  34ft-348.)  [  ^^^  J 

The  Court  will  not  stay  proceedings  in  a  qtw  warranto  information 
until  the  prosecutor  give  security  for  costs,  on  the  ground  that  the 
relator  is  in  insolvent  circumstances,  where  it  appears  that  he  is  a 
corporator,  and  no  fraud  is  suggested. 

Park  and  Richardson  shewed  cause  against  a  rule  for  staying 
proceedings  upon  an  information  in  nature  of  qv>o  warranto^  for 
exercising  the  office  of  Mayor  of  Chester,  until  security  given  by 
the  prosecutor  for  costs  ;  which  rule  was  obtained  on  the  ground 
that  the  relator  was  in  insolvent  circumstances,  having  failed  in 
business  about  two  years  ago,  when  all  his  stock  was  sold  off, 
and  he  paid  85.  in  the  pound ;  and  that  he  was  now  a  journey- 
man book-binder.  They  contended  that  as  it  appeared  by  the 
affidavit  that  Crane  was  a  freeman  of  the  corporation,  he  was  as 
such  interested  in  making  his  complaint,  and  was  not  like  a 
mere  stranger  :  the  statute  t  had  assigned  him  to  be  the  relator. 
And  this  is  an  application  of  the  first  impression. 

t  9  Ann.  c.  20,  s.  4. 
B.B. — VOL.  XV.  T 
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The  Kikg  Ahbott  and  D.  F.  Jones  in  support  of  tho  rule  denied  that  it 

Sir  w.  w.  ^^^  entirely  without  precedent,  and  cited  E.  v.  Latham,  B.  R.  E. 
Wynne,  t.  1764, t  where  a  similar  relief  *had  been  granted.  And  they 
[  *347  ]  gj^i^  tjjg^t  tljg  practice  was,  for  the  parties  upon  whose  aflSdavits 
the  rule  for  the  information  is  obtained,  afterwards  to  make  such 
person  as  they  think  fit  the  relator.  So  that  the  relator  is  not 
the  real  prosecutor,  nor  does  he  in  this  instance  state  himself  to 
be  such,  or  appear  upon  the  affidavits  on  which  these  proceed- 
ings originated,  but  he  is  the  mere  creature  of  the  prosecutor, 
as  the  Court  must  intend.  And  his  being  a  freeman  will  make 
no  difference,  for  the  statute  admits  any  person  to  be  relator, 
although  the  application  for  the  information  must  be  at  the 
instance  of  parties  interested. 

Lord  Ellbnborough,  Ch.  J. : 

If  it  had  been  suggested  on  the  affidavit,  that  at  the  time  of 
the  application  for  this  information.  Crane  was  a  mere  stranger, 
and  that  his  name  had  since  been  inserted  in  the  proceedings, 
as  an  instrument  in  the  hands  of  others,  without  any  concern 
himself,  that  might  have  made  a  difference,  and  furnished  some- 
thing like  a  strong  case;  but  here  it  appears  that  he  was  a 
freeman,  and  if  a  stranger  has  a  right  to  be  the  relator,  a  fortiori, 

t  R.  V.  Latham  (we  were  fayoured  the  prosecutor  served  notice  upon 

with  this  by  Mr.  Dealtry) : —  the  defendant,   "that  the  Duke  of 

Easter,  1764.— An  information  in  Portland  and  thirteen  other  persons, 

nature  of  a  quo  warranto  was  ex-  or  one  of  them,  would   enter  into 

hibited    against  John  Latham    for  the  usual  recognizance  to  prosecute 

usurping  corporate  franchises  in  the  the  information  in  the  place  of  John 

borough  of  Wigan  in  the  county  of  Grace,  to  whom  the  defendant  had 

Lancaster,  upon  the  relation  of  one  thought  proper  to  object." 

John  Grace  the  younger.  And  accordingly  George  Bynj?,  of 

Trinity,    1764.— The    defendant  Wrotham  Park,  in  the   county  of 

pleaded  a  special  plea,  to  which  the  Middlesex,  Esq.   entered  into  sucli 

prosecutor  replied,  and  the  defendant  recognizance,    and  the  information 

rejoined.  was  amended  by  striking  out  the 

Trin.  Vac.  1764. — Before  the  pro-  name  of  John  Grace  as  the  relator, 

secutor  surrejoined,   the   defendant  and  substituting  the  name  of  Mr. 

obtained  a  summons  from  one  of  the  Byng. 

Judges  for  the  prosecutor  to  shew  Like  proceedings  took  place  on  like 

cause  why  all  proceedings  should  not  informations  against  Thomas  Ains- 

be  stayed  until  a  better  relator  en-  cough  and  William  Wassley. 
tered  into  recognizance.    Upon  which 
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he  had ;  and  we  must  assume  in  the  absence  of  any  statement  to 
the  contrary  that  he  was  concerned.  If  it  had  been  shewn  that 
he  was  a  mere  faggot,  it  might  have  made  a  case  to  call  upon 
him  for  an  answer,  but  here  all  that  appears  and  is  admitted  is 
his  poverty.  The  Court  only  say  that  *this  application  in  the 
precise  form  in  which  it  is  now  shaped  cannot  be  sustained. 
They  do  not  pronounce  as  to  any  other  form  of  application. 


Per  Curiam 


Rule  discharged. 


The  Einq 

V. 

Sir  W.W. 
Wynne. 


[  ♦SiS  ] 


GLENNIE    V.    THE    LONDON    ASSUEANCE 
COMPANY.t 

(2  M.  &  S.  371—377.) 

Insurance  at  and  from  C.  to  L.  on  goods,  in  a  sliip  by  name,  until 
the  same  should  be  there  safely  discbai'ged  and  landed,  rice  free 
of  particular  average.  The  ship  with  rice  and  other  goods  arrived 
within  the  limits  of  the  port  of  L.,  but  before  she  could  be  brought  to 
her  moorings  or  be  at  all  unloaded,  she  ran  aground  and  was  wrecked. 
The  whole  cargo  was  greatly  damaged,  and  was  taken  out  of  her  in 
craft,  carried  to  the  consignees  at  L.  and  sold,  and  produced  upon 
the  whole  little  more  than  sufficient  to  pay  freight  and  salvage,  but  the 
rice  did  not  produce  sufficient  to  pay  the  freight :  Held,  that  this  was  a 
case  of  particular  average  only,  and  therefore  as  to  the  rice  the  under- 
writer was  exempted  by  the  warranty. 

CoYENAKT  upon  a  policy  of  assurance,  dated  the  8rd  of 
December,  1810,  for  2,600Z.,  at  and  from  Charleston  to  Liverpool, 
upon  goods  in  the  ship  HerscheU,  until  the  same  should  be  there 
safely  discharged  and  landed  ;  and  by  the  policy  the  assurance 
•was  declared  to  be  "  on  goods,  rice,  free  from  particular  average." 
The  declaration  stated  that  the  goods  *were  loaded  at  Charles- 
ton ;  that  the  ship  sailed  upon  the  voyage  with  the  goods  on 
board,  and  that  before  they  could  be  safely  discharged  and 
landed  at  Liverpool  the  ship  struck  upon  the  ground  ;  by  reason 
-whereof  she  filled  with  water,  and  thereby  the  goods,  before  they 
t  In  contrast  with  this,  and  as  a      see  Ealli  v.  Janson,  Janson  v.  RalH 


case  where  the  goods  could  not  be 
brought  to  their  destination  in  specie^ 
aee  Boux  y.  Salvador  (Ex.  Ch.  1836) 
3  Bing.  N.  C.  266;  7  L.  J.  (N.  S.) 
£x.  328.    And  as  more  recent  cases, 


(Ex.  Ch.  appeal  from  Q.  B.  1856) 
6  El.  &  Bl.  422 ;  25  L.  J.  Q.  B.  300 ; 
Stringer  v.  English  and  Scottish 
Marine  Ins,  Co.  (1870)  L.  R.  5  Q.  B. 
599.— B.  G. 

T  2 


1814. 
Ff^b.  8. 

[371] 


[  •372  ] 
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Glennie     could  be  safely  discharged  and  landed,  were  wholly  lost.    Breach, 
The  London  non-payment  of  the  sum  insured.     Plea,  non  infreg,  conventionemy 

CoMFt^yf  and  the  defendants  paid  into  Court  the  sum  of  500/.  At  the 
trial  before  Lord  EUenborough,  Ch.  J.  at  the  London  sittings 
after  Michaelmas  Term,  1812,  a  verdict  was  found  for  the  plain- 
tiff for  1,993Z.  98.  8d.,  subject  to  the  opinion  of  the  Court  on  the 
following  case : 

The  policy  on  which  the  action  is  brought  was  effected  by  the 
plaintiff  on  the  account  of  one  Vigers,  who  shipped  on  board  the 
Herschell  at  Charleston  for  Liverpool  a  cargo  consisting  of  several 
hundred  barrels  and  half  barrels  of  rice,  bales  of  cotton,  and 
staves,  which  were  together  of  the  value  of  9,800/.,  and  insured 
to  that  amount.  The  ship  set  sail  with  her  cargo  upon  the 
voyage  on  the  16th  of  October,  1810,  and  met  with  tempestuous 
weather  during  the  voyage,  from  which  she  received  consider- 
able damage,  and  became  leaky,  and  shipped  great  quantities  of 
water.  On  the  5th  of  December,  being  then  about  five  milea 
from  Liverpool,  she  got  a  pilot  on  board  and  continued  her 
course  for  that  port,  but  before  she  could  be  brought  to  her 
moorings,   or  be  at  all  unloaded,   she  unavoidably  took  the 

[  •373  ]  ground,t  filled  with  water,  and  *became  a  perfect  wreck.  The 
whole  of  the  cargo  was  greatly  damaged,  and  the  rice  was  se 
much  swelled  from  the  salt  water,  that  many  of  the  barrels  con- 
taining it  were  burst.  The  cargo  was  taken  out  in  craft,  and  on 
flats,  while  she  was  lying  in  the  state  above  mentioned,  and 
carried  to  the  consignees  at  Liverpool,  and  necessarily  sold  by 
them  for  the  benefit  of  the  concerned.  The  nett  produce  of  all 
the  goods  saved,  after  paying  the  freight,  and  salvage,  amounted 
to  4011.  9«.  9d,  The  rice  would  of  itself  have  netted  much  more 
than  the  sum  insured,  if  the  misfortune  had  not  happened,  but 
being  damaged,  produced  only  the  sum  of  972/.  Is,  10(i.,  and  the 
freight  of  it  amounted  to  1,762/.  8«.  &d.  All  the  cargo  was 
included  in  one  bill  of  lading,  and  the  freight  of  the  whole  was 
less  than  the  value  of  the  cotton  and  staves.  The  ship  being 
irreparable  in  consequence  of  the  accident,  was  immediately 

t  It  appeared  upon  the  argument  said  to  be  in  her  endeayour  to  get 
that  she  was  then  within  the  limits  into  the  dock-gates  that  she  struck 
of  the  port  of  Liverpool.     It  was     aground. 
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after  the  discharge  of  the  cargo,  bond  fide  sold  as  a  wreck,  and     Glennib 
broken  up.     The  500Z.  paid  into  Court  are  QuflScient  to  cover  the  the  London 
defendant's  proportion  of  the  loss  upon  the  staves  and  cotton    ^^pamt" 
only. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  loss 
is,  under  the  circumstances,  a  particular  average,  from  which 
the  rice  is  excepted,  or  a  total  loss  of  the  rice,  with  benefit  of 
salvage  to  the  underwriters ;  and  if  the  latter,  (then  another 
question  was  submitted  which  became  immaterial).  If  the  Court 
should  be  of  opinion  that  the  loss  on  the  rice  is  a  particular 
average,  then  a  nonsuit  to  be  entered. 

Marryat,  for  the  plaintiff,  contended  for  a  total  loss  with 
benefit  of  salvage.  He  admitted,  that  if  the  thing  insured 
subsist  in  specie,  and  arrive  at  the  place  of  ^destination  in  the  [  *37i  l 
ship,  that  the  underwriter  will  be  discharged  by  reason  of  the 
warranty  from  particular  average ;  but  here  he  said  that  the 
rice  never  did  arrive  at  Liverpool  in  the  ship,  for  the  case  finds 
that  before  the  ship's  arrival  she  became  a  perfect  wreck,  and 
her  cargo  was  taken  out  of  her  while  lying  in  that  state,  and 
brought  in  craft  to  Liverpool.  And  there  is  not  any  case  where 
the  underwriter  has  been  holden  discharged  by  this  warranty, 
unless  the  ship  has  arrived,  or  was  in  a  condition  to  do  so. 
Neither  is  there  any  case  where  the  ship,  having  been  wrecked 
before  arrival,  the  underwriter  has  been  discharged  merely  on 
account  of  the  cargo's  having  come  to  the  hands  of  the  con- 
signee, unless  that  cargo  has  been  productive  of  profit  to  the 
assured  beyond  the  freight  and  expenses  of  getting  it  ashore. 
But  here  the  cargo  was  not  productive  of  any  profit,  the  proceeds 
being  little  more  than  barely  to  pay  the  unavoidable  expenses  of 
freight  and  salvage ;  therefore  there  has  been  a  total  loss.  And 
he  mentioned  a  case  of  Buller  and  others  v.  Christie,  before  Lord 
EUenborough,  Ch.  J.  London  sittings  after  Mich.  Term,  1806, 
to  shew  that  where  the  goods  do  not  arrive  in  the  ship  the  loss 
is  total.  That  was  an  insurance  on  1950  boxes  of  soap  on  board 
the  Young  Peter,  at  and  from  Liverpool  to  Oporto.  The  defen- 
dant paid  into  Court  20  per  cent,  upon  his  subscription.  The  ship, 
in  attempting  to  pass  the  bar  in  order  to  get  into  the  harbour 
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Glenkie  of  Oporto,  ran  aground  without  the  bar,  and  there  bulged. 
The  Lokdon  The  water  flowed  in  and  wetted  that  part  of  the  soap  that  was 
CoMPAKY^  towards  the  bottom  of  the  hold,  but  out  of  the  1,950  boxes  only 
17  were  totally  lost ;  the  rest  were  saved  and  carried  ashore  in 
[  *Z75  ]  barges,  and  delivered  into  the  warehouses  *of  the  assured ;  and 
it  appeared  that  they  had  sustained  damage  from  the  sea- water 
not  exceeding  201.  per  cent.  Sir  F.  Gibbs,  for  the  assured,  con- 
tended, that  the  loss  was  total,  inasmuch  as  the  ship  had  never 
arrived,  but  before  arrival  became  totally  lost ;  and  that  the 
circumstance  of  the  goods  having  reached  their  destination  and 
the  hands  of  the  consignees,  would  not  vary  the  case.  Garrow^ 
contra^  insisted  upon  the  necessity  of  an  abandonment.  But 
Lord  Ellenborouoh,  Ch.  J.  held  it  a  total  loss  without  abandon- 
ment. So  in  this  case  the  ship  has  never  arrived ;  for,  admit- 
ting that  she  arrived  within  the  limits  of  the  port  of  Liverpool, 
yet  she  never  reached  the  place  where  she  could  safely  discharge 
and  land  her  cargo,  being  wrecked  before  she  could  be  brought 
to  her  moorings  ;  and  the  policy  is  to  endure  till  the  goods  are 
safely  discharged  and  landed. 

Lord  Ellenborouqh,  Gh.  J. : 

I  think  it  quite  clear  that  this  is  a  case  of  particular  average 
and  not  of  total  loss.  There  has  been  an  arrival  of  the  ship 
with  the  goods  at  their  destination ;  the  voyage  has  been  per- 
formed, and  the  goods  have  come  to  the  hands  of  the  consignees  • 
The  argument  is  built  upon  facts  which  are  not  in  the  case  ;  it 
assumes  that  the  ship  did  not  arrive  in  port,  whereas  there  seems 
to  be  little  doubt  that  she  was  within  the  port  when  she  took  the 
pilot  on  board.  Therefore  this  is  not  a  case  of  total  loss  of  the 
goods  on  account  of  the  non-arrival  of  the  ship ;  the  ship  had 
got  within  the  practicable  limits  for  her  discharge  :  it  is  only  a 
case  of  particular  average.  In  the  case  mentioned,  the  ship  wa& 
lost  off  the  bar,  without  the  limits  of  the  harbour,  which  was  the 
[  *376  ]  same  ^thing  as  if  she  had  been  lost  on  the  high  seas ;  there  was 
a  total  loss  of  voyage  as  far  as  respected  the  ship ;  she  had 
neither  arrived  nor  could  she  arrive :  here  she  both  could  and 
did  arrive.  Taking  it,  therefore,  that  the  ship  and  cargo  were 
united  for  that  adventure,  there  the  conjoint  adventure  of  the 
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ship  and  cargo  was  disappointed.    As  to  the  argument  that  the     glekkie 
goods  did  not  produce  a  profit  to  the  assured,  that  depended  j,^^  London 
upon  the  state  of  the  market ;  they  might  have  produced  profit    assubance 
in  a  season  of  scarcity.    But  we  cannot  look  to  that,  and  if  we 
could,  it  appears  that  the  rice,  which  is  said  to  be  totally  lost, 
did  produce  9722.    Assuming  it  to  have  produced  nine-tenths 
less  than  its  value,  that  will  not  make  it  a  total  loss. 

Bayley,  J. : 

The  question  is  not  whether  by  the  arrival  of  the  ship  the 
underwriter  is  discharged  from  the  policy  in  respect  of  a  partial 
loss  of  the  goods  occasioned  by  the  wreck  of  the  ship  before  she 
could  gain  her  moorings,  but  whether  he  is  to  be  charged  with  a 
total  loss  of  the  goods  on  account  of  the  non-arrival  of  the  ship. 
It  is  a  question  whether  the  goods  can  be  said  to  have  reached 
their  destination  at  all,  not  whether  they  have  not  reached  it  in 
a  deteriorated  state.  Upon  that  I  would  ask  what  has  produced 
the  972Z.  but  the  rice,  which  it  is  contended  has  been  wholly 
lost. 

Dampieb,  J.  referred  to  Davy  v.  MUford,\  where  upon  an  in- 
surance on  flax  on  board  a  ship  by  name,  and  for  a  specL&ed 
voyage,  with  a  warranty  free  of  particular  average,  and  the  ship 
was  wrecked  in  the  voyage,  *before  arriving  at  her  destination,  [  •377  ] 
and  only  a  part  of  the  flax  was  saved,  which  was  sold  on  the  spot 
in  a  damaged  state ;  yet  it  was  holden  to  be  only  a  particular 
average  as  to  that  part  which  was  saved. 

Per  GuBiAM  :  Judgment  of  nonsuit, 

t  lo  East,  559.    In  that  case  it  flax  which  was  actually  lost.     On 

▼as  also   held    hy   Lord    Ellen-  this  point  the  case  was  overruled  by 

BoitouoH  that  the   plaintiffs   were  the    judgment    of    the   Exchequer 

entitled  to  recover,  as  for  a  total  Chamber  in  Janson   v.   Ralli,     See 

lose,  in  respect  of  the  part  of  the  note,  p.  275,  supra, — E.  C. 
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1814.  THE  KING  V.   H.   D.   PERROTT-t 

^^'  (2  M.  &  S.  379—392.) 

[  379  ]  An  indictment  on  30  Geo.  II.  c.  24,t  for  obtaining  money  by  false 

pretences,  must  negative  by  special  averment  the  truth  of  the  pretences; 
it  is  not  enough  to  charge  that  the  defendant  falsely  pretended,  &c. 
(setting  forth  the  pretences),  by  means  of  which  said  false  pretences 
he  obtained  the  money,  &c. ;  therefore  for  want  of  such  averment  in  the 
indictment  the  Court  reversed  the  judgment. 

Error  to  reverse  a  judgment  of  imprisonment  given  at  the 
Lent  assizes,  1812,  for  the  county  of  Kent,  upon  a  verdict  of 
guilty  there  found  on  an  indictment  for  obtaining  bank  notes 
and  money  by  false  pretences ;  to  which  indictment  the  de- 
fendant pleaded  not  guilty. 

The  first  count  of  the  indictment  charged,  that  before  and  at 
the  several  times  of  committing  the  several  offences,  &c.,  one 
Bullen  was  a  person  liable  to  be  impressed  as  a  seaman  in  his 
Majesty^s  navy ;  that  a  little  before  the  time  of  committing  the 
offence  by  the  defendant,  hereinafter  next  mentioned,  a  certain 
discourse  had  been  had  between  the  said  Bullen  and  Elizabeth 
his  wife,  and  the  defendant,  touching  and  concerning  the  obtain- 
ing a  protection  from  the  commissioners  for  executing  the  office 
of  lord  high  admiral  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  to  secure  and  exempt  Bullen  from  being  impressed 
as  a  seaman  in  his  Majesty's  navy,  and  the  defendant  had  then 
and  there  proposed  and  offered  that  he  the  defendant  would 
[  ♦380  ]  apply  for  such  protection  for  Bullen  ;  that  the  defendant  *being 
an  evil  disposed  person,  and  contriving  and  fraudulently  intend- 
ing to  cheat  and  defraud  Bullen  of  his  monies,  &c.  afterwards, 
to  wit,  on  the  15th  day  of  December,  in  the  62nd  year  of  the 
reign  of  George  the  Third,  with  force  and  arms,  &c.  unlawfully, 
wickedly,  knowingly,  and  designedly,  did  falsely  pretend  to  the 
said  Bullen  that  he  the  defendant  could  obtain  such  protection  for 
Bullen,  by  favour  from  the  lords  of  the  admiralty,  by  feeing  the 

f  Cited    as    an  authority  in  the  X  This  Act  is  repealed  by  S.  L.  E. 

judgments  in  R.  y.  Aspinall  (1876)  1867.     But  the  taction  of  the  modem 

2U.li.D.4.S,46L.  J.M.  C.  145,  149,  Act,  24  &  25  Vict.  c.  96,  s.  88,  is 

36  L.  T.  297 ;  and  Bradlaugh  v.  R,  equivalent,  so  far  as  relates  to  the 

(1878)  3  e.  B.  D.  607,  630,  48  L.  J.  point  of  the  decision.— E.  C. 
M.  G.  5,  15,  38  L.  T.  118.— E.  C. 
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clerks,  as  be  bad  an  uncle  a  lord  of  the  admiralty,  and  that  it  The  King 
would  be  no  great  expense,  as  be  could  get  it  done  through  pEaBOTx. 
favour ;  that  the  defendant  contriving  and  fraudulently  intend- 
ing as  aforesaid,  afterwards,  to  wit,  on  the  16tb  of  December,  in 
the  52nd  year  of  the  reign  aforesaid,  with  force  and  arms,  &c. 
unlawfully,  wickedly,  knowingly,  and  designedly,  did  again 
falsely  pretend  to  Elizabeth  the  wife  of  Bullen,  that  he  could 
get  the  protection  for  six  pounds,  that  as  Mr.  Read  could  get  it 
done,  that  the  six  pounds  were  to  give  to  Mr.  Read  for  getting 
the  protection :  by  means  of  which  said  several  false  pretences, 
the  defendant  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at  the  parish  and  county  aforesaid,  unlawfully,  know- 
ingly, and  designedly,  did  obtain  from  the  said  Elizabeth,  the 
wife  of  the  said  Bullen,  divers,  to  wit,  five  promissory  notes 
of  the  Governor  and  Company  of  the  Bank  of  England,  for  the 
payment  of  one  pound  each,  &c.  and  also  the  sum  of  one  pound 
in  money,  of  the  promissory  notes  and  monies  of  the  said  Bullen, 
with  intent  then  and  there  to  cheat  and  defraud  the  said  Bullen 
of  the  same,  in  contempt  of  our  said  lord  the  King,  &c.  against 
the  form  of  the  statute,  and  against  the  peace,  &c.  The  in- 
dictment contained  ten  other  counts  in  a  similar  form. 

And  the  error  assigned  was,  that  there  is  not  in  any  or  either  [  381  ] 
of  the  several  counts  of  the  said  record  of  indictment  any  aver- 
ment or  averments,  to  falsify  the  matter  or  matters  of  the 
several  pretences  in  the  several  counts  of  the  said  record  of  in- 
dictment, severally  and  respectively  contained,  &c.  by  which  it 
can  appear  to  the  Court  here,  upon  the  face  of  the  said  record 
of  indictment,  that  any  or  either  of  the  pretences,  so  as  afore- 
said severally  and  respectively  alleged  in  the  several  counts  of 
the  said  record  of  indictment,  against  the  defendant,  to  have 
been  severally  and  respectively  falsely  pretended  by  the  de- 
fendant, or  any  or  either  of  them,  are  or  were  false  and  untrue : 
concluding  with  an  assignment  of  the  general  error. 

Knotdys  in  support  of  the  errors  assigned,  took  exception  to 
the  indictment,  because  it  is  not  shewn  by  any  averment,  nega- 
tiving the  truth  of  the  alleged  false  pretences,  that  the  pretences 
were  false;  and  without  such  averment  the  Court  cannot  in- 
tend that  they  were  false,  by  reason  that  it  is  alleged  that  the 
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Thb  King    defendant  did  falsely  pretend,  &c.    And  he  referred  to  2  Hawk. 

Pbbrott,  c.  25,  8.  60,  to  Long's  case,t  Rex  v.  M'Gregorl  and  2  Hale,  P.  C. 
198,  to  shew  generally,  that  an  indictment  ought  to  be  certain 
to  every  intent,  without  any  intendment ;  and  that  the  want  of 
any  material  allegation  caimot  be  supplied  by  implication; 
neither  is  a  defective  indictment  aided  by  verdict.     *     *     * 

[  382  ]  Jerris,  contra ^  maintained,  that  there  was  not  any  difference 

in  substance  between  an  allegation  that  he  did  falsely  pretend, 
and  an  allegation  that  he  did  pretend,  whereas  in  truth  and  in 
fact  such  pretence  was  false.  [He  referred  to  and  distinguished 
Rex  V.  Young%  and  Rex  v.  Mason,\\] 

[KnowlySy  in  reply,  was  stopped  by  the  Court.] 

[  386  ]       Lord  Ellenborouoh,  Ch.  J. : 

I  think  we  need  not  trouble  you  farther.  Every  indictment 
ought  to  be  so  framed  as  to  convey  to  the  party  charged  a  certain 
knowledge  of  the  crime  imputed  to  him.  The  Legislature  have 
so  held,  and  have  recorded  their  opinion  to  that  effect  in  the 
case  of  perjury,  in  stat.  23  Geo.  II.  c.  11  IT  (by  which  they  relieved 
the  party  prosecuting  from  many  of  the  forms  theretofore  in- 
cumbering the  prosecution  of  that  charge,)  when  they  enacted 
that  it  should  be  sufficient  to  set  forth  the  substance  of  the 
offence  charged,  together  with  the  proper  averments  to  falsify 
the  matter  wherein  the  perjury  is  assigned.  The  Legislature, 
when  they  so  enacted^  must  have  contemplated  a  form  of  prose- 
cution in  which  the  word  falsely,  as  a  prefatory  allegation,  was 
generally,  if  not  always,  used ;  and  we  must  consider  them  as 
thinking  that  not  a  sufficient  allegation  to  falsify  the  matter 
without  the  proper  averments.  The  Legislature,  therefore, 
with  reference  to  that  species  of  prosecution,  have  declared 
their  opinion  to  be,  that  such  averments   should  be  found  in 

t  2  Hale's  P.  C.  182 ;  S.  C.  Cro.  v.  Mason  has  been  overruled ;  it  is 

Eliz.  490.  referred  to  by  Brett,  L.J.  in  Brad- 

X  3  Bos.  &  P.  107.  Uugh  v.  Reg,  (3  Q.  B.  D.  at  p.  629),  as 

§  1  R.  E.  660  (3  T.  R.  102).  an  established  authority.— R.  C. 

II  1  R.  R.  546  (2  T.  R.  381).  Here  H  Repealed  S.  L.  R.  1867.  But  see 
it  may  be  noted  that  notwithstand-  now  14  &  15  Vict.  c.  100,  s.  20. — 
ing  some  dicta  to  the  effect  that  Rex  R.  C. 
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every  information  or  indictment  for  perjury,     I  have  listened    The  Kino 
^'ith  great  attention  to  the  arguments  of  the  learned  counsel     perbott. 
for  the   Crown;   but  I  confess  I  cannot  see  any  distinction 
in  this  respect  between  an  indictment  for  perjury  and  one 
for  false  *pretences.    What  more  is  there  in  perjury  than  a      [  *38<»  1 
false  pretence  or  affirmation  on  oath  ?  and  in  what  does  a  false 
pretence  differ  from  perjury  but  that  it  is  not  on  oath  generally, 
but  only  a  false  affirmation,  amounting  to  a  pretence,  unaccom- 
panied with  an  oath  ?  the  falsifying  of  the  one  and  the  other,  as 
it  should  seem,  ought  to  be  governed  by  the  same  rules.    When 
a  party,  therefore,  is  called  on  to  answer  for  obtaining  money 
by  a  false  pretence,  it  is  but  reasonable  that  he  should  have  the 
same  notice  as  in  perjury,  by  proper  averments  of  that  which  is 
intended  to  be  relied  on  against  him.     To  state  merely  the  whole 
of  the  false  pretence  is  to  state  a  matter  generally  combined  of 
some  truth  as  well  as  falsehood.    It  hardly  ever  happens  that 
it  is  unaccompanied  with  some  truth.     Suppose  the  offence,  in- 
stead of  being  comprised  within  five  or  six  separate  matters  of 
pretence,  as  here,  had  branched  out  into  twenty  or  thirty,  of 
which  some  might  be  true,  and  used  only  as  the  vehicle  of  the 
falsity,  are  we  to  understand  from  this  form  of  charge  that  it 
indicates  the  whole  to  be  false,  and  that  the  defendant  is  to  pre- 
pare to   defend  himself  against  the  whole?    That  would  be 
contrary  to  the  plain  sense  of  the  proceeding,  which  requires 
that  the  falsification  should  be  applied  to  the  particular  thing 
to  be  falsified,  and  not  to  the  whole.    And  the  convenience 
also  of  mankind  demands,  and  in  furtherance  of  that  conve- 
nience it  is  part  of  the  duty  of  those  who  administer  justice  to 
require,  that  the  charge  should  be  specific,  in  order  to  give 
notice  to  the  party  of  what  he  is  to  come  prepared  to  defend, 
and  to  prevent  his  being  distracted  amidst  the  confusion  of  a 
multifarious  and  complicated  transaction,  parts  of  which  only 
are   meant  to  be  impeached  *for  falsehood.     The  Legislature      [  *387] 
have  expounded  their  understanding  of  the  matter  in  the  case 
of  perjury,  and  I  am  at  a  loss  to  discover  why  in  reason,  in 
justice,  and  in  mercy  to  the  party,  the  charge  in  this  case 
should  not  be  as  distinctly  ascertained  by  proper  averments 
that  specifically  draw  his  attention  to  it,  as  in  the  case  of 
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Thb  King  perjury.  It  has  been  argued,  that  perhaps  every  one  of  these 
Pkbbott.  charges  may  be  false ;  but  the  rule,  as  it  has  been  derived  from 
cases  of  a  mixed  nature,  where  part  is  true  and  part  false,  has 
introduced  a  course  of  separating,  by  specific  averments,  all 
that  which  is  meant  to  be  relied  on  as  false.  The  analogy  to 
the  crime  of  perjury  is  so  strict,  and  justice  also  suggests  the 
same,  that  I  think  it  should  be  specifically  announced  to  the 
party  by  distinct  averments  what  the  precise  charge  is.  It  has 
always  been  done  upon  indictments  for  obtaining  money  by  false 
pretences,  and  whenever  a  more  general  form  of  indictment  has 
come  under  consideration  it  has  not  met  with  countenance,  but 
the  Court,  as  in  Rex  v.  Mason,  have  reprobated  it.  If  it  were 
good,  every  man  might  be  brought  into  Court  without  any  pos- 
sibility of  knowing  how  to  defend  himself.  Therefore,  for  con- 
venience sake,  and  for  the  manifestation  of  the  crime  imposed, 
I  think  that  which  the  Legislature  have  authoritatively  announced 
to  be  necessary  in  the  case  of  perjury,  must  also  be  done  in 
this  case ;  and  therefore  that  this  judgment  must  be  reversed. 

Lb  Blanc,  J.  : 

On  this  writ  of  error  the  question  arises  upon  the  indictment ; 
and  the  question  is,  whether,  on  the  face  of  this  indictment,  it 
is  a  sufficient  compliance  with  the  terms  of  the  Act  of  Parlia- 
[  ♦388  ]  ment,  *and  the  known  rules  of  law,  for  the  indictment  to  allege 
**  that  the  defendant  did  falsely  pretend,  &c.  by  means  of  which 
said  several  false  pretences  the  defendant  did  obtain  divers 
promissory  notes,  &c."  without  alleging  that  each  particular 
thing  which  goes  to  make  up  the  false  pretence,  or  such  of  the 
things  as  are  meant  to  be  insisted  on,  are  false.  That  is  the 
single  question  on  this  indictment.  In  the  first  place,  it  is 
necessary  to  look  to  the  words  of  the  stat.  30  Geo.  II.  c.  24 : 
they  are  "  that  all  persons  who  knowingly  and  designedly,  by 
false  pretence  or  pretences,  shall  obtain  from  any  person  money, 
&c.  with  intent  to  cheat  or  defraud  any  person  of  the  same,  &c. 
shall  be  deemed  ofiienders,  &c."  The  argument  has  been,  that  if 
the  indictment  pursues  the  words  of  the  Act  of  Parliament,  that 
is  enough  to  shew  it  an  offence  within  the  Act.  But  that  rule 
will  not  hold  universally ;  because  it  is  not  always  enough  that 
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the  indictment  follows  the  words  of  the  Act.   If  it  were  sufficient    The  King 

to  follow  the  words  of  the  Act,  it  might  be  argued,  as  in  the  case     pbbbott. 

of  Rex  V.  Mason,  that  to  allege  merely  that  the  party  did  obtain 

money  by  false  pretences,  without  stating  of  what  those  pretences 

consisted,  would   be    sufficient.    But  in   that  case   the   Court 

held,  that  such  a  form  of  allegation  was  insufficient ;  and  that 

the  indictment  must  not  only  state  that  the  money  was  obtained 

by  false  pretences,  but  must  go  on  further  to  shew,  what  those 

pret'Onces  are.     The  question  then   here  is,   whether  it  be  a 

sufficient  compliance  with  the  Act  of  Parliament  and  the  known 

rules  of  law  to  state  that  the  defendant  did  falsely  pretend, 

(setting  out  the  false  pretences,)  without  going  on  further  to  aver 

that  those  pretences  were  false.    The  argument  is,  that  alleging 

that  the  defendant  did  ^falsely  pretend,  &c.  generally,  and  in  a      [  *389  ] 

lump,  is  equivalent  to  an  averment  that  each  of  those  pretences 

was  false.    But  a  number  of  pretences  may  consist  of  some  facts 

which  are  true  and  some  false;  and  it  is  a  necessary  rule  in 

framing  indictments  that  not  only  the  offence  should  be  truly 

described,  but  that  it  should  be  described  in  such  a  manner  as 

to  give  the  party  indicted  notice  of  the  charge.     Therefore  when 

a  party  is  charged  with  obtaining  money  under  false  pretences, 

the  indictment  ought  to  state  in  what  particular  such  pretences 

are  false.    Here  it  is  charged  in  the  first  count,  "that  the 

defendant  did  falsely  pretend  that  he  could  obtain  a  protection 

by  favour  from  the  lords  of  the  admiralty  by  feeing  the  clerks, 

as  he  had  an  uncle  a  lord,  and  that  it  would  be  no  great  expense." 

Now  that  is  a  pretence  consisting  of  several  facts,  part  of  which 

may  be  true  and  part  false.    It  may  be  true  that  he  had  an 

micle  a  lord  of  the  admiralty,  and  if  he  had,  it  does  not  follow 

that  the  rest  may  not  be  true ;  therefore  the  indictment  should 

have  charged  what  part  was  false.     It  is  perfectly  true  that  the 

indictment  might  negative,  one  by  one,  every  one  of  the  false 

pretences,  and  that  that  would  not  vitiate  though  some  were  true. 

But  the  Court  will  not  suppose  that  that  will  be  done  if  it  be  in 

the  knowledge  of  the  prosecutor  that  some  of  them  are  true. 

Therefore  it  shall  be  stated  in  the  indictment,  which  are  true 

and  which  false,   in  order    to  apprize  the  defendant  of  the 

particular  branch  of  the  charge  meant  to  be  insisted  on.     I 
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The  Kixa  cannot  see  why  the  same  rules  which  have  been  observed  so 
Pebbott.  long,  and  recognized  by  the  Legislature  as  necessary  in  the  crime 
of  perjury,  should  not  be  adopted  in  this  case.  In  perjury  it  is 
f  ♦390  ]  not  eilough  *to  use  the  word  falsely,  without  going  on  by  aver- 
ment to  negative  that  which  is  false.  A  person  has  deposed  on 
oath  to  a  variety  of  things :  in  order  to  assign  perjury  it  must 
be  shewn  what  part  is  charged  as  false.  Although  it  is  competent 
for  the  party  to  allege  that  the  whole  is  false,  yet  the  law  will 
not  presume  that  he  will  do  that ;  and  therefore  it  is  necessary 
to  shew  which  is  false,  that  the  party  indicted  may  be  apprized 
of  it.  If  this  argument  required  any  additional  strength  it 
would  derive  it  from  the  constant  course  of  precedents,  as  well 
on  this  statute  as  on  the  statute  of  perjury.  This,  as  far  as  I 
am  aware,  is  the  first  indictment  of  this  sort,  and,  as  it  appears 
to  me,  is  erroneous ;  and  therefore  I  think  that  this  judgment 
must  be  reversed. 

Baylby,  J. : 

I  entirely  agree  that  judgment  ought  to  be  reversed.  I  think 
the  rule  is,  that  the  defendant  ought  to  be  apprized  of  the  charge, 
and  that  this  indictment  does  not  apprize  him.  Upon  an 
indictment  for  obtaining  money  under  false  pretences,  the  whole 
assertion  which  induces  the  party  to  part  with  his  money  must 
be  stated,  part  of  which  may  be  true  and  part  false :  if  falsehood 
be  an  ingredient  contributing  to  the  obtaining  the  money  that 
will  be  sufficient.  Here  it  is  contended  that  the  word  falsely 
imports  that  falsehood  pervades  the  whole  allegation.  If  I  were 
satisfied  that  that  proposition  were  correct  I  might  then  be  of  a 
difierent  opinion ;  but  the  form  of  indictment  for  perjury  satisfies 
me  to  the  contrary,  because  it  states  that  the  defendant  falsely 
swore  upon  the  whole  matter,  and  yet  that  does  not  amount  to 
[  *39i  J  negativing  the  truth  of  the  whole,  but  the  indictment  goes  *on 
by  averment  to  negative  each  particular.  That  shews  that  the 
general  allegation  by  the  word  falsely  does  not  necessarily 
pervade  the  whole.  If  it  does  not,  then  it  is  a  duty  owing  to  the 
defendant  to  point  out  in  what  particular  it  is  meant  to  rely  on 
the  falsehood,  otherwise  he  cannot  be  apprized  of  it.  It  is  very 
true,  that  on  this  indictment  the  false  pretences  only  consist  of 
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five  or  six  propositions,  but  it  would  be  the  same  thing  if  it  The  Eixa 
consisted  of  twenty  times  the  number.  The  analogy  to  the  case  pkbbott. 
of  perjury  is  so  strong  as  to  afford  a  safe  rule.  I  cannot  see  any 
material  distinction  between  the  cases.  Upon  this  short  ground, 
then,  that  the  word  falsely  does  not  import  that  the  whole  of  the 
allegation  is  untrue,  I  am  of  opinion  that  in  this  case  it  should 
have  been  pointed  out  what  is  untrue. 

Dampier,  J. : 

This  indictment  states  that  the  defendant  falsely  pretended, 
&c.  by  means  of  which  false  pretences  he  obtained  divers 
promissory  notes  and  money,  &c.  I  was  at  first  struck  with  the 
argument  that  the  allegation  that  he  falsely  pretended  negatived 
the  whole,  and  was  in  effect  the  same  as  if  the  indictment  had 
gone  on  to  negative  every  part.  And  if  such  had  been  its  effect, 
then  the  language  of  Lawrence,  J.  in  Rex  v.  Airey  +  would  have 
applied.  But  on  consideration  of  the  precedents  in  cases  of 
perjury,  I  think  that  is  not  its  effect.  There  is  a  close  analogy 
between  this  and  the  case  of  perjury  :  in  both  falsity  forms  the 
main  ingredient,  but  need  not  pervade  the  whole ;  in  both 
therefore  it  is  necessary  to  point  out  what  is  false.  The  23  Geo.  II. 
c.  11,  which  mentions  that  there  must  be  proper  averments,  shews 
that  the  single  word  "  falsely  "  prefixed  to  the  oath  in  the  case 
of  perjury,  and  so  in  *thi8  case  to  the  false  pretence,  is  not  an  [  ♦392  ] 
apt  averment  to  negative  the  truth  of  the  whole.  Upon  every 
indictment  for  perjury  which  I  have  ever  seen  it  has  always 
been  alleged  that  the  defendant  falsely  swore,  &c. ;  and  when 
the  proper  averments  come  to  be  made,  it  is  not  necessary  to 
negative  the  whole,  but  only  such  parts  as  the  party  can  falsify, 
admitting  the  truth  of  the  rest ;  therefore  that  shews  that  the 
word  falsely  in  the  preceding  part  of  the  indictment  does  not 
import  that  the  whole  is  false ;  for  if  it  did,  the  effect  of  the 
word  falsely,  pervading  the  whole,  would  not  be  taken  off  by  the 
subsequent  averments  as  to  part,  so  as  to  leave  the  rest  true ; 
and  if  that  were  so,  all  such  averments  upon  indictments  for 
perjury  would  be  superfluous,  and  it  would  be  enough  to  allege 
that  he  falsely  deposed  to  the  whole  matter.    But  it  may  be 

t  2  East,  30. 
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The  King  necessary  to  set  forth  the  whole  matter,  though  some  of  the 
Pebbott.  circumstances  have  a  real  existence,  in  order  to  make  the  rest 
intelligible ;  the  word  falsely  therefore  does  not  import  that 
every  thing  which  is  comprehended  under  it  is  false  ;  and  there- 
fore it  appears  that  the  averment  in  perjury  is  necessary  to  shew 
what  is  false.  So  in  this  case  for  the  same  reason  it  is  necessary 
to  point  out  by  averment  what  it  is  that  the  prosecutor  charges 
as  the  false  pretence,  and  what  the  defendant  ought  to  come 
prepared  to  defend.    And  because  this  indictment  contains  no 

such  averment,  I  think  it  is  ill. 

Judgment  reversed. 


18H.  BUSK  AND  Another  v.   DAYIS  and  Another,  f 

^^'  ^'  (2  M.  &  S.  397—406.) 

r  397  1  Where  plaintiffs  sold  10  out  of  18  tons  of  flax,  then  lying  in  mats  at 

defendants'  wharf,  at  so  much  per  ton,  to  be  paid  for  by  the  vendee's 
acceptance  at  three  months,  and  gave  the  vendee  an  order  on  defendants 
(the  wharfingers)  to  deliver  10  tons  to  vendee  or  order,  which  defendants 
entered  in  their  books,  but  the  quantity  to  be  delivered  was  to  be 
ascertained  by  the  wharfingers'  weighing  it  (the  mats  being  of  unequal 
quantities,  so  that  a  fraction  of  a  mat  might  be  required),  and  an  allow- 
ance for  tare  and  draft  was  to  be  made  by  the  weight :  Held,  that  the 
sale  was  not  complete  to  pass  the  property,  those  acts  not  having  been 
done  by  the  wharfingers,  nor  any  delivery  made ;  and  that  plaintiffs, 
upon  the  insolvency  of  the  vendee,  might  countermand  the  delivery. 

Trover  for  flax.  At  the  trial  before  Lord  EUenborough,  Ch.  J. 
at  the  London  sittings  after  last  Term,  it  appeared  that  the 
plaintiffs,  in  September,  1812,  having  about  18  tons  of  Biga  flax 
then  lying  in  mats  (and  entered  as  mats),  at  the  defendants' 
wharf,  sold  a  part  of  it,  through  the  intervention  of  a  broker,  to 
[  ♦398  ]      o»e  *Bromer.    The  sold  note  was  in  the  following  terms : 

"  Sold  on  account  of  Busk  &  Co.  10  tons  of  Eiga  flax,  marked 
FDB,  at  Davis's  wharf,  sound  and  of  a  merchantable  quality 
*  ex '  the  Vroio  Maiia,  at  1181.  per  ton,  the  amount  to  be  paid  by 
the  buyer's  acceptance  at  three  months  from  to-day,  allowing 
six  months  and  14  days  discount.     Tare  and  draft  as  customary. 

"London,  23d  Sept.  1812." 

t  Sale  of  Goods  Act,  1893,  56  &  57      negative    sense)    an   illustration  of 
Vict.  c.  71,  8.  18.    The  case  is  (in  a      Eule  5  under  this  section. — E.  C. 
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A  few  days  afterwards  the  plaintiffs  gave  Bromer  the  following  Busk 
written  order  on  the  defendants,  which  was  immediately  sent  by  davis. 
Bromer  to  the  defendants,  and  entered  in  their  books : 

"  Messrs.  Davis  &  Co. 
"Please  deliver  to  Mr.  D.  Bromer  or  order  ten  tons  Riga 
PDR  flax  *ex'  Vrow  Maria. 

"Busk  and  Co." 

23^  1 1812. 
7  Oct.    i 

It  is  usual  to  allow  14  days  for  delivery,  during  which  time 
the  sellers  are  liable  for  warehouse  rent,  and  the  purchaser  after- 
wards. On  the  17th  of  October  (after  the  14  days  had  expired) 
Bromer  stopped  payment,  and  the  flax  remaining  at  Davis's 
wharf  in  the  same  state  as  at  the  time  of  sale,  the  plaintiffs  gave 
an  order  countermanding  the  delivery.  Biga  flax  is  usually 
imported  in  mats,  varying  in  quantity  from  8  to  5  or  6  cwt. 
The  quantity  is  ascertained  by  being  weighed  by  the  wharfinger,  t 
The  sale  of  10  tons  *may  require  the  flax  mats  to  be  broken,  and  [  •soa  ] 
tare  and  draft  must  be  deducted  before  the  bill  of  parcels  can  be 
made  out.  The  tare  is  allowed  by  the  weight,  for  the  weight  of 
mat  and  ropes ;  14  lbs.  upon  mats  under  3  cwt.,  and  20  lbs. 
upon  mats  of  8  cwt.  and  over.  Draft  is  2  lbs.  per  mat.  The 
plaintiffs  had  not  received  any  return  of  the  weight  from  the 
wharfingers.  Under  these  circumstances  his  Lordship  was  of 
opinion  that  as  an  ulterior  process  of  weighing  was  to  be 
performed  by  the  seller  before  the  delivery  could  take  place,  the 
transfer  of  the  property  to  the  buyer  was  not  complete,  that 
process  not  having  been  performed;  and  thereupon  a  verdict 
was  found  for  the  plaintiffs. 

Park  obtained  a  rule  nisi  for  a  new  trial,  and  relied  on  Har- 
man  v.  Anderson^l  Whitehouse  v.  Frost,^  and  Jackson  v.  Anderson.\\ 

+  When  ihe  rule  nisi  was  moyed,  been  considered  that  the  wharfingers 

Lr  Blakc,  J.  inquired  who  was  to  were  at  least   the  agents  of   both 

he  at  the  expense  of  the  weighing,  parties. 

and  said  it  might  be  material  to  as-  J  11  R.  B.  706  (2  Camp.  243). 

certain  that  fact;  but  upon  shewing  §  11  B.  B.  491  (12  East,  614). 

cause  it  did  not  appear  that  that  fact  ||  4  Taunt.  24. 
had  been  agreed ;  it  seems  to  haye 

B.B. — ^VOL.  XV.  U 
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Busk  Scarlett  and  Brougham  shewed  cause,  and  contended  that 

Davxs,  the  sale  was  not  so  complete  as  to  vest  the  property  in  Bromer, 
and  preclude  the  plaintiffs  from  countermanding  the  order  for 
delivery.  This  was  a  sale  of  a  certain  quantity  of  flax,  the 
delivery  of  which  was  to  be  ascertained  by  weight,  which 
weighing  was  to  be  done  by  the  wharfingers  as  agents  for  the 
sellers,  and  until  that  was  done,  it  remained  in  fieri  what  portion 
of  the  whole  bulk  was  to  be  delivered,  in  order  to  satisfy  the 
quantity  sold.  Therefore  though  the  price  and  quantity  were 
certain,  yet  the  precise  thing  to  be  delivered  was  uncertain,  and 
what  remained  to  be  done  for  ascertaining  it  was  necessarily  to 
[  **oo  ]  precede  the  *delivery ;  and  so  this  case  is  governed  by  Wallace  v. 
Breeds  t  and  Hanson  v.  Meyer, I  In  the  former,  it  was  stated  to 
be  usual,  after  sale,  for  the  cooper  of  the  seller  to  search  the 
casks  of  oil,  and  for  the  broker  of  both  parties  to  examine  them 
with  a  view  to  certain  allowances,  and  then  the  casks  were  filled 
up  by  the  seller  :  in  the  latter,  there  was  no  doubt  as  to  what  was 
to  be  delivered,  for  it  was  a  sale  of  all  the  starch,  but  the 
weighing  was  necessary  to  the  ascertainment  of  the  price ;  and 
in  both  it  was  adjudged  that  these  acts  which  were  to  precede 
the  delivery  were  essential  to  complete  the  transfer,  and  that  the 
property  was  not  divested  out  of  the  vendors  by  the  mere  sale 
and  order  on  the  wharfingers  to  deliver,  but  that  the  vendors 
might,  upon  the  insolvency  of  the  vendees,  countermand  the 
delivery.  And  in  this  case,  if,  after  the  sale,  a  fire  had  con- 
sumed the  flax  upon  the  defendants'  wharf,  according  to  Rugg 
V.  Minetty^  the  loss  would  not  have  fallen  upon  the  vendee. 
As  to  WhitehotLse  v.  Frost,  there  are  the  same  circumstances 
of  difference  between  the  present  and  that  case,  that  Lord 
Ellenborouoh,  Ch.  J.,  pointed  out  between  Wallace  v.  Breeds  \\ 
and  that  case ;  and  his  Lordship  added  that  the  Courts  frequently 
laid  hold  of  such  circumstances  to  retain  the  property  in  favour 
of  the  unpaid  seller.  And  if  those  two  cases  should  be  thought 
inconsistent  with  each  other,  it  may  be  observed  that  Wallace  v. 
Breeds  is  later,  and  was  decided  upon  consideration  of  the  former 

t  12  B.  B.  423  (13  Bast,  622).  also  Zagury  v.  Fumdl,  11  B.  B,  704 

I  8  B.  B.  572  (6  East,  614).  (2  Camp.  240). 

§  10  B.  B.  475  (11  East,  210).    See         ||  12  B.  B.  425  (13  East,  525). 
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case.     In  Harman  v.  Anderson  there  could  be  no  doubt  that  the        Busk 
transfer  was  complete,  because  no  weighing  was  necessary  *to  the       davis. 
delivery,  nor  was  any  allowance  to  be  made,  neither  was  there      [  *4oi  ] 
any  uncertainty  as  to  the  precise  thing  to  be  delivered,  but  the 
delivery  was  symbolically  executed  as  much  aa  if  the  goods  had 
been  delivered  into  the  party's  own  hands. 

Park  and  Toddy,  contra,  admitted  the  rule  to  this  extent, 
that  if  any  thing  remained  to  be  done  between  vendor  and  vendee 
in  order  to  complete  the  sale,  the  contract  was  still  open ;  but 
they  denied  that  such  was  the  case  here.  And  they  rested 
their  argument  mainly  on  Whitehouat  v.  Frost,  and  the  language 
of  Lb  Blanc,  J.,  in  that  case,+  "that  the  objection  only  applies 
where  something  remains  to  be  done  as  between  the  buyer  and 
seller,  or  for  the  purpose  of  ascertaining  either  the  quantity  or 
price."  Now  here  both  price  and  quantity,  as  it  is  admitted, 
were  ascertained  by  the  contract ;  and  nothing  remained  to  be 
done  as  between  the  buyer  and  seller,  although  the  wharfingers, 
before  they  could  finally  execute  the  order  for  delivery,  were  to 
ascertain  it  by  weighing.  Therefore,  again  in  the  words  of 
Lb  Blanc,  J.,  in  the  same  case,  '^  though  something  remained  to 
be  done  as  between  the  vendee  and  the  persons  who  retained  the 
custody  of  the  flax,  before  the  vendee  could  be  put  into  separate 
possession  of  the  part  sold,  yet  as  between  him  and  his  vendors 
nothing  remained  to  perfect  the  sale."  The  weighing  was  not  an 
ingredient  in  the  contract,  but  was  rather  like  the  weighing 
in  Hammond  v.  Anderson  I  for  the  satisfaction  of  the  buyer ; 
whereas  the  case  has  been  argued  as  if  it  were  a  sale  not  of  an 
ascertained  quantity  but  of  *an  unascertained  number  of  mats  [  *402  ] 
to  be  ascertained  by  weighing.  And  Jackson  v.  Anderson, % 
as  well  as  Whitehouse  v.  Frost,  shews  that  an  order  for  the 
transfer  of  part  of  an  integral  quantity  will  vest  the  property  in 
that  part,  though  it  be  intermixed  with  and  not  separated  from 
the  whole.  The  case  of  Hanson  v.  Meyer  might  have  applied  if 
the  price  here  had  been  made  to  depend  upon  the  weighing; 
and  so  perhaps  might  Wallace  v.  Breeds  if  the  order  for  delivery 

t  11  R.  R.  497  (12  East,  621).  R.)  69). 

t  8  R.  B.  763.  (I  Bos.  &  P.  (N.  .       §  4  Taunt.  24. 

V  2 
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Busk        there  had  been  entered  in  the  wharfingers*  books,  but  at  the 
Davis.       time  of  the  countermand  nothing  had  been  done  upon  the  order* 


LoBD  Ellenbobouoh,  Ch.  J. : 

The  question  in  this  case  is  whether  the  property  has  been  so 
ascertained  as  to  be  considered  in  law  as  effectually  delivered,  the 
order  to  deliver  having  been  given  to  the  wharfingers,  and 
entered  in  their  books.  That  would  not  of  itself  be  sufficients 
unless  the  flax  were  in  a  deliverable  state,  and  if  farther  acta 
were  necessary  to  be  done  by  the  seller  to  make  it  so.  Here  it 
appears  that  farther  acts  were  necessary  :  for  the  flax  was  to  be 
weighed,  and  the  portion  of  the  entire  bulk  to  be  delivered  wa» 
to  be  ascertained,  and  if  the  weight  of  any  number  of  unbroken 
mats  was  insufficient  to  satisfy  the  quantity  agreed  upon,  its 
would  have  been  necessary  to  break  open  some  mats  in  order  to 
make  up  that  quantity.  Therefore  it  was  impossible  for  the 
purchaser  to  say  that  any  precise  number  of  mats  exclusively 
belonged  to  him.  If  the  weight  did  not  divide  itself  in  an 
integral  manner,  it  would '  be  necessary  to  break  up  and  take 
[  **03  ]  some  fraction  of  another  *mat.  Every  component  part  there- 
fore was  uncertain :  it  was  uncertain  how  many  gross  mats  there 
would  be,  or  what  fraction  of  a  broken  mat ;  for,  as  it  has  been 
suggested,  any  certain  number  of  mats  might  fall  short  of  the 
entire  precise  quantity  of  ten  tons.  That  is  only  one  circumstance 
to  shew  that  there  was  some  uncertainty  at  the  time  of  the 
contract,  which  was  to  be  reduced  to  certainty  by  something  to 
be  done  afterwards,  that  is,  by  weighing,  in  order  to  ascertaiix 
the  entire  quantity.  If  then  some  further  acts  were  to  be  done 
in  order  to  regulate  the  identity,  and  (if  I  may  use  such  s^ 
phrase)  the  individuality  of  the  thing  to  be  dehvered,  I  cannot 
say  that  it  was  in  a  state  fit  for  immediate  delivery,  and  that  the 
order  to  deliver  entered  in  the  wharfingers'  books  operated  as  a 
complete  delivery.  I  think  this  case  falls  within  the  authority 
of  Wallace  v.  Breeds,  and  that  the  delivery  was  incomplete  at  the 
time  of  the  countermand. 

Le  Blanc,  J. : 

The  question  is  between  the  vendor  and  vendee.    The  difficulty 
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arises  from  not  keeping  that  correctly  in  view.  The  question  is,  Busk 
•whether  every  thing  has  been  done  as  between  them  to  complete  davis. 
the  delivery ;  if  not,  the  vendor  had  a  right  to  countermand  the 
delivery.  The  contract  was  for  a  specific  quantity ;  the  price 
-was  ascertained;  the  order  for  delivery  had  been  sent  to  the 
-wharfingers,  and  they  had  accepted  and  entered  it  in  their 
books ;  and  14  days  were  allowed  for  the  delivery,  from  which 
time  the  goods  were  to  lie  at  the  wharf  at  the  charge  of 
the  vendee.  But  another  thing  was  necessary  to  make  this 
fiymbolical  delivery  equivalent  to  an  actual  delivery.  It  was  to 
be  ascertained  what  particular  goods  the  ^vendee  was  to  have.  [  *^04  ] 
Now  that  is  the  point  where  this  case  is  defective.  The  vendor 
had  a  much  larger  quantity,  not  lying  together  in  one  mass,  but 
in  several  packages,  which  it  was  necessary  to  divide  before  it 
could  be  ascertained  what  part  was  his  and  what  was  to  belong 
to  the  purchaser.  Ten  tons  out  of  the  18  were  to  be  delivered ; 
and  in  order  to  do  that  it  was  necessary  to  ascertain  how  many 
mats  or  packages  constituted  the  precise  quantity  of  10  tons,  or 
what  aliquot  part  of  a  mat  or  package ;  which  was  to  be  done  by 
the  weighing  of  the  wharfinger,  who  was  the  agent  for  this 
purpose  of  both  parties.  It  was  the  same  thing  therefore  as  if 
the  weighing  had  been  to  be  performed  by  the  vendor  and 
vendee,  or  in  their  presence.  Now  that  has  not  been  done; 
and  therefore  the  particular  portion  of  the  goods  that  was  to 
belong  to  the  vendee  has  not  been  ascertained  as  between 
them.  This  circumstance  distinguishes  the  case  from  White- 
home  V.  Frosty  which  has  been  most  pressed  in  argument.  And 
in  all  the  other  cases  where  something  remained  to  be  done  to 
ascertain  either  the  price,  or  quantity,  or  thing  to  be  delivered, 
a  symbolical  delivery  has  been  holden  not  to  supply  the  place  of 
an  actual  deUvery.  Here  something  was  to  be  done  not  to 
ascertain  the  price,  or  quantity,  (though  upon  the  quantity  of 
mats  and  ropes  would  depend  what  was  to  be  the  allowance  for 
tare  and  draft,  but  I  lay  that  out  of  the  question,)  yet  something 
was  to  be  done  to  ascertain  the  individuality.  In  Whitehome  v. 
Frost  the  owner  of  a  large  quantity  of  oil  in  the  mass  sold  a 
certain  quantity  of  it  to  B.,  who  contracted  to  sell  the  same  to  G. 
fipecifically  as  an  undivided  quantity,  and  gave  him  an  order 
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Busk  upon  the  owner  for  the  delivery,  which  order  the  owner  accepted. 
Davis.  *The  question  that  arose  was  not  between  the  owner  and  B.,  but 
[  ♦405  ]  between  C.  and  B.,  who,  as  far  as  it  was  in  his  power,  had  dona 
every  act  to  complete  the  delivery,  for  he  only  pretended  to  sell 
an  undivided  quantity.  Therefore  whatever  might  have  been 
the  case  as  between  the  owner  and  B.,  the  Court  were  of  opinion 
that  as  between  the  subvendee  and  B.  the  sale  was  complete, 
B.  having  done  all  that  could  be  done,  as  between  them,  to 
make  the  delivery  effectual.  Here  it  appears  that  all  had  not 
been  done  by  both  parties  to  ascertain  what  was  to  be  delivered, 
and  until  that  was  done,  the  symbolical  delivery  left  the  trans- 
action incomplete. 

Bayley,  J.: 

I  am  of  the  same  opinion.  In  the  case  of  Whitehouse  v.  Frost 
nothing  remained  to  be  done  by  the  seller,  and  on  that  ground 
the  decision  of  that  case  was  founded.  There  the  vendor  sold 
an  undivided  l-4th  part  of  the  quantity.  The  Court  must  havo 
proceeded  on  the  rule  laid  down  in  Rtigg  v.  Minett,  because  that 
case  had  been  recently  decided,  and  they  had  it  then  before 
them.  There  the  party  bought  a  number  of  casks  of  turpentine,, 
which  were  to  be  filled  up  by  the  vendor :  all  were  filled  up 
except  ten,  and  the  property  of  all  those  which  were  filled  up 
was  considered  as  having  passed  to  the  vendees ;  but  as  to  the 
others,  that  it  remained  in  the  vendor ;  and  the  whole  having 
been  consumed  by  fire,  that  the  ten  casks  continued  at  the 
vendor's  risk,  but  not  the  rest;  and  the  reason  was,  that  sl^ 
to  those  nothing  remained  to  be  done  on  the  part  of  the 
vendor,  but  as  to  the  ten  casks  something  still  remained  to 
be  done.  Here  also  it  remained  with  the  vendor  to  have  the 
[  *406  ]  weight  of  the  ten  tons  ascertained,  *and  to  say  what  specifio 
mats  were  to  be  delivered.  The  purchaser  had  no  right  to 
point  out  the  specific  mats;  the  sellers  only  had  that  option. 
Therefore  as  something  still  remained  to  be  done  by  the  plain-^ 
tiffs,  who  were  the  sellers,  and  they  had  an  option  and  elec- 
tion what  mats  they  would  set  apart,  they  had  a  right  to 
consider  the  contract  as  still  incomplete,  and  to  oountermand 
the  delivery. 
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Dampieb,  J. :  Busk 

V, 

Nothing  remained  to  be  done  in  order  to  ascertain  the  price  or  davib. 
quantity,  but  it  remained  at  the  option  of  the  sellers  to  ascertain 
what  particular  mats  were  to  be  delivered ;  and  that  was  to  be 
ascertained  by  them  by  weighing ;  which  stood  in  the  way  of  a 
complete  dehvery  in  fact,  and  hindered  the  symbolical  delivery 
from  being  equivalent  to  an  actual  delivery.  And  unless  there 
has  been  something  equivalent  to  an  actual  delivery,  the 
inclination  of  the  Courts  has  been  to  hold  the  sale  not  complete. 

Rule  discharged. 


CHAMBERLAIN,    Administrator    of    ANN    CHAM-      ^JJ^J^ 
BEELAIN,   Deceased,  v.  WILLIAMSON.f  —  ' 

(2  M.  &  S.  408— 416.)  [  *^®  3 

An  administrator  cannot  haye  an  action  for  a  breach  of  promise  of 
mairiage  to  the  intestate,  where  no  special  damage  is  alleged. 

Assumpsit  by  the  plaintiff  as  administrator,  upon  a  breach  of 
promise  of  marriage  made  to  the  intestate,  laying  the  promise 
in  the  usual^way;  and  the  plaintiff  avers  that  the  intestate, 
confiding  in  the  said  promise,  &c.  remained  sole  and  unmarried 
until  her  *death,  and  was  ready,  &c.,  and  although  she  requested  [  *409  ] 
the  defendant,  &c.,  yet  the  defendant  did  not  when  requested,  or 
at  any  time,  marry  her,  but  refused,  &c.  And  there  were 
several  other  counts  varying  the  promise ;  but  the  declaration 
did  not  allege  any  special  damage,  but  concluded  to  the  damage 
of  the  plaintiff  as  administrator,  &c.    Plea,  non-assumpsit. 

At  the  trial  before  Bayley,  J.  at  the  last  assizes  for  the  county 
of  Gloucester,  the  promise  was  proved,  and  it  farther  appeared 
that  the  intestate  kept  a  boarding-school,  which,  it  was  agreed 
with  the  defendant,  that  she  should  relinquish  at  Christmas, 
1812,  in  order  to  be  married.    In  the  preceding  November,  how- 

t  This  is  retained  as  the  first  of  a  20  Q.  B.  D.  494 ;   57  L.  J.  Q.  B. 

number   of   decisions   to  a  similar  247,  58  L.  T.  6C4,  where  the  kind  of 

effect    The  point  is  firmly  estab-  special  damage  (if  there  is  any  such) 

lished  by  the  decision  of  the  Court  of  in  respect  of  which  the  action  might 

Appeal  in  Finlay  v.  Ckimey  (1888)  survive,  is  discussed. — B.  C. 
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ever,  the  defendant  broke  off  all  farther  intercourse,  and  soon 
afterwards  the  intestate's  health  began  to  decline,  and  she  was 
compelled  to  quit  her  scliool,  and  died  in  the  following  May. 
The  learned  Judge  doubted  whether  the  action  were  maintainable, 
but  assuming  for  the  time  that  it  was,  he  directed  the  jury  to 
consider  of  the  damages  as  if  the  action  had  been  by  the  intestate 
herself,  for  that  whatever  compensation  in  money  she  would 
hate  been  entitled  to,  by  so  much  she  would  have  died  the 
richer.  The  jury  found  a  verdict  for  the  plaintiff,  damages 
2001. 

In  Michaelmas  Term  a  rule  nisi  was  obtained  for  arresting  the 
judgment,  on  the  ground  that  this  action  was  not  maintainable 
by  the  personal  representative ;  or  for  a  new  trial,  on  the  ground 
of  a  misdirection.  And  upon  the  first  point,  the  stat.  4  Ed.  III. 
c.  7,  de  bonis  asportatis  in  vita  testatoris,  and  81  Ed.  III.  c.  11, 
were  cited,  and  also  Com.  Dig.  Administration,  B.  18,  ''that  by 
the  equity  of  these  statutes  an  executor  or  administrator  shall 
have  every  action  for  a  wrong  done  to  *the  personal  estate  of  his 
testator,"  Latch.  168.  But  this,  it  was  said,  is  not  a  wrong  to 
the  personal  estate.  And  in  Mordant  v.  Thorold  +  it  was  resolved 
that  the  administrator  was  not  entitled  to  a  scire  facias  upon  a 
judgment  in  dower  obtained  by  his  intestate,  where  she  died 
before  the  damages  had  been  ascertained  on  a  writ  of  inquiry, 
because  the  writ  of  inquiry  being  in  the  nature  of  a  personal 
action  for  the  damages,  it  dies  with  the  person.  And  as  to  the 
misdirection,  it  was  objected  that  the  criterion  of  damages  could 
not  be  the  same  as  if  the  action  had  been  by  the  intestate  herself , 
by  reason  that  she  would  have  been  entitled  to  damages  for  the 
loss  of  personal  comfort,  and  advancement  in  life,  and  also  for 
personal  feelings ;  whereas  the  administrator  could  only  be 
entitled  in  respect  of  the  damage  to  or  deterioration  of  her 
personal  estate. 


[After  argument  :]* 

[  414  ]  Lord  Ellbnbobouoh,  Ch.  J.  said  it  was  a  case  of  novelty,  and 

importance  in  its  principle,  and  that  it  had  been  ingeniously 


t  1  Salk.  252;  S.  C.  Garth.  133. 
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argued ;  the  not  finding  any  precedent  for  aach  an  action  made 
it  very  fit  that  the  Court  should  pause,  in  order  to  look  into  the 
cases.  And  Le  Blanc,  J.  said  that  tHey  could  not  but  recollect 
that  though  the  damages  in  actions  of  this  sort  were  given 
strictly  as  a  compensation,  yet  they  were  almost  always  con- 
sidered by  the  jury  somewhat  in  pcenam. 

Cur.  adv.  wlU    ' 

LoBD  Ellenborough,  Ch.  J.  on  this  day  delivered  the  judgment 
of  the  Court  in  substance  as  follows : 

This  was  a  motion  in  arrest  of  judgment  in  an  action  brought 
by  the  plaintiflF,  as  administrator,  for  a  breach  of  promise  of 
marriage  made  to  the  intestate  by  the  defendant.  The  declara- 
tion did  not  contain  any  allegation  of  special  damage ;  and  the 
question  was,  whether  the  action  is  maintainable  by  the  personal 
representative.  The  action  is  novel  in  its  kind,  and  not  any  one 
instance  was  cited  or  suggested  in  the  argument  of  its  having 
been  maintained,  nor  have  we  been  able  to  discover  any  by  our 
own  researches  and  inquiries,  and  yet  frequent  occasions  must 
have  occurred  for  bringing  such  an  action.  This  circumstance 
imports  at  least  an  opinion  not  very  favourable  to  this  species 
of  action.  However,  that  would  not  be  a  decisive  ground  of 
objection,  if  on  reason  and  principle  it  could  strictly  be  main- 
tained. The  general  rule  of  law  is,  actio  personalia  moritur  cum 
persona ;  under  which  rule  are  included  all  actions  for  injuries 
merely  personal.  Executors  and  administrators  are  the  repre- 
sentatives of  the  temporal  property,  that  is,  the  debts  and  'goods 
of  the  deceased,  but  not  of  their  wrongs,  except  where  those 
wrongs  operate  to  the  temporal  injury  of  their  personal  estate. 
But  in  that  case  the  special  damage  ought  to  be  stated  on  the 
record ;  otherwise  the  Court  cannot  intend  it.  If  this  action  be 
maintainable,  then  every  action  founded  on  an  implied  promise 
to  a  testator,  where  the  damage  subsists  in  the  previous  personal 
sufiTering  of  the  testator,  would  be  also  maintainable  by  the 
« executor  or  administrator.  All  injuries  affecting  the  life  or 
health  of  the  deceased ;  all  such  as  arise  out  of  the  unskilfulness 
of  medical  practitioners ;  the  imprisonment  of  the  party  brought 
on  by  the  negligence  of  his  attorney;    all  these  would  *be 
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breaches  of  the  implied  promise  by  the  persons  employed  to 
exhibit  a  proper  portion  of  skill  and  attention.  We  are  not 
aware,  however,  of  any  attempt  on  the  part  of  the  executor  or 
administrator  to  maintain  an  action  in  any  sach  case.  Where 
the  damage  done  to  the  personal  estate  can  be  stated  on  the 
record,  that  involves  a  different  question.  Although  marriage 
may  be  regarded  as  a  temporal  advantage  to  the  party  as  far  as 
respects  personal  comfort,  still  it  cannot  be  considered  in  this 
case  as  an  increase  of  the  individual  transmissible  personal 
estate,  but  would  operate  rather  as  an  extinction  of  it ;  though 
that  circumstance  might  have  been  compensated  by  other  advan- 
tages. Loss  of  marriage  may,  under  circumstances,  occasion 
a  strict  pecuniary  loss  to  a  woman,  but  it  does  not  necessarily 
do  BO ;  and  unless  it  be  expressly  stated  on  the  record  by  allega- 
tion the  Court  cannot  intend  it.  On  the  ground,  therefore,  that 
the  present  allegation  imports  only  a  personal  injury,  to  which 
the  administrator  is  not  by  law,  nor  is  he  in  fact  shewn  to  be, 
privy,  we  are  of  opinion  that,  in  the  absence  of  any  authorities, 
this  administrator  cannot  maintain  this  action.  The  cases 
which  were  cited  on  the  other  side  do  not  appear  to  have  such 
an  immediate  bearing  on  the  question  as  to  require  that  they 
should  be  reviewed  and  commented  on.  We  are  of  opinion  that 
this  judgment  must  be  arrested,  and  of  course  the 


Motion  for  a  new  trial  is  thereby  disposed  of. 
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W.  PAEKER  AND  Others,  Assignees  op  S.  PARKER,       isu. 
A.  Bankrupt,   v.  BEASLEY  and  WALTER  BELL     ^^• 
(Survivors,  together  with  JOHN  BELL,  of  WIL-      [  423  ] 
LIAM  BELL,  Deceased,  which  said  JOHN  BELL 
IS  Outlawed). 

(2  M.  &  S.  423—427.) 

Where  brokers  effected  policies  of  assurance  on  goods  on  account  of 
their  principals,  but  in  their  own  names,  and  accepted  bills  drawn  on 
them  on  account  of  the  goods,  which  were  consigned  to  them,  and  lost 
before  arrival :  Held,  that  they  might  set  off  such  losses  in  an  action 
brought  by  the  assignees  of  the  underwriter  (since  a  bankrupt),  for 
premiums,  although  they  had  not  any  commission  del  credere^  and  the 
losses  were  not  adjusted. 

Indebitatus  assumpsit  for  premiums  of  insurance.  Plea, 
general  issue,  with  a  notice  of  set-off  for  money  due  from  the 
bankrupt  to  the  defendants,  for  losses  upon  policies  underwritten 
by  the  bankrupt  as  an  assurer  to  the  defendants. 

At  the  trial  before  Lord  Ellenborough,  Ch.  J.  at  the  sittings 
after  last  Term,  the  doubt  which  arose  was,  whether  the  de- 
fendants were  entitled  to  set  off  the  losses  upon  two  policies  of 
assurance ;  as  to  which  it  appeared,  by  the  admissions,  that  the 
defendants,  together  with  Wm.  and  J.  Bell,  trading  under  the 
firm  of  William  and  John  Bell  &  Company,  effected  the  two 
policies  in  the  name  of  their  firm,  with  S.  Parker,  who  undert 
wrote  the  same  before  his  bankruptcy.  One  of  the  policies  was 
on  goods  on  board  the  ship  Georgia  Planter,  and  the  other  on 
goods  on  board  the  ship  Rodney.  A  cargo  of  goods  was  shipped 
on  board  both  the  said  ships  at  Norfolk  in  Virginia ;  *  J.  Bell  [  •^si  ] 
being  then  resident  in  Virginia.  J.  Bell,  and  several  other 
persons  resident  in  America,  were  proprietors  in  different  pro- 
portions of  the  two  cargoes ;  and  the  two  policies  were  effected 
by  the  house  of  Bell  &  Go.  in  pursuance  of  orders  to  that  effect 
received  from  J.  Bell,  on  behalf  of  himself  and  the  other  pro- 
prietors ;  and  the  cargoes  were  consigned  to  the  house  of  Bell  Sc 
Co.,  for  the  purpose  either  of  being  sold  by  them  in  this  country, 
or  of  being  forwarded  by  them  to  such  foreign  ports  as  they 
might  judge  expedient  for  procuring  a  market ;  and  Bell  &  Co. 
were  to  account  individually  to  the  different   proprietors  in 
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Pabkbb      America  for  the  proceeds  of  the  goods  severally  shipped  by  each. 

Bbabley.  The  two  ships  with  their  cargoes  sailed  from  Norfolk,  with  in- 
structions to  proceed  to  Falmouth,  and  there  receive  the  orders 
of  Bell  &  Co.  as  to  their  farther  destination,  and  in  the  course  of 
their  voyage  were  captured,  and  a  total  loss  was  thereby  sus- 
tained upon  each  of  the  policies,  before  Parker  became  a 
bankrupt;  but  those  losses  were  never  adjusted  or  allowed  by 
him.  Bell  &  Co.,  as  the  brokers  or  agents  of  the  consignors, 
entered  into  contracts  for  the  sale  of  both  the  cargoes,  but  at 
the  sellers'  risk  until  arrival,  and  the  completion  of  those  con- 
tracts was  defeated  by  the  capture.  All  the  several  proprietors 
of  the  said  cargoes,  except  one,  were  at  the  time  of  the  loss,  and 
most  of  them  are  still  indebted  to  Bell  &  Co.,  more  or  less,  in 
respect  of  bills  of  exchange  drawn  upon  Bell  &  Co.,  as  well  on 
account  of  the  said  cargoes  as  of  other  shipments  previously 
made  and  consigned  to  the  house  of  Bell  &  Co.,  but  none  of 
those  proprietors  are  insolvent.    Bell  &  Go.  did  not  act  for  the 

[  ^426  ]  consignors  under  a  commission  del  credere,  nor  were  they  *per- 
sonally  interested  in  the  insurances  farther  than  as  above  stated. 
If  the  defendants  were  not  entitled  to  set  off  the  losses  upon  the 
above  policies,  then  the  plaintiffs  would  be  entitled  to  a  balance 
of  889Z.  for  premiums  of  various  policies  effected  by  the  defen- 
dants, in  their  partnership  name,  as  brokers ;  subject  to  which 
question  the  plaintiffs  were  nonsuited,  with  leave  to  move  to 
enter  the  verdict  for  that  sum. 

Park  accordingly  obtained  a  rule  nisi  on  a  former  day  in 
this  Term,  and  he  distinguished  this  case  from  those  policies  in 
in  Rosier  v.  Eason,\  which  were  effected  by  the  brokers  in  their 
own  names,  on  account  of  other  persons,  and  on  which  they 
were  held  entitled  to  a  set-off,  in  this  particular,  that  there  the 
brokers  acted  under  a  commission  del  credere,  here  they  did  not. 

Marryat  shewed  cause,  and  contended  that  although  the 
defendants  had  not  any  del  credere  commission,  they  had  that 
which  was  equivalent  to  entitle  them  to  a  set-off,  viz.  a  lien  upon 
the  policies  in  respect  of  the  bills  drawn  upon  them  on  account 

t  14  R.  B.  603  (2  M.  &  &.  112). 
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of  these  cargoes.    And  if  the  goods  had  arrived  they  would  also      Parkeb 
have  had  a  lien  on  them  to  the  amount  of  such  bills,  which,    iBeaslkt. 
according  to  Wolff  y.  Horncastley^  was  an  insurable  interest. 

Park  and  Parnthery  contrct,  referred  to  Grove  v.  Dahoisyl 
and  Parker  v.  Smithy%  as  shewing  that  the  sole  distinction  on 
which  the  decisions  turned  was,  ^whether  or  not  there  was  a  [  •426  ] 
del  credere  commission ;  and  they  farther  contended  that  without 
some  contract  between  the  underwriter  and  the  broker  there 
could  not  be  mutual  credit  between  them ;  and  that  the  broker 
could  not  create  to  himself  an  interest  to  the  prejudice  of  the 
underwriter  by  something  which  passed  between  the  broker  and 
his  principals. 

LoBD  Ellenborouoh,  Ch.  J. : 

In  Koster  v.  Eason  the  Court  said,  as  to  those  policies  effected 
in  the  name  of  the  brokers,  on  account  of  other  persons,  that  the 
brokers  could  maintain  an  action  in  their  own  names,  if  they 
had  a  lien  upon  the  policies ;  and  by  subscribing  to  policies  in 
their  own  names,  the  underwriter  had  consented  that  they 
should  be  at  liberty  to  stand  in  the  character  and  situation  of 
principals,  that  in  case  of  loss  they  should  be  entitled  to  act  in 
all  respects  as  his  creditors.  That  part  of  the  case,  therefore, 
was  put  upon  the  hen.  Here,  if  the  parties  had  not  had  a  lien, 
their  names  would  have  stood  in  the  policy  as  mere  naked 
names  not  coupled  with  an  interest;  but  they  may  have  an 
interest  not  only  by  a  del  credere  commission,  but  also  by  a  lien. 
The  acceptance  of  the  bills  on  the  credit  of  the  consignment  gave 
them  an  interest  and  lien ;  and  having  a  right  to  retain  the 
policies,  and  the  policies  being  in  their  own  names,  and  the  con- 
tract of  the  underwriter  originally  with  them,  they  might  have 
brought  an  action  in  their  own  names ;  and  the  Court  would  not 
have  staid  the  proceedings,  unless  the  principals  had  indemnified 
them  against  the  bills,  in  which  case  the  Court  would  have 
suffered  the  action  to  go  on  for  their  benefit.  Although  they 
might  not  be  interested  in  the  goods  originally,  yet  a  subsequent' 
interest  may  accrue  by  lien. 

t  4  E.  R.  a08  (1  Bofl.  &  P.  316.)  §  14  H.  R.  336  (16  East,  382). 

t  1  T.  B.  112. 
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Parker      Le  Blanc,  J. : 

r. 
Bbabley.         The  case  of  Koster  v.  Eason  established  this,  that  where  the 

[  427  ]       broker  himself  is  a  party  to  the  contract  so  as  to  enable  him  to 

maintain  an  action  in  his  own  name,  if  he  has  acquired  an 

interest,  by  a  del  credere  commission  he  is  entitled  to  a  set-off. 

It  is  the  same  thing  if  he  acquires  an  interest  by  advancing  on 

the  credit  of  the  consignment. 

Baylby,  J. : 

There  is  an  express  contract  between  the  underwriter  and 
these  defendants,  for  the  policies  are  in  their  names ;  and  by 
suffering  their  names  to  be  inserted  in  the  policies,  the  under- 
writer has  agreed  that  they  shall  be  considered  as  principals,  if 
they  have  an  interest ;  and  they  have  an  interest  by  making  the 
advances. 

Per  Curiam  :  Rule  discharged. 


K.  B.   EASTER  TEEM. 


1814.  EAMSBOTTOM  and  Others  v.   TUNBEIDGE. 

^^'liif^-  (2  M.&S.  434-435.) 

t  434  J  A  written  paper,  delivered  by  the  auctioneer  to  the  bidder,  to  whom 

lands  were  let  by  auction,  containing  the  description  of  the  lands,  the 
term  for  which  they  were  let  to  the  bidder,  and  the  rent  payable,  but 
not  signed  by  the  auctioneer  or  any  of  the  parties,  is  not  a  contract 
in  writing  or  such  evidence  of  the  contract  as  would  exclude  parol 
evidence.  Lease  dated  two  days  before  release  good  to  support  release 
which  refers  to  a  lease  as  of  the  day  next  before  the  date  of  re- 
lease. 

Assumpsit  for  use  and  occupation.  At  the  trial  before 
Thomson,  C.  B.  at  the  last  assizes  for  Kent,  the  case  was  this : 
the  plaintiffs  derived  title  by  lease  and  release  from  one  Hawkins, 
who  let  the  premises  by  auction  to  the  defendant  at  16Z.  per 
annum.  The  auctioneer  who  proved  the  letting  stated  upon 
cross-examination,  that  when  the  lot  was  knocked  down  he 
handed  over  to  the  defendant  a  written  paper  in  these  words ; 
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**  One  piece  of  land  called  the  back  field  adjoining,  &c.  containing  Ramsbottom 
three  acres  more  or  less  for  a  term  of  ten  years  at  161.  per  annum  tdnbbidge. 
to  Mr.  W.  Tmibridge."  This  paper  was  unstamped  ;  and  there- 
upon it  was  objected  that  it  could  not  be  received  in  evidence ; 
neither  could  any  parol  evidence  of  the  rent  be  received,  as  it 
appeared  that  the  contract  had  been  reduced  into  writing.  Ob- 
jection was  also  made  to  the  lease  and  release  under  which  the 
plaintiffs  claimed,  viz.  that  the  release  was  dated  the  16th  April 
and  purported  to  be  made  to  the  plaintiffs  as  being  in  possession 
by  virtue  of  a  lease  for  a  year  bearing  date  the  day  next  before 
the  date  of  the  release,  whereas  the  lease  was  dated  the  14th  of 
April ;  and  therefore  it  was  said  that  here  was  not  any  lease  to 
support  the  release.  The  learned  Judge  over-ruled  both  objections 
and  the  plaintiffs  recovered  ;  and  now  Onslow,  Serjt.  renewed  his 
objections  upon  a  motion  for  a  new  trial.  And  upon  the  first  in 
order  to  shew  that  a  stamp  was  necessary,  he  referred  to  48  Geo. 
in.  c.  149,  sched.t  part  1,  tit.  Agreement,*which  imposes  a  duty  [  •iss  ] 
''  on  any  agreement  or  minute  or  memorandum  of  any  agreement, 
whether  the  same  shall  be  only  evidence  of  a  contract,  or  obli- 
gatory on  the  parties  from  its  being  a  written  instrument."  And 
be  argued  that  this  written  paper  amounted  at  the  least  to  evi- 
dence of  a  contract;  and  according  to  Brewer  v.  Palmer ,1  its 
production  could  not  be  dispensed  with. 

But  the  Court  after  inquiring  whether  the  paper  was  signed 
by  any  of  the  parties,  and  being  answered  in  the  negative, 
refused  the  rule  on  both  points.  Lord  Ellenborough,  Ch.  J. 
saying  that  the  paper  was  perfectly  collateral  to  the  taking,  and 
was  no  more  than  if  the  auctioneer  had  told  the  defendant 
on  what  terms  he  was  to  hold,  and  was  not  like  an  original 
minute. 

Batlet,  J.  added  that  it  seemed  cleai^  that  the  agreement  in 
Brewer  v.  Palmer,  which  it  was  held  necessary  to  produce,  must 
have  been  signed  by  the  parties ;  and  upon  the  other  point,  that 
there  appeared  to  have  been  a  lease  at  the  date  ft  the  release, 
which  would  give  the  lessees  the  possession. 

Rule  refused. 
t  Repealed  33  &  34  Vict.  o.  99.  J  3  Esp.  N.  P.  C.  21 3. 
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[  446  ]  ^  "written  paper,  signed  by  the  auctioneer,  and  deliyeied  to  the 

bidder,  to  whom  lands  were  let  by  auction,  containiDg  the  description 
of  the  lands,  the  term  for  which  they  are  let  to  the  bidder,  and  the 
rent  payable,  is  evidence  of  the  contract  or  of  some  of  the  terms  of  it. 

This  was  a  similar  case  in  all  respects  with  that  of  Raimbottom 
V.  Tunbridge,  p.  302  ante,  with  this  diflference,  that  the  written 
paper  handed  over  by  the  auctioneer  to  the  defendant  was  signed 
by  the  auctioneer,  and  Thomson,  G.  B.  ruled  that  it  ought  to  be 
stamped,  and  thereupon  directed  a  nonsuit. 

Best,  Serjt.  applied  to  set  aside  the  nonsuit  on  the  ground 
that  this  was  neither  a  contract  nor  evidence  of  a  contract, 
inasmuch  as  the  name  of  one  of  the  contracting  parties,  the 
lessor,  was  wanting  to  it.     And  he  cited  Champion  v.  PlummerA 

Lord  Ellekboroijgh,  Ch.  J. : 

It  may  not  be  evidence  of  the  whole  contract,  but  it  ia 
evidence  of  a  material  part.  If  a  necessary  part  in  the  proof 
of  the  contract,  I  think  that  it  ought  to  be  stamped. 

Dampibr,  J. : 

This  may  not  be  such  a  memorandum  of  the  contract  as 
[  ♦446  ]  would  satisfy  the  Statute  of  Frauds,  but  *it  is  such  a  memoran- 
dum of  the  agreement  as  requires  a  stamp.  It  is  not  evidence 
of  the  entire  contract,  but  is  a  memorandum  signed  by  the  agent 
of  one  of  the  parties,  and  surely  that  is  evidence  of  the  contract. 
In  the  case  decided  the  other  day  the  paper  was  not  signed  by 
any  one. 

Per  Curiam  :  Rule  refused. 

t  8  E.  E.  795  (1  Bos.  &  P.  N.  E.  252). 
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ARUNDELL  v.  VISCOUNT  FALMOUTH.  ish. 

(2  M.&S.  440-443.)  April  SO. 

A  lord  of  the  manor  was  held  entitled  to  an  allotment  under  an        [  440  J 
Inclosui'e  Act,  in  respect  of  his  demesnes  of  the  manor,  over  and  above 
the  allotment  awarded  to  him  by  the  Act  in  respect  of  his  right  as  lord 
of  the  manor. 

Issue  to  try  whether  under  the  51  Geo.  III.  e.  100,  (local  and 
personal)  for  inclosing  lands  in  the  parish  of  Woolhampton,  &c. 
the  defendant  was  entitled  in  respect  of  a  farm  called  Brimpton 
farm,  to  an  allotment,  over  and  above  such  allotments  as  he 
might  be  entitled  to,  in  respect  of  depasturing  three  particular 
head  of  cattle  upon  Brimpton  marshes  and  Wymore  common, 
and  in  respect  of  his  right,  as  lord  of  the  manors  of  Brimpton 
and  Shalford,  or  either  of  them,  to  the  soil  of  the  said  marshes 
and  common  respectively.  *2ndly.  Whether  the  defendant  was  [  ***!  ] 
entitled,  under  the  Act,  in  right  of  Brimpton  farm  in  respect  of  the 
depasturing  cattle  upon  the  said  marshes  and  common,  over  and 
above  such  allotments  as  he  might  be  entitled  to,  in  respect  of 
his  right,  as  lord  of  the  said  manors  respectively,  or  either  of 
them,  to  the  soil  of  the  said  marshes  and  common. 

[The  material  sections  of  the  local  Inclosure  Act  were  as 
follows  :f — ] 

By  the  2l8t  section  it  is  enacted,  that  the  commissioners  shall  [  440, ».  ] 
allot  unto  Viscount  Falmouth,  as  lord  of  the  said  manors  of  B. 
and  S.,  one  full  16th  part  in  value  (the  whole  into  16  equal  parts 
to  be  divided)  of  the  common,  heath,  and  waste  grounds  within  ' 
and  parcel  of  the  said  manors  respectively,  and  such  part  or 
parts  of  the  common  marsh  lands  in  Brimpton,  not  exceeding 
l-20th  part  thereof,  as  in  the  judgment  of  the  commissioners 
should  be  in  compensation  for  and  in  full  satisfaction  of  his 
right,  as  lord  of  the  said  manors  respectively,  to  the  soil  of  the 
said  common  and  marsh  lands  respectively. 

By  sect.  29,  (after  the  several  allotments  before  directed  shall 

^  The  sections  are  so  far  similar      Yict.  c.  118,  that  the  case  may  still 
to  the  corresponding  sections  (76  and      be  an  authority — ^E.  0. 
77)  of  the  General  Act  of  1845,  8  &  9 
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have  been  made)  then  the  commissioners  shall  allot  the  re- 
mainder of  the  commotis,  open  and  common  fields,  common 
meadows,  common  pastures,  common  marshes,  heaths,  and 
other  commonable  lands  and  waste  grounds  among  the  Eeveral 
proprietors  thereof  and  persons  interested  therein,  in  such 
quantities,  parts,  shares,  and  proportions,  as  the  commissioners 
shall  detennine  to  be  a  full  and  just  compensation,  equivalent,  and 
satisfaction  for  their  several  and  respective  lands  and  grounds,, 
rights  of  common,  and  other  rights  and  interests  therein. 

Upon  evidence  at  the  trial  before  Graham,  B.  at  the  last 
assizes  for  Berks,  it  was  proved  that  Brimpton  farm,  containing 
about  278  acres,  formed  part  of  the  demesnes  of  ths  manor  of 
Brimpton,  and  tl^at  there  had  been  an  uninterrupted  usage,  for 
a  long  series  of  years,  for  the  occupiers  of  that  farm  to  turn  out 
the  cattle,  which  had  wintered  there,  on  the  marshes.  There 
was  no  evidence  to  oppose  this  but  some  presentments  by  the 
homage  restricting  the  right  to  the  three  head  of  cattle  men- 
tioned in  the  first  issue,  but  these  presentments  had  never  been 
acted  upon.    The  jury  found  a  verdict  for  the  defendant. 


Jervis  moved  for  a  new  trial,  on  the  ground  that  notwith- 
standing upon  the  finding  by  the  jury  it  must  be  taken  that 
there  was  a  right  of  common  attached  to  Brimpton  Farm,  still, 
it  being  parcel  of  the  demesnes  of  the  manor,  the  lord  was  not 
entitled  to  an  allotment  in  respect  of  it,  he  being  already  com- 
pensated, by  a  specific  allotment  awarded  to  him  by  the  Act,  in 
respect  of  his  rights  as  lord  of  the  manor.    But 


The  Court  refused  the  rule ;  Lord  Ellenborouoh,  Ch.  J. 
saying  it  would  be  hard  to  exclude  the  lord,  who,  in  some 
cases,  might  be  the  principal  landed  proprietor  in  the  parish, 
[  *U2  ]  from  compensation  in  proportion  to  his  interest,  *because  the 
Act  awarded  him  one-sixteenth  in  respect  of  his  right  as  lord. 
If  such  was  to  be  the  effect  of  that  clause,  the  lord  would  never 
consent  to  an  inclosure ;  for  then  supposing  him  to  be  proprietor  of 
1,000  acres,  and  that  there  was  but  one  other  proprietor  of  an  100, 
the  lord  must  take  l-16th,  and  the  other  the  residue.  But  it 
has  always  been  understood  upon  these  inclosures,  that  the  lord 
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is  to  be  compensated  for  his  demesne.  Under  this  Act  the 
whole  question  turns  on  the  meaning  of  the  words  in  s.  29, 
which  direct  the  remainder  of  the  commons  to  be  allotted  among 
the  several  persons  interested  therein.  In  a  liberal  sense  of 
these  words  the  lord  is  interested  in  a  twofold  way  :  1st,  as  lord 
of  the  soil ;  and  2ndly,  in  respect  of  that  estate,  which  in  the 
hands  of  another  person  would  be  entitled  to  a  right  of  common. 
And  although  the  lord,  being  owner  of  the  soil  of  the  waste, 
cannot  in  strictness  claim  a  right  of  common  over  it  in  respect 
of  his  demesnes,  inasmuch  as  during  the  unity  there  would  be  a 
merger  of  that  right ;  yet  he  has  such  an  interest  in  respect 
of  his  estate  as  the  commissioners  may  well  contemplate,  and 
under  the  words  of  this  Act  may  lawfully  assign  him  a  com- 
pensation for  it. 

Le  Blanc,  J. : 

The  jury  have  found  the  fact  on  the  evidence,  that  the  lord 
was  entitled  to  this  right ;  and  the  only  remaining  question, 
whether  he  is  entitled  to  a  compensation  in  lieu  thereof,  is  a 
question  of  law  arising  on  the  construction  of  the  Act  of  Parlia- 
ment. The  29th  section  does  not,  as  many  of  these  clauses 
do,  enact  that  the  residue  shall  be  divided  among  the  *'  other  " 
proprietors,  but  that  it  shall  be  divided  among  the  several 
proprietors  and  persons  interested  therein;  and  farther,  *that 
it  shall  be  in  such  proportions  as  the  commissioners  shall  de- 
termine to  be  a  full  compensation  for  their  lands,  rights  of 
common,  and  other  rights.  Under  this  clause  therefore  can  we 
say  that  the  lord  is  excluded ;  and  if  not  excluded,  he  must  have 
an  allotment  in  lieu  of  his  rights. 

Bayley,  J. : 

The  jury  have  properly  found  the  fact ;  for  the  presentments 
were  entitled  to  no  weight.  They  were  in  their  origin  decidedly 
for  the  interest  of  those  who  made  them,  and  were  made  against 
the  rights  of  a  person  who  was  not  entitled  to  be  heard ;  and 
they  are  not  followed  up  by  any  act. 

Dampibb,  J. : 

The  2l8t  section  only  gives  the  lord  a  compensation  for  his 
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right  to  the  soil  of  the  common  and  marsh  lands ;  but  the  lord 
had  also  a  right  to  stock  from  his  demesne  lands,  and  the  29th 
section  directs  the  residue  to  be  allotted  among  the  persons  in- 
terested therein.  Here  the  lord  has  an  interest  in  respect  of  the 
demesne ;  for  he  has  a  right  to  turn  his  cattle  on  the  common 
in  respect  of  that  land,  as  any  other  commoner  may,  observing 
not  to  overstock.  There  are  no  words  of  exclusion  such  as 
"  other  proprietors  ; "  and  he  is  one  of  the  proprietors. 

Rule  refused. 


1814. 
Mays. 

[448] 


DOE,   ON  THE  Demise  of  ELIZ.  HICK  v.  DEING.f 

(2  M.  &  S.  448—459.) 

Devise  of  '*all  and  singular  my  effects  of  what  nature  or  kind 
soever,"  will  not  pass  the  real  estate,  where  it  cannot  be  collected  from 
the  will  itself  that  such  was  the  testator's  intention. 

Ejectment  tried  at  the  Lent  assizes,  1818,  for  Norfolk,  before 
Grose,  J.,  when  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court  on  the  following  case : 

Bobert  Hick  being  entitled,  as  heir  at  law  to  one  Joseph  Hick, 
to  the  undisposed  of  reversion  in  fee  of  certain  freehold  estates 
in  Norfolk  and  Cambridgeshire,  expectant  on  the  death  of  Ann 
the  widow  of  the  said  Joseph,  who  was  tenant  for  life  under  the 
will  of  the  said  Joseph,  which  estates  were  in  1776,  at  the  death 
of  the  eaid  Joseph,  of  about  the  yearly  value  of  40Z.,  married  the 
lessor  of  the  plaintiff,  by  the  name  of  Elizabeth  Watte,  widow, 
whose  former  husband,  Isaac  Watte,  was  then  living ;  but  that 
fact  was  unknown  to  both  parties.  Afterwards  the  said  Eobert 
made  his  will,  dated  the  6th  of  April,  1807,  and  properly  exe- 
cuted by  him  in  the  presence  of  and  attested  by  four  witnesses, 
in  the  following  words :  "  I  Eobert  Hick  of,  &c.  do  declare  this 
to  be  my  last  will  and  testament,  by  which  I  do  give  and  be- 
queath to  my  wife  Elizabeth,  or  reputed  wife,  all  and  singular 
my  effects  of  what  nature  or  kind  soever,  to  her  own  use  and 
enjoyment  during  her  natural  life,  and  at  her  death  to  be 
equally  divided  between  our  surviving  children."    The  testator 

t  See  editor's  note  to  Camfidd  v.  QtlheH,  1  E.  R.  897.— R.  0. 
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died  soon  after  the   making  of  his  will  without  revoking  or         Dob 
altering  the  same,  and  leaving  the  lessor  of  the  plaintiff,  his       DBina. 
supposed  wife,  and   three  sons   now  living,  namely,  Joseph, 
♦Robert,  and  John,  all  baptized  as  their  children,  and  having      [  *^^^  1 
obtained  that  reputation  in  the  lifetime  of  the  testator.    Ann, 
the  tenant  for  life,  died  in  1811.     The  defendant  John  Dring  is 
the  son  and  heir  at  law  of  Susannah,  the  sister  of  and  heir  at 
law  to  the  testator,  who  married  one  John  Dring.     The  testator 
died  possessed  of  personal  estate  to  the  amount  of  about  USL, 
and  in  his  lifetime,  and  in  the  lifetime  of  Ann  the  tenant  for 
life,  had  an  offer  made  to  him  for  the  purchase  of  his  reversionary 
interest  in  the  estate  in  question,  which  he  declined  to  accept. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
reversionary  interest  of  the  said  Bobert  Hick  does  or  does  not 
pass  under  and  by  virtue  of  his  aforesaid  will  to  his  widow,  the 
lessor  of  the  plaintiff.  If  it  does,  the  verdict  to  stand ;  but  if 
not,  a  verdict  to  be  entered  for  the  defendant. 

This  case  was  argued  in  last  Hilary  Term  by  Blosaet,  Serjt. 
for  the  plaintiff,  and  Best  for  the  defendant,  when  the  Court,  in  ihb.  i. 
the  absence  of  Dampibb,  J.,  gave  judgment  in  favour  of  the 
defendant;  but  some  days  afterwards  they  intimated  to  the 
counsel  for  the  plaintiff,  that  if  it  was  desired,  they  would  hear  Ibb,  8. 
a  second  argument ;  and  so  the  case  was  again  argued  on  this 
day  by  Holroyd  for  the  plaintiff,  and  Best  for  the  defendant. 
For  the  plaintiff  it  was  argued  in  substance  as  follows:  The 
reversionary  estate  of  the  testator  passed  to  the  lessor  of  the 
plaintiff  under  the  word  "  effects."  That  the  word  "  effects  " 
is  capable  of  carrying  the  real  estate,  if  it  be  used  with  that 
intent,  is  clear  as  well  from  the  rule  of  law  as  from  authorities. 
The  rule  of  law  is  this,  that  the  words  which  a  testator  uses,  who 
is  supposed  to  be  *inop8  consilii,  shall  not  be  taken  strictly,  but  [  ♦450  ] 
shall  give  way  to  the  intent,  notwithstanding  they  may  not  be 
apt  to  such  an  intent,  but  may  even  be  repugnant  to  it.  There- 
fore in  Doe  v.  Tofield\  the  words  "  personal  estate  "  were  held  to 
carry  the  real ;  and  so  the  word  legacy  may  signify  a  devise  of 
land.  J  Now  in  order  to  collect  the  intent,  the  Court  will  look 
not  only  to  the  words  of  the  will,  but  also,  considering  the 
t  10  B.  B.  496  (11  East,  246).  %  1  Bast,  37,  note  {I). 
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Doe  situation  and  circumstances  of  the  testator,  to  the  frame  and 
Dbino.  object  of  it ;  which  in  this  case  was  clearly  for  the  provision  of 
his  wife,  or  her  whom  he  reputed  to  be  such,  during  her  life, 
and  for  his  children  after  her.  And  the  greater  value  of  the  real 
property  as  compared  with  the  personal  is  also  material  in  this 
case,  to  enable  the  Court  to  judge  whether  it  was  likely  that  the 
testator  should  have  overlooked  it;t  and  to  the  same  end  it  is 
stated  that  an  oflfer  was  made  him  for  the  purchase  of  his  rever- 
sion, to  shew  that  it  is  not  probable  that  he  could  have  forgotten 
he  had  such  an  estate.  Again,  the  will  is  executed  and  attested 
in  such  a  form  as  of  necessity  imports  an  intent  to  pass  the  real 
estate.  For  all  which  reasons  it  is  submitted  that  there  is  an 
apparent  intent  to  pass  the  real  estate,  and  if  so,  the  word 
"eflfects"  is  sufficient  for  that  purpose.  And  as  to  there  being 
no  introductory  clause  in  this  will  expressive  of  the  intention  to 
dispose  of  everything  which  the  testator  had,  it  has  been  truly 
said  that  very  little  inference  can  be  drawn  from  mere  formal 
[♦451]  words  of  introduction.!  But,  2ndly,  *independently  of  any 
intention,  the  word  "  effects,"  as  it  is  found  in  this  will,  does  of 
itself  pass  the  real  estate.  The  words  *'  all  and  singular,"  and 
"of  what  nature  or  kind  soever,"  with  which  it  is  coupled,  shew 
at  least,  that  it  was  intended  to  bear  the  largest  possible  con- 
struction that  the  word  is  capable  of.  And  there  is  nothing 
ex  vi  termini  to  confine  its  construction  to  things  personal,  as 
contradistinguished  from  things  real.  In  Rex  v.  Aslett^  Lord 
Alvanlby  said,  "  '  effects '  is  a  very  large  and  general  term,  and 
is  confined  to  no  particular  description  of  property  either  in 
specie  or  value."  In  its  etymology  it  is  derived  from  efficio,  to 
accomplish,  and  means  such  things  which  a  man  has  gained  or 
acquired,  and,  in  a  more  general  sense,  which  he  hath ;  it  is 
synonymous  with  a  man's  substance,  or  all  he  is  worth ;  and  a 
devise  of  all  he  is  worth  has  been  held  per  se  to  pass  the  real 
estate.  II  So  in  Hogan  v.  Jackson^  Lord  Mansfield  took 
"effects"  to  be  synonymous  with  worldly  substance,  which,  he 

t  Per  Chambee,  J.  in  Boe  v.  Teud,  §  1  Bos.  &  P.  N.  E.  12. 

2  Bos.  &  P.  N.  E.  221.  ||  HuxUp  y.  Broaman,  1  Br.  C.  0. 

t  Per  Lord  Ellbnbobough,  C.  J.  437. 

in  DoeY.  Langlands,  12  B.  E.  553,  555  ^  Oowp.  304. 
(14  East,  372). 
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said,  meant  whatever  could  be  turned  to  value;  and  therefore  Doe 
real  and  personal  effects  meant  all  a  man's  property ;  and  yet  it  dbing. 
is  observable  that  that  was  a  devise  of  *'  all  the  effects  both  real 
and  personal  which  he  should  die  possessed  of/'  which  therefore 
imported  a  chattel  interest ;  and  the  testator  died  possessed  of 
leases  which  would  have  satisfied  the  word  **  effects  "  in  a  more 
restrained  sense;  nevertheless  it  was  held  to  carry  the  fee. 
That  therefore  is  a  strong  authority,  deciding  upon  the  natural 
import  of  the  word  "  effects,"  and  shews  that  "  effects  of  what 
nature  or  kind  soever,"  in  the  present  instance  *must  mean  all  C  *^^2  ] 
his  property ;  for  what  difference  is  there  between  a  man's  say- 
ing ''  all  my  effects  real  and  personal,"  and  his  saying  "  all  my 
effects  of  what  nature  or  kind  soever?"  If  in  that  case  real 
**  effects "  meant  real  property,  and  carried  the  fee,  in  this, 
"  effects  "  must  mean  ** property ;  "  and  the  word  "property  " 
will  carry  a  fee ;  Doe  v.  LanglandsA  So  in  Doe  v.  White, I  and 
Doe  V.  Trout,^  the  word  "effects,"  and  in  Doe  v.  Lainchbury,\\ 
both  "property"  and  " effects,"  were  held  to  comprehend  the 
real  estate.  And  Camfield  v.  Gilbert^  does  not  decide  more  than 
this,  that  the  sense  of  the  word  "effects"  may  be  restrained  by 
the  context.  It  is  so  restrained  in  several  of  the  bankrupt 
statutes,  where  it  is  used  in  contradistinction  to  "  estate ;  "  but 
that  is  no  reason  for  restraining  it  in  all  cases. 

For  the  defendant,  it  was  denied  that  the  Court  could  look  to 
circumstances  dehors  the  will  in  order  to  collect  the  intention ; 
and  therefore  it  was  said  that  this  was  a  mere  question  upon  the 
construction  of  the  word  "  effects,"  simply,  and  as  it  stood  alone, 
without  any  thing  to  mark  in  what  particular  sense  the  testator 
used  it ;  and  that  unless  the  word  "  effects  "  did  proprio  vigore 
pass  the  real  estate,  the  rule  that  the  heir  at  law  shall  not  be 
disinherited  but  by  express  words  or  necessary  implication,  must 
prevail.  But  it  was  insisted  that  "  effects,"  in  its  natural  and 
legal  acceptation,  is  confined  to  personalty ;  and  all  the  cases 
where  it  has  been  carried  farther,  will  be  found  to  have  depended 
upon  context,  and  therefore  not  to  help  this  case,  where  the  con- 

t  12  B.  B.  553  (14  East,  370).  ||  11  East,  290. 

t  5  B.  B.  502  (1  East,  33).  H  7  B.  B.  892  (3  East,  516). 

$  15  East,  394. 
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^«        Btruction  is  merely  upon  the  word  itself.    And  sometimes,  as  it 

Drik».      is  admitted,  *context  will  restrain  instead  of  enlarging  the  sense 

[  H59  ]      of  general  words  ;  as  in  Doe  v.  Buckner,j:  and  Hilton  v.  Ken- 

worthy.  I    But  independently  of  all  context,  whenever  the  Court 

has  had  occasion  to  consider  the  primary  import  of  the  word 

"  effects,"  it  has  always  held  it  to  relate  to  things  personal  only. 

Lord  Ellenbosouoh,  Ch.  J. : 

No  case  has  ever  yet  come  before  the  Court  touching  either  a 
will  or  any  other  subject,  that  I  am  aware  of,  where  the  Court 
have  been  called  upon  to  pronounce  on  the  technical  meaning  of 
the  word  "  effects,"  denuded  as  it  is  here  of  all  context,  unless 
indeed  the  words  "  of  what  nature  or  kind  soever  '*  can  be  con- 
sidered  as  context  and  explanatory  of  it.  In  Camjield  v.  Gilbert, 
and  Doe  v.  Lainchbury,  it  was  taken  for  granted  that  effects  in  its 
natural  signification  imports  personal  effects ;  and  no  case  has 
yet  occurred  in  which  that  signification  unaided  by  context  has 
been  extended  to  real  estate.  Where  a  testator  has  used  the 
general  introductory  words  "  as  to  all  my  worldly  substance," 
and  the  word  **  effects  "  has  been  coupled  with  the  words  "  real  and 
personal,"  as  in  hogan  v.  Jackson,  there  it  has  been  considered 
that  the  context  gave  it  a  more  enlarged  and  comprehensive 
sense  than  it  would  otherwise  have  borne,  and  the  word  "  effects  '' 
has  from  the  declared  intention  of  the  testator  been  holden  to 
pass  the  whole  interest  in  the  lands.  And  so  in  Doe  d.  Chilcot 
v.  White  the  words  "  said  effects "  by  reference  to  the  antece- 
dent bequest,  which  comprehended  both  real  and  personal,  were 
holden  to  include  the  real  also ;  but  that  was  so  held  by  the 
[  •^S*  ]  Court  not  upon  the  import  *of  the  word  *'  effects  "  simply,  but  as 
it  derived  force  from  the  reference  that  was  given  to  it.  On  the 
other  hand  it  may  be  said,  that  in  Camjield  v.  Gilbert  the  Court 
in  holding  that  the  word  "  effects  "  did  not  extend  beyond  the 
personalty,  did  not  decide  upon  the  general  import  of  that  word, 
because  there  was  some  context  which  favoured  the  narrower 
construction,  for  the  testatrix  excepted  out  of  her  effects  her 
wearing  apparel  and  plate,  which  was  an  exception  clearly  of  a 
personal  nature,  and  also  directed  that  her  effects  should  be 
t  3  E.  E.  278  (6  T.  E.  610).  J  3  East,  553. 
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divided  by  her  executors.  In  the  present  case  therefore,  for  the  Doe 
first  time,  the  Court  is  called  upon  to  give  it  a  sense  unaided  by  dbing. 
context.  We  have  a  familiar  meaning  attached  to  the  word 
effects,  in  its  common  use,  and  as  it  is  used  in  the  statutes  relat- 
ing to  bankrupts,  where  estate  and  effects,  reddendo  singula 
singulis,  denote,  the  one  things  personal,  the  other  things  real ; 
and  I  am  not  aware  of  any  case  where  it  has  been  holden  in  its 
primary  and  origiiial  signification  to  mean  things  real.  In  the 
present  case,  if  I  were  asked  my  private  opinion  as  to  what  this 
testator  really  meant  when  he  made  use  of  the  word,  I  must 
suppose  that  he  meant,  that  which  his  duty  prescribed  to  him, 
to  convey  all  his  property  for  the  maintenance  of  his  family ;  but 
sitting  in  a  court  of  law  I  am  not  at  liberty  to  collect  his  mean- 
ing from  matter  dehors,  but  only  from  the  expressions  used  on 
the  face  of  the  will.  The  rule  of  law  is  peremptory  that  the  heir 
shall  not  be  disinherited  unless  by  plain  and  cogent  inference 
arising  from  the  words  of  the  will.  Here  the  subsequent  words, 
"  of  what  nature  or  kind  soever,"  are  tacitly  implied  in  the  pre- 
ceding word  "  all,"  and  carry  the  sense  no  farther ;  they  are  not 
an  expansion  of  the  word  "  effects  "  beyond  its  natural  meaning. 
Admitting  *that  they  import  that  it  shall  be  taken  in  its  most  en-  [  *466 1 
larged  sense,  I  am  content  to  take  it  so,  but  I  cannot  go  beyond 
its  natural  sense.  It  is  no  doubt  a  matter  of  great  regret  to  be 
compelled  so  to  decide,  because  one  cannot  but  feel  that  such  a 
decision  may,  and  perhaps  will,  disappoint  what  ought  to  have 
been  and  what  probably]was  the  intention  of  the  testator ;  but  we 
cannot  yield  to  our  wishes  and  overstep  the  fair  rule  of  construc- 
tion, in  order  to  give  to  the  word  a  sense  more  agreeable  to  our 
inclinations  and  the  testator's  duties,  which  sense  it  does  not  of 
itself  bear.  We  are  bound  by  the  terms  which  he  has  used,  and 
cannot  look  beyond  them  into  extrinsic  matter  for  their  interpre- 
tation ;  and  in  the  two  cases  which  I  at  first  mentioned  it  was 
considered  that  effects  primarily  imported  only  personal  effects. 
I  think  therefore  that  there  must  be  the  same  judgment  as  we 
before  pronounced. 

Le  BukNC,  J. : 
If  the  Court  were  at  liberty  to  look  to  extrinsic  circumstances, 
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Doe  to  the  nature  or  comparative  value  of  the  real  and  personal  pro- 
Drhco.  perty,  or  to  the  situation  in  which  the  testator  stood  with  regard 
to  his  family,  in  order  to  see  what  disposition  of  his  property  he 
probably  intended  to  make,  they  would  undoubtedly  be  inclined 
to  say  that  he  must  have  intended  to  pass  his  real  estate.  But 
that  would  be  a  very  dangerous  rule  to  go  by,  because  it  would 
be  to  say  that  the  same  words  should  vary  in  their  construction 
according  to  the  quantity  of  the  property  or  the  situation  of  the 
party  disposing  of  it :  and  that  the  will  of  one  man  who  had  a 
lawful  wife  and  legitimate  children,  and  the  will  of  another  man 
who  had  lived  with  a  woman  not  lawfully  but  reputedly  his  wife, 
[  *456  ]  and  who  had  illegitimate  children,  *and  died  seised  and  possessed 
of  real  and  personal  property,  should  receive  a  different  construc- 
tion. Therefore  to  avoid  any  such  incongruity  the  Court  seeks 
the  construction  in  the  words  alone  of  the  will.  In  the  present 
case  there  is  no  introductory  clause,  and  the  circumstance  of  the 
attestation  by  four  witnesses  is  not  enough  of  itself  to  shew  a 
clear  intention  by  the  testator  to  devise  his  real  property.  Then 
the  words  of  the  devise  are,  **  all  and  singular  my  *  effects '  of 
what  nature  or  kind  soever."  The  question  is,  what  is  the 
meaning  of  the  word  *'  effects."  If  the  Court  can  see  that  the 
testator  meant  by  it  to  pass  his  real  estate,  then  the  judgment 
must  be  for  the  plaintiff ;  but  if  we  are  not  perfectly  satisfied 
upon  that  point,  then  the  judgment  must  pass  for  the  heir.  It 
has  been  argued  on  behalf  of  the  plaintiff,  that  we  are  to  con- 
strue the  word  ''effects"  by  looking  to  the  different  ways  in 
which  different  testators  may  have  used  it  in  the  several  cases. 
But  I  doubt  if  that  be  a  safe  rule :  the  safer  rule  is  to  abide  by- 
such  construction  as  courts  of  justice  have  put  on  the  word.  Re- 
ferring to  decided  cases  we  cannot  but  collect  from  two  of  them 
at  least,  decided  at  considerable  intervals,  that  the  Court  has 
treated  the  word  **  effects  "  in  its  primary  sense  as  passing  only 
the  personal  and  not  the  real  estate.  If  that  be  so,  let  us  see 
whether  in  this  instance  it  can  be  extended  beyond  its  primary 
sense  to  carry  the  real  estate.  Without  going  through  the  cases 
which  have  been  stated  at  the  Bar  and  commented  on  by  my 
Lord,  it  is  enough  to  observe  that  they  all  turned  upon  the  con- 
struction which  was  due  to  the  word  "  effects  "as  it  was  aided 
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by  the  context.    But  there  is  not  the  aid  of  context  in  this  case,         Bok 
but  the  question  resolves  itself  into  what  is  its  primary  significa-       dbing. 
tion  ;  and  that  I  take  it  is  *con&ied  to  things  personal.    It  has       [  ^457  ] 
been  so  used  in  several  Acts  of  Parliament,  and  particularly  in 
the  Acts  relating  to  bankrupts.    Upon  the  whole  I  cannot  see 
my  way  clearly  enough  to  say  that  in  this  instance  the  word  was 
used  with  intent  to  pass  the  real  estate ;  and  therefore  there 
must  be  judgment  for  the  defendant. 

BAYIiEY,  J. : 

I  have  entertained  considerable  doubts  upon  this  case.  It 
seems  to  me  however  that  the  plaintiff  is  not  entitled,  but  that 
the  defendant  is.  In  order  to  entitle  the  plaintiff,  we  must  be 
satisfied  that  it  was  the  intention  of  the  testator  to  pass  his  real 
property.  If  that  is  left  in  doubt  on  the  face  of  the  will,  the 
necessary  consequence  is  that  we  ought  not  to  change  the  pos- 
session, and  take  it  from  the  heir  and  give  it  to  the  devisee. 
There  is  not  any  case  in  which  "  effects  "  per  se  without  context 
has  been  holden  to  pass  real  property.  There  are  many  cases 
where  the  word  is  used,  and  being  a  word  of  an  equivocal  nature 
it  may  be  made  to  pass  the  real,  or  may  be  confined  to  personal 
property.  This  is  the  first  case  where  the  word  presents  itself 
nakedly  to  be  considered.  Here  are  no  introductory  words 
shewing  an  intention  in  the  testator  to  dispose  of  the  whole ;  the 
probability  is  indeed  in  almost  all  cases  that  the  testator  means 
to  pass  the  whole  of  his  property ;  but  that  is  not  enough  unless 
he  use  words  to  shew  clearly  that  he  so  intends.  Here  the  pre- 
ceding words  are  "  all  and  singular,"  which  to  a  certain  degree 
are  words  of  division,  and  perhaps  upon  a  critical  examination 
have  reference  rather  to  a  chattel  interest  than  the  entire  interest 
in  lands.  Then  follow,  "  of  what  nature  or  kind  soever,"  which 
I  am  not  aware  have  ever  been  decided  to  enlarge  the  sense  of 
**  effects  "  beyond  its  ^natural  import,  and  make  it  comprehend  [  ^453  ] 
the  real  estate.  In  Camfield  v.  Gilbert  the  accompanying  words 
were  of  larger  extent  than  here ;  they  were  "  wheresoever  and 
whatsoever,  and  of  what  nature,  kind,  or  quaUty  soever ; "  and 
though  it  is  true,  as  it  has  been  observed,  that  they  were  re- 
strained by  the  context,  yet  the  case  shews  that  such  general 
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Dob  words  as  those  do  not  necessarily  indicate  an  intention  to  dispose 
Dbiho.  0^  the  real  estate.  In  Hogan  v.  Jackson  Lord  Mansfield  certainly 
considered  "  effects  "  as  a  word  of  very  general  and  extensive 
signification,  and  if  his  authority  stood  alone,  I  should  be  inclined 
to  think  that  he  considered  the  word  "  eflfects  "  as  suflficient  in 
itself  to  pass  the  real  estate.  But  the  subsequent  cases  of  Cam- 
field  V.  Gilbert,  and  Doe  v.  Lainchbury,  have  treated  it  otherwise, 
and  as  applying  only  to  personalty  in  its  primary  signification. 
It  is  of  great  importance,  and  particularly  so  in  the  transmission 
of  real  property,  that  settled  rules  of  construction  should  be 
observed  ;  and  I  do  not  find  according  to  these  rules  such  a  clear 
intention  apparent  on  the  face  of  this  will  as  will  extend  the 
word  eflfects  beyond  its  ordinary  legal  acceptation. 

Dampier,  J. : 

I  have  had  considerable  doubts  upon  this  case.  The  external 
circumstances  of  this  family  would  have  led  me  to  wish  that  an 
authority  could  have  been  found  to  justify  our  concluding  that 
this  testator  intended  to  pass  his  real  estate.  But  I  agree  with 
what  has  fallen  from  my  brother  Le  Blanc,  and  that  we  cannot 
look  for  such  intention  beyond  the  words  of  the  will.  The  heir 
at  law  has  an  interest  to  be  taken  away  from  him  only  by  clear 
expressions  in  favour  of  the  devisee.  All  the  cases  which  depend 
upon  context  seem  to  me  to  have  no  bearing  upon  the  present, 
I  *io9  ]  because  *they  all  turn  upon  the  intention,  and  not  upon  the 
natural  import  of  any  particular  expression  ;  so  much  so,  that  in 
one  of  the  cases  which  has  been  alluded  to^  even  the  words  per- 
sonal estate,  which  are  clearly  restrictive,  were  held  to  carry  the 
real  estate  by  reason  of  the  clear  intention  manifested  by  the 
context.  But  in  this  case  there  is  no  context  to  indicate  any  in- 
tention ;  the  words  are,  "  all  and  singular  my  eflfects ;  "  and  there 
does  not  appear  to  be  any  decision  upon  these  words  nakedly  and 
without  context,  extending  them  to  the  passing  of  real  property. 
In  many  Acts  of  Parliament  the  word  "  eflfects  "  is  used  as  a  kind 
of  sweeping  word,  after  enumerating  the  several  species  of  per- 
sonal property,  and  so  it  is  often  used  in  wills.  Here  it  has  no 
adjunct  but  "of  what  nature  or  kind  soever,"  the  import  of  which 
is  before  comprehended  in  the  word  all,  and  expressio  eorum  qua 
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taciie  inaunt  nihil  operatur.  It  only  shews  that  the  testator  Dob 
meant  to  use  '*  effects  "  in  its  largest  natural  sense.  In  Camfield  dbi'ko. 
V.  Gilbert  the  words  were  "of  what  nature,  kind,  or  quality  so- 
ever," the  latter  of  which  is  a  comprehensive  word,  but  on  the 
other  hand  there  were  also  the  restrictive  words,  "  to  be  divided 
by  my  executors."  The  question  here  is,  whether  these  accom- 
panying expressions  shall  extend  the  sense  of  the  word  effects  to 
real  property.  In  my  opinion  they  are  not  sufficiently  clear  and 
explicit  to  that  intent,  and  to  disinherit  the  heir  at  law.  They 
do  not  give  a  new  sense  to  the  word  "  effects,"  but  only  enlarge 

its  ordinary  sense. 

Judgment  for  the  defendant. 


HAGEDOEN  v.   OLIVERSON.t  isu. 

(2  M.  &  S.  485—493.)  May  10. 

Where  plaintiff  effected  an  insurance  on  ship  as  well  in  Lis  own  name         .        - 
as  for  and  in  the  name  of  all  and  eyery  other  person,  &c.  in  the '  usual         ^        ^ 
form,  for  the  benefit  of  S.  an  alien  enemy,  and  procured  a  licence  to 
legalize  the  Toyage,  and  a  loss  happened,  and  two  years  afterwards  F'. 
by  letter  to  the  plaintiff  adopted  the  insurance :  Held,  that  the  plaintiff 
might  recover  against  the  underwriter,  averring  the  interest  in  S« 

Assumpsit  on  a  policy  of  assurance  tried  before  Lord  Ellen- 
borough,  Ch.  J.  at  the  London  sittings  after  Michaelmas  Term, 
when  a  verdict  was  found  for  the  plaintiff  for  200Z.  the  amount 
of  the  defendant's  subscription,  subject  to  the  opinion  of  the 
Court  on  the  following  case  : 

The  policy  was  effected  by  the  plaintiff  t  on  or  about  the  2nd 
of  August,  1810,  as  well  in  his  own  *name  as  for  and  in  the  [  *486  J 
name  and  names  of  all  and  every  other  person  and  persons  to 
whom  the  same  doth,  may,  or  shall  appertain,  &c.,  in  the  usual 
form,  upon  the  ship  Fiesco,  valued  at  2,300Z.  at  and  from 
Gluckstadt,  and  any  port  and  ports  in  the  river  Elbe,  to  any 
port  or  ports  in  the  United  Kingdom,  with  liberty  to  carry 
simulated  papers,  &c.  sail  under  any  flag,  &c.     The  declaration 

t  Followed    in    Cory   v.   Patton  ment,  and  so  taken,  that  the  plaintiff 

(1874)  L.  B.  9  a  B.  677 ;  43  L.  J.  gave  the  order  to  the  broker  to  effect 

Q.  B.  181. — ^B.  0.  the  insurance. 

}  It  was  stated  upon  the  argu- 
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Haoedork  averred  the  interest  to  be  in  F.  S.  Schroeder,+  and  a  loss  by 
OuvEBsoN.  capture.  At  the  time  of  effecting  the  policy  Schroeder  was  and 
is  a  subject  of  the  King  of  Denmark,  then  and  now  at  war  with 
Great  Britain.  In  order  to  legalize  the  voyage  the  plaintiff  had 
procured  a  licence,  which  was  granted  to  him,  by  the  name  of 
J.  P.  H,  Hagedorn  of  London,  on  behalf  of  himself  or  other 
British  or  neutral  merchants,  permitting  a  vessel  bearing  any 
flag  except  the  French  to  proceed  with  a  cargo  from  within 
certain  specified  limits,  within  which  Gluckstadt  was,  to  any 
port  of  this  kingdom  north  of  Dover,  &c.  The  ship  was  loaded 
at  Gluckstadt  in  July,  1810,  with  a  cargo  on  British  and  neutral 
account,  and  sailed  from  thence  under  Danish  colours  for 
London  on  the  26th  of  that  month,  and  was  captured  by  enemies, 
carried  into  a  port  of  Holland,  and  condemned.  The  policy  was 
effected  for  the  benefit  of  Schroeder,  but  no  letter  or  order  was 
proved  from  Schroeder  before  the  loss,  but  a  letter  from  him  to 
the  plaintiff,  dated  the  26th  of  July,  1812,  before  the  commence- 
ment of  this  action,  was  produced,  wherein  he  adopted  the 
insurance  in  the  following  terms  : 
"  I  may  now,  I  hope,  expect  that  you  have  effected  a  final 
[  •487  ]  settlement  with  the  underwriters  per  *Fie8co,  and  request  you  to 
lay  out  the  amount  for  me  in  coffee." 

No  other  evidence  was  given  of  the  connection  of  Schroeder 
with  this  policy.  The  question  for  the  opinion  of  the  Court  is 
whether  the  plaintiff  is  entitled  to  recover;  if  the  Court  shall 
be  of  that  opinion,  the  verdict  is  to  stand ;  if  not,  a  nonsuit  is  to 
be  entered. 

Toddy  for  the  plaintiff  said  the  question  was,  whether  this 
insurance,  having  been  effected  without  a  previous  order  or 
authority  from  Schroeder,  could  be  available  for  his  benefit. 
And  he  admitted,  that  in  general  the  benefit  of  a  contract  made 
with  one  person  cannot  by  law  be  transferred  to  another ;  though 
that  is  not  universally  so  in  the  law  merchant,  as  bills  of 
exchange,  &c. ;  and  it  should  seem  by  analogy  to  tort  that  where 
a  contract  is  made  originally  for  the  benefit  of  a  third  person, 

+  See  Hagedorn  v.  Beid,  1  M.  &  S.      Schroeder  was  interested  in  a  moiety 
567,    by    which    it    appears    that      of  the  ship. 
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thoagh  withont  his  order,  it  may  enure  to  his  benefit  if  he  after-  Haoedorn 
wards  agrees  to  it.  Thus  in  7  Hen.  IV.  85,  upon  an  inquest  between  qlivbbsok. 
two  parties  on  a  writ  of  trespass  for  taking  cattle,  the  defendant 
justified  as  baiUff  for  services  due  to  the  lord,  and  the  plaintiff 
traversed  that  he  was  bailiff  at  the  time  of  the  taking,  and 
shewed  in  evidence  that  the  defendant  took  them  upon  a  claim 
of  a  heriot  due  to  himself,  so  that  he  could  not  be  bailiff  at  the 
time  to  another ;  and  Gascoignb,  J.  said  that  if  when  he  took 
them  he  claimed  property  for  a  heriot  to  himself,  although  the 
lord  agreed  afterwards  to  the  taking  for  services  due  to  him,  yet 
could  he  not  be  his  bailiff  for  that  time.  But  if  he  had  taken 
them  without  command  for  services  due  to  the  lord,  and  the 
lord  had  afterwards  agreed  to  this  taking,  he  should  be  adjudged 
his  bailiff,  ♦though  he  had  never  been  his  bailiff,  before."  And  [  '^S^] 
the  same  was  holden  in  Godb.  109.  So  here  the  plaintiff 
without  command  has  made  this  policy  for  the  benefit  of 
Schroeder,  and  Schroeder  has  afterwards  agreed  to  it,  therefore 
the  plaintiff  shall  be  adjudged  his  agent  for  this  purpose.  And 
here  also  the  policy  being  effected  for  the  benefit  of  all  persons 
concerned,  perhaps  the  mere  shewing  that  he  was  a  person 
concerned,  would  have  entitled  him  to  adopt  it ;  a  fortiori  there- 
fore where  it  is  shewn  that  his  benefit  was  individually  con- 
templated in  the  making  of  it.  This  case  is  very  similar  to 
Wolff  "V^  Uorncastle  t  which  was  decided  upon  the  maxim  omnis 
ratihabitio  retrotrahitur,  &c.  and  falls  within  the  same  maxim. 
And  by  his  letter  adopting  the  insurance  Schroeder  has  made 
himself  liable  for  the  premium. 

Scarlett,  contra  : 

The  case  from  the  Year  Books,  and  that  in  Godb.  are  founded 
on  this,  that  if  a  trespass  be  done  for  the  benefit  of  another,  who 
agreeth  to  it  after  it  be  done,  his  agreement  subsequent 
amounteth  to  a  commandment,  and  in  that  case  the  maxim 
omnis  ratihMtio,  &c.  applies. I  But  that  is  not  so  in  contracts, 
unless  the  party  who  contracts  for  the  benefit  of  another  be  his 
general  agent ;  in  which  case,  if  he  adopts  the  contract  it  will  be 
evidence  for  him  that  he  authorized  the  making  it.     Such  was 

t  4  B.  B.  808  (1  B.  &  P.  316).  J  4  Inst.  317. 
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Haoedobh  the  case  of  Wolf  v.  Horncastle ;  the  plaintiffs  were  general  agents 
Olivsbson.  of  the  consignor,  and  made  insurance  for  his  benefit,  and  he 
afterwards  approved  of  it,  and  therefore  they  were  held  to  be  the 
persons  who  received  the  order  to  make  it.  So  in  Lucena  v. 
[•489]  Craufurd,\  which  was  cited  for  the  plaintiff  *at  the  trial,  the 
Datch  commissioners  were  general  agents  for  the  interests  of  the 
Crown;  and  besides  in  that  case  an  order  was  given  con- 
temporary with  the  insurance,  so  that  this  question  did  not 
properly  arise.  And  in  Routh  v.  Thompson  J  there  was  also  an 
order  to  insure  from  the  prize  agent  appointed  by  the  captors, 
who  not  having  any  interest  themselves,  were  considered  as 
having  appointed  him  as  agent  on  the  part  of  the  Crown,  and  on 
that  the  decision  turned.  But  here  no  such  order  is  stated, 
neither  does  it  appear  that  the  plaintiff  was  the  agent  of 
Schroeder  in  any  way ;  and  the  presumption  is  against  his  being 
so,  for  Schroeder  is  an  alien  enemy.  The  question  therefore 
comes  to  this,  whether  if  a  total  stranger  to  A.  make  assurance, 
he  shall  be  at  liberty  to  say  that  he  made  it  for  A.  without 
shewing  any  order  for  that  purpose  from  A.  but  only  a  letter 
from  A.  adopting  the  insurance  two  years  afterwards,  and  after 
a  loss  has  happened  when  it  was  clearly  for  the  advantage  of  A. 
to  adopt  it.  Now  that  appears  to  be  directly  against  the  stat. 
28  Geo.  III.  c.  56,  which  requires  persons  effecting  insurances  to 
insert  in  the  policy  the  name  either  of  the  consignor  or  consignee, 
or  of  the  person  who  shall  receive,  or  of  the  person  who  shall 
give  the  order  for  such  insurance. 

Toddy  in  reply  said,  that  if  Schroeder  might  adopt  the  act 
of  the  plaintiff  then  the  statute  would  be  satisfied,  because  the 
plaintiff  whose  name  was  in  the  policy  was  the  person  who  gave 
the  order  to  the  broker  to  effect  the  insurance.  And  he  main- 
tained that  Lucena  v.  Craufurd  and  Rauth  v.  Thompson  I  were 
r  ^490  ]  authorities  *in  point,  to  shew  that  he  might  adopt  his  act,  and 
that  the  subsequent  ratification  shall  be  referred  to  the  prior  order. 

Lord  Ellenborouoh,  Ch.  J. : 

The  difficulty  in  this    case  arises    from    the  situation    of 

t  6  R.  E.   623;    1  Taunt.  325;  J  10   E.  E.   639  (11   East,   428, 

2  Bos.  &  P.  N.  E.  269.  13  East,  274). 
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Schroeder,  because  he  might,  by  refusing  to  adopt  the  policy  in    Haoedobk 

case  the  ship  had  arrived,  have  got  clear  of  the  premium,  for  if    olivebson. 

the  plaintiff  had  brought  an  action  against  him  to  recover  it, 

I  do  not  see  how  he  could  have  succeeded.     That  constitutes 

something  of  an  anomaly,  because  in  one  event,  namely,  that  of 

a  loss,  he  might  secure  himself,  and  nevertheless  might  have 

avoided  the  payment  of  the  premium,  in  the  other  event  of  the 

ship's  arrival,  by  declaring  that  he  chose  to  stand  his  own  insurer. 

But  I  do  not  think  that  consideration  governs  the  case  now 

before   us  between    this  plaintiff  and  the    underwriter.    The 

plaintiff  had  a  right  to  effect  an  insurance,  on  the  chance  of  its 

being  adopted,  for  the  benefit  of  all  those  to  whom  it  might 

appertain  ;  which  are  the  words  of  the  policy.    He  might  insure 

for  those  who  were  actually  interested,  and  possibly  for  those 

who  might  be  interested.     Schroeder  was  interested,  and  might 

become  privy  to  the  benefit  of  this  insurance  by  subsequent 

adoption,  according  to  Jjucena  v.  Craufurd  and  Routh  v.  Thompson. 

He  has  adopted  it,  and  now  it  is  made  a  question,  whether  he 

can  become  privy  to  the  benefit  of  it.    It  appears  to  me  upon 

those  authorities  that  he  may,  and  may  make  use  of  the  name  of 

the  person  at  the  head  of  the  policy,  as  the  person  who  had 

given  the  order  to  effect  the  insurance,  which  will  satisfy  the  stat. 

28  Geo.  III.  c.  56.    It  seems  to  me,  therefore,  that  this  action  is 

maintainable  for  the  benefit  of  Schroeder,  *who  was  interested      E  **9i  1 

at  the  time,  and  has  become  privy  by  adoption. 

Lb  Blanc,  J. : 

The  difficulty  thrown  in  the  way  of  the  plaintiff  has  been  this, 
that  if  Schroeder,  in  the  event  of  the  ship's  arrival,  had  chosen 
to  repudiate  instead  of  adopt  the  contract,  he  might  have  done 
so,  and  there  would  have  been  no  means  of  coming  upon  him  for 
the  premium.  But  this  policy  was  effected  for  the  benefit  of  all 
persons  interested,  and  Schroeder  was  a  person  interested ;  and 
I  take  it,  that  after  the  ship  sailed  on  the  voyage  insured,  the 
plaintiff  was  bound  by  the  insurance,  and  could  not  have 
recovered  back  the  premium  from  the  underwriter,  by  averring 
that  this  was  a  policy  without  interest ;  the  answer  would  have 
been  Schroeder  is  interested,  and  he  may  elect  to  adopt  the 

B,B. — ^VOL.  XV.  Y 
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Hagkdorn  insurance,  I  therefore  conceive  the  underwriter  would  have  had 
Olivebscn.  ^  right  to  retain  the  premium.  Then  Routh  v.  Thompson  is,  I 
think,  an  authority  to  shew  that  Schroeder  being  interested 
might  subsequently  adopt  the  insurance  made  by  the  plaintiff. 
There  the  Grown  adopted  it  after  a  loss  ;  and  the  distinction 
taken  in  that  case,  that  the  party  making  the  insurance  was 
appointed  by  the  captors  who  had  no  insurable  interest,  and 
therefore,  that  he  stood  in  the  relation  of  agent  on  the  part  of  the 
Grown,  whose  agents  the  captors  were,  does  not,  I  think,  make 
any  difference.  Here  the  plaintiff  was  not  unconnected  with  the 
insurance ;  he  obtained  a  licence  and  made  insurance  for  the 
benefit  of  the  owners,  though  without  communicating  with  them. 
Schroeder,  who  is  an  owner,  afterwards  adopted  it.  That  case 
is  an  authority  to  shew  that  he  might  afterwards  adopt  it.  This, 
it  must  be  remembered,  is  a  question  between  the  plaintiff  and 
[  *492  ]  *the  underwriter,  and  not  Schroeder  c^d  the  underwriter  ;  and 
unless  we  saw  that  the  underwriter  would  not  have  been  entitled 
to  retain  the  premium,  we  cannot  say  that  the  plaintiff  is  not 
entitled  to  his  contract,  unless  it  could  be  shewn  that  this  is  a 
mere  gaming  policy. 

BayleYji  J.  : 

I  think  this  is  a  case  in  which  the  defendant  ought  to  pay,  and 
the  plaintiff  ought  to  receive  for  a  loss  under  the  policy.  A  loss 
has  happened,  upon  which  the  defendant  undertook  to  pay,  and 
if  the  premium  could  not  have  been  recovered  back  from  the 
defendant,  there  is  not  ajiy  circumstance  here  which  should 
exonerate  him  from  liability.  I  think  the  plaintiff  never  could 
have  recovered  back  the  premium  from  the  underwriter,  because 
of  the  uncertainty  whether  Schroeder  would  adopt  the  assurance, 
in  respect  of  which  the  underwriter  would  have  incurred  the  risk. 
While  the  contract  was  in  Jleri  there  was  not  any  disposition  on 
the  plaintiff's  part  to  have  the  policy  vacated,  and  if  there  had 
been,  it  would  have  been  an  answer  to  him,  that  Schroeder 
might: have  adopted  it.  Then  comes  the  question  whether 
Schroeder  is  entitled  to  take  the  benefit  of  this  insurance.  It  is 
sts^ted  that  it  was  effected  for  his  benefit,  therefore  it  was 
intended  to  cover  his  specific  interest  at  the  time.    Schroeder 
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had  an  interest  at  the  time,  and  although  there  was  not  any    Hagedobx 
specific    communication   at  the   time,  yet   as    Schroeder  was    glivebsok. 
connected  in  the  concern,  it  was  reasonable  for  the  plaintiff  to 
expect  that  Schroeder  would  adopt  an  act  which  could  be  done 
with  no  other  view  than  for  his  benefit.     Schroeder  must  be 
considered  as  under  a  moral  if  not  a  legal  obligation  to  adopt  it 
although  the  ship  arrived.    Being  under  that  obligation  *in  all      [  *493  ] 
events,  he  thinks  that  he  is  warranted  in  adopting  it  even  after 
a  loss,  and  has  adopted  it.    The  case  of  Routh  v  Thompson  shews 
that  if  a  policy  be  effected  with  reference  to  the  benefit  of  a 
person  interested,  an  adoption  of  it  by  such  person  after  the  loss 
will  be  sufficient. 

Dampieb,  J. : 

The  plaintiff  placed  himself  in  an  awkward  situation  by 
advancing  his  money  for  the  premiums,  upon  the  expectation 
that  Schroeder  would  adopt  his  act,  which  Schroeder  might  have 
refused  to  do  in  the  event  of  the  ship's  arrival ;  and  if  he  had,  I 
do  not  see  that  the  plaintiff  could  have  recovered  back  the 
premiums.  The  question  then  is  whether  Schroeder  had  an 
interest  in  the  poUcy.  He  was  owner  of  the  ship,  and  the  policy 
was  effected  for  his  benefit;  that  seems  to  me  to  give  him  an 
Interest.  If  then  he  had  an  interest,  his  subsequent  adoption 
will  be  good.  Routh  v.  Thompson  is  a  full  and  clear  authority 
to  that  point ;  there  the  agency  was  only  a  constructive  agency, 
and  it  does  not  appear  to  me  to  afford  any  distinction,  because 
the  insurance  did  not  come  within  the  scope  of  his  agency. 
Therefore  it  seems  to  me  to  govern  this  case ;  there  is  no  distinc- 
tion in  reason  though  there  may  be  a  difference.  All  the  aver- 
ments in  this  declaration  are  certainly  fully  proved,  and  therefore 

the  plaintiff  is  entitled. 

Judgment  for  the  plaintiff. 
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m!Iw.  BLACKETT,  Bart.,   v.  MARY  ANN  LOWES. 

(2  M.  &  S.  494—500.) 

f  ^^^  '  Where  by  agreement  dated  1656,  between  the  lord  and  certain  tenants 

of  customary  tenements  within  a  manor,  the  tenants  ooyenanted,  that 
they,  their  heirs  or  assigns,  would  not  cut  down,  sell,  or  diBX>08e  of  any  wood 
standing  or  growing,  or  hereafter  to  stand  or  grow,  without  the  licence 
of  the  lord,  and  the  lord  covenanted  to  set  out  yearly,  upon  request  of 
the  tenants,  sufficient  for  the  repairing  of  their  houses,  &c.  and  other 
necessary  uses  in  and  about  the  said  tenements,  and  that  in  case  any  of 
the  tenants,  their  heirs,  or  assigns,  should  plant  any  wood  upon  the 
said  tenements,  it  should  be  lawful  for  them  to  cut  down,  use,  and 
dispose  of  all  or  any  such  wood  for  repairing  their  houses,  &c.,  or  for 
any  other  their  necessary  uses  without  disturbance  of  the  lord :  Held, 
that  defendant,  who  was  tenant  of  one  of  the  customary  tenements  com- 
prised in  the  above  agreement,  was  not  entitled  without  licence  of  the 
lord  to  cut  down  and  sell  wood  which  had  been  planted  on  the  tenement 
by  a  tenant  since  the  agreement,  and  that  having  so  done,  the  lord 
might  maintain  trover  against  her  for  the  wood. 

Evidence  that  the  tenants  of  defendant's  estate  for  thirty  years  and 
upwards  had  publicly,  and  without  interruption  from  the  lord,  and  with 
his  knowledge,  cut  and  sold  the  planted  wood  on  the  estate  in  large 
quantities,  was  held  to  be  admissible  in  this  case,  and  therefore  a  new 
trial  wafi  granted;  but  evidence  of  reputation  that  the  tenants  of 
defendant's  estate  had  the  right  of  cutting  and  selling  planted  wood 
was  held  not  to  be  admissible. 

Trover  for  wood.  Plea,  general  issue.  At  the  trial  at  the 
last  Northumberland  assizes  before  Wood,  B.  a  verdict  was  found 
for  the  plaintiff  for  60Z.  (the  value  of  the  wood)  subject  to  the 
opinion  of  the  Court  on  the  following  case : 

By  articles  of  agreement,  dated  1656,  between  Francis  Neville, 
then  lord  of  the  manors  of  Eidley  and  Thorngrafton  of  the  one 
part,  and  certain  persons  named  and  described  as  tenants  of 
certain  customary  tenements  within  those  manors  of  the  other  ; 
reciting  that  suits  and  differences  were  likely  to  arise  between 
them,  touching  the  fines,  customs,  and  services  which  ought  cr 
were  claimed  to  be  paid  and  performed  for  their  respective 
tenements,  for  prevention  whereof,  and  for  settling  and  ascer- 
taining the  same,  it  was  covenanted  and  agreed  by  the  said 
parties,  that  it  should  be  lawful  for  the  said  lord,  his  heirs  and 
assigns  at  all  times  thereafter,  to  take  and  dispose  of  any  woods 
or  underwoods  within  their  tenements  without  any  interruption 
from  them,  their  heirs  or  assigns ;  he  the  said  lord,  his  heirs 
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and  assigns,  leaving  sufficient  upon  the  said  tenements  *for  the  blaokett 
necessary  uses  and  occasions  of  the  respective  tenants,  and  also  lowes. 
giving  reasonable  satisfaction  unto  them  for  all  such  loss  and  r  ^495  i 
damage  as  they  should  sustain  by  occasion  of  taking  or  carrying 
away  of  any  such  woods  or  underwoods ;  and  the  said  tenants 
covenanted  and  agreed,  that  they,  their  heirs  and  assigns,  or  any 
of  them,  should  not  nor  would  at  any  time  or  times  thereafter,  cut 
down,  sell,  or  otherwise  dispose  of  any  timber  wood,  or  other 
wood  standing,  growing,  or  being,  or  which  should  thereafter 
stand,  grow,  or  be  in  or  upon  their  respective  tenements,  or  any 
of  them,  without  the  licence  and  consent  of  the  lord  of  the 
manors  for  the  time  being,  or  his  steward  or  bailiff,  first  had  and 
obtained,  save  as  thereinafter  was  expressed  ;  and  the  said  lord, 
for  himself,  his  heirs,  executors,  and  administrators,  covenanted 
and  agreed  with  the  said  tenants,  their  heirs  and  assigns,  that 
he,  his  heirs  and  assigns,  or  his  and  their  bailiffs  and  officers, 
should  and  would  yearly  from  thenceforth  for  ever,  upon  the 
request  of  the  said  tenants,  &c.  set  forth  and  allow  sufficient 
timber  wood,  and  other  wood  growing  upon  their  several  tene- 
ments, as  often  as  need  should  require,  as  well  for  the  necessary 
repairing  their  houses,  sheals,  and  sheds,  as  of  their  hedges  and 
fences  within  the  said  manors,  and  for  all  other  necessary 
occasions  and  uses  whatsoever,  in,  upon,  or  about  the  said  tene- 
ments ;  and  that  in  case  any  of  the  said  tenants,  their  heirs  or 
assigns,  should  at  any  time  thereafter  set  or  plant  any  wood 
upon  any  lands  or  grounds  within  or  belonging  to  their  tene- 
ments within  the  said  majiors,  or  either  of  them,  it  should  be 
lawful  for  such  tenant,  his  heirs  and  assigns,  at  any  time,  at  his 
and  their  wills  and  pleasures,  to  cut  down,  use,  and  dispose  of 
all  or  any  such  wood  *so  planted,  for  the  repairing,  upholding,  [  *^96  ] 
or  maintaining  of  their  houses,  hedges,  and  fences,  or  for  any 
other  their  necessary  uses,  without  any  denial,  interruption,  or 
disturbance  of  the  said  lord,  his  heirs  or  assigns,  or  of  any  of  his 
or  their  officers  or  servants.  These  articles  of  agreement  were 
ratified  and  confirmed  in  1656  by  a  decree  of  the  Court  of 
Chancery.  The  plaintiff  is  lord  of  the  said  manors,  and  the 
defendant  one  of  the  customary  tenants  of  the  manors,  or  one  of 
them,  in  respect  of  three  farms  which  are  part  of  the  ancient 
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Blackett  customary  tenements  of  the  said  manors,  or  one  of  them,  and  at 
Lowes.  ^^^  ^iDQe  of  making  the  above  agreement  belonged  to  some  or  one 
of  the  parties  thereto  described  as  tenants.  About  March  last 
the  defendant,  without  the  licence  of  the  plaintiflF,  cut  and  sold 
wood  of  the  value  of  60Z.  growing  upon  two  of  the  farms,  or  one 
of  them,  which  wood  had  been  planted  by  some  or  one  of  the 
customary  tenants  of  the  same,  since  the  making  of  the  above 
agreement.  The  defendant's  counsel  at  the  trial  tendered 
evidence  to  prove  that  there  were  upon  the  defendant's  estate 
about  forty  acres  of  planted  wood ;  that  for  thirty  years  and 
upwards  the  tenants  of  the  estate  for  the  time  being,  had  openly 
and  publicly,  and  without  any  interruption  whatever  on  the  part 
of  the  lord,  cut  and  sold  planted  wood  growing  upon  the  estate 
in  large  quantities ;  that  this  was  done  with  the  knowledge  of  the 
lord  whose  bailiff  lived  in  the  immediate  neighbourhood,  and 
that  the  bailiff's  son  was  for  several  years  employed  in  cutting 
and  working  up  for  the  purchasers  the  wood  so  cut  and  sold,  and 
that  the  general  reputation  of  the  country  as  far  back  as  living 
memory  extends  had  been  that  the  tenants  of  the  defendant's 
estate  had  the  right  of  cutting  and  selling  planted  wood  at  their 
t  *^97  ]  free  *will  and  pleasure.  This  evidence  was  tendered  as  evidence 
from  which  a  grant,  release,  or  other  agreement  between  the 
lord  and  the  tenants  or  tenant,  authorising  such  use  and  disposi- 
tion of  the  planted  wood  might  and  ought  to  be  presumed.  The 
evidence  was  rejected.  It  appeared  by  a  note  in  the  handwriting 
of  one  W.  Lowes,  deceased,  under  whom  the  defendant  claimed 
that  in  Feb.  1767,  the  said  W.  Lowes,  having  occasion  for  five 
ploughs  and  various  other  implements  of  husbandry,  directed  an 
application  to  be  made  to  the  bailiff  of  the  then  lord  of  the  said 
manors  desiring  him  to  set  out  wood  for  that  purpose. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
evidence  tendered  ought  to  have  been  received ;  if  the  Court 
should  be  of  opinion  that  it  ought,  there  was  to  be  a  new  trial, 
unless  they  should  think  upon  the  evidence  received,  that  the 
plaintiff  was  not  entitled  to  recover,  in  which  case  a  nonsuit  was 
to  be  entered ;  otherwise  the  verdict  was  to  stand. 

'_ After  argument:  • 
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Lord  Ellenborough,  Ch.  J. :  Blackktt 

V. 

Although  the  whole  of  the  planted  wood  is  the  fund  out  of  Lowes. 
which  the  tenant  is  entitled  to  cut  down,  and  he  might  maintain  [  499  ]  . 
trespass  against  a  stranger  who  cut  them  down,  yet  if  he  being 
only  entitled  to  cut  them  as  estovers,  cuts  them  down  for  aliene 
purposes,  the  lord  will  be  entitled.  As  soon  *as  the  tenant  cuts  [  'SOO  ] 
down  for  a  foreign  purpose,  his  right  determines  and  the  lord's 
right  commences.  Now  here  the  tenant's  right  to  cut  is  for 
repairing  and  for  any  other  necessary  uses;  and  can  it  be 
argued  to  be  for  a  necessary  use  when  the  tenant  cuts  down,  not 
for  any  botes,  but  for  a  purpose  perfectly  aliene  ?  It  seems  to 
me  that  it  cannot ;  and  therefore  by  the  cutting  the  tenant's 
right  determined.  As  to  the  rejection  of  the  evidence ;  reputa- 
tion is  certainly  out  of  the  question,  because  the  tenant's  right 
eould  only  arise  by  some  grant  or  deed ;  but  as  to  the  rest,  I  own 
my  impression  would  have  been  to  have  admitted  it,  though  I 
should  probably  have  advised  the  jury  that  it  was  not  of  much 
weight  against  the  plaintifiTs  evidence ;  but  still  if  there  be  any 
species  of  grant,  which  being  presumed,  would  have  authorized 
the  tenant  to  deal  with  the  wood  as  she  has  done,  she  ought  to 
have  had  the  benefit,  whatever  that  may  be,  of  the  evidence. 

Bayley,  J. : 

Suppose  it  had  appeared  that  a  succession  of  tenants  had  been 
cutting  down  considerable  quantities  of  the  wood  with  the  know- 
ledge of  the  lord,  would  not  that  have  raised  a  presumption  of  a 
grant  from  the  lord  to  that  extent. 

Dahpier,  J. : 

Under  the  agreement,  certainly  the  tenant  could  only  cut  for 
her  own  use  and  not  for  the  purposes  of  sale ;  but  I  am  afraid 
the  other  evidence  was  admissible,  though  perhaps  its  effect 
when  opposed  to  the  plaintifiTs  evidence  would  not  have  been 
great. 

Per  Curiam  :  Rule  absolute  for  a  new  trial. 
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^^^'  (2  M.  &  S.  504—510.) 

[  504  ]  The  mother  of  an  infant  copyholder  under  fourteen,  was  holden  to  be 

guardian  by  law  of  the  copyhold,  there  being  no  custom  of  the  manor 
for  appointing  a  guardian,  and  therefore  entitled  to  reside  irremoveably 
on  the  es£ate.  A  grant  of  parcel  of  the  waste  of  the  manor  to  hold  to 
B.  and  his  heirs  by  way  of  increase  to  his  copyhold,  by  such  services  as 
the  copyhold  was  subject  to,  for  which  B.  paid  a  fine  of  10s.,  was  held 
not  to  enure  as  copyhold,  there  being  no  custom  to  warrant  such  grant : 
nor  as  an  estate  in  fee-simple. 

Upon  appeal  against  an  order  of  two  justices  removing  Mary 
Ann  Bedwell,  the  widow  of  John  Bedwell,  and  their  children, 
Mary  aged  14,  John  aged  11,  and  others  under  that  age,  from 
Debenham  to  Wilby,  both  in  the  county  of  Suffolk,  the  Sessions 
[  •SOS  ]  confirmed  *the  order  except  as  to  the  youngest  son,  subject  to 
the  opinion  of  this  Court  on  the  following  case : 

In  1794,  John  Bedwell,  a  settled  inhabitant  of  Wilby,  went 
with  a  certificate  to  reside  in  Debenham.  In  1807,  he  purchased 
of  one  Smith  a  copyhold  estate,  holden  of  the  manor  of  Blood- 
hall  in  Debenham,  for  which  he  paid  25i.  to  Smith,  2Z.  for  a  fijie 
to  the  lord  of  the  manor,  and  21.  3s.  for  steward's  fees,  which 
regularly  would  have  amounted  to  SI.  lOs.  6d.y  but  the  steward 
remitted  11.  7s.  6d.  in  consideration  of  his  circumstances.  After- 
wards, in  1809,  Bedwell  made  a  conditional  surrender  of  the 
said  estate  to  secure  the  sum  of  40i.  In  1811  a  piece  of  ground 
20  feet  in  length  and  12  in  breadth,  parcel  of  the  waste  of 
the  before-mentioned  manor  was  granted  to  Bedwell,  to  hold  to 
him  and  his  heirs,  by  way  of  increase  to  his  copyhold  messuage 
and  hereditaments,  holden  of  the  lord  and  lady  at  their  will,  by 
such  fealty,  suit  of  Court  and  other  services,  as  the  copyhold 
messuage  and  hereditaments  were  then  subject  to ;  for  which  he 
paid  10s.  for  a  fine  to  the  lord,  and  IZ.  6s.  for  fees  to  the 
steward.  The  aggregate  sum  which  he  paid  for  the  whole  of 
these  premises  (including  fines  and  fees),  amounted  to  80Z.  19s.» 
and  he  was  proprietor  of  them  until  1813,  when  he  died  intestate. 
After  his  decease,  his  widow  and  family  continued  to  reside  on 
the  premises  for  the  period  of  143  days,  and  until  their  removal 
by  the  present  order.     No  instance  appeared  on   the  rolls  of 
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any  actual  assignment  of  dower ;  but  it  was  usual  for  femes- 
covertes  to  join  with  their  husbands  in  securities  t  of  estates 
possessed  by  such  husbands  in  their  own  right  within  the  said 
manor,  *though  never  expressly  stated  in  bar  of  dower ;  and  the 
pauper  had  actually  joined  with  her  husband  in  the  before- 
mentioned  conditional  surrender  of  these  premises.  By  the 
custom  of  the  manor,  all  copyholds  holden  of  the  manor  descend 
to  the  youngest  son. 

Marryat  and  Storks,  in  support  of  the  order  of  Sessions. 


Nolan  and  Eagle,  contrd,  contended  {inter  alia)  that  *the 
pauper  had  gained  a  settlement  by  residence  on  the  copyhold,  as 
guardian  for  nurture  to  the  infant,  to  whom  the  copyhold  has 
descended.  In  Rex  v.  Oakley  I  it  was  considered  that  the  resi- 
dence of  guardian  in  socage  had  that  e£fect ;  and  in  Lutw.  1190, 
the  Court  agreed  that  the  lord  cannot  grant  the  guardianship 
of  his  infant  copyholder,  without  *special  custom ;  and  2  EoU's 
Abr.,§  "  if  a  copyhold  descend  to  an  infant  within  the  age  of 
14,  his  prochein  amy  to  whom  the  land  cannot  descend,  shall 
have  the  custody  of  the  copyhold,  as  well  as  the  freehold,  unless 
there  be  a  custom  appointing  it  to  another."  So  that  it  appears 
the  mother,  as  guardian  for  nurture  of  her  infant,  was  guardian 
of  his  copyhold,  there  being  no  custom,  by  the  same  rule,  that 
she  would  have  been  guardian  of  his  freehold ;  and  as  to  the 
freehold  the  rule  is,  according  to  Db  Grey,  Ch.  J.  in  Goodtitle  v. 
Nacman,\\  that  she  has  a  right  to  the  possession  as  being  guar- 
dian by  law,  namely,  the  person  next  in  blood  to  whom  the 
inheritance  cannot  descend.  And  a  guardian  need  not  be 
assigned.     Therefore  this  case  falls  within  Rex  v.  Oakley. 

In  the  course  of  the  argument  the  Court  agreed,  that  without 
a  custom  the  second  grant  could  not  enure  as  a  grant  of  copy- 
bold,  by  reason  of  the  statute  of  Quia  Emptore8,^\  neither  was  it 

t  "  SecTirities  "  was  the  word  stated         §  40,  tit.  Garde  P.  Com.  Dig.  Copy- 
in  the  case,  but  perhaps  *'  surrenders  hold  E.  ibid.  (K.  d). 
by  way  of  security "  would  be  more         ||  3  Wils.  528. 
correct.  H  18  Ed.  I.  c.  1. 

X  10  East,  491. 


The  King 

The  Inha- 
bitants OF 

WiLBY. 

[  '506  ] 


[507  J 
[  •SOS  ] 


[  *509  ] 
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The  Kino    good  as  a  conveyance  to  pass  an  estate  of  inheritance,  which 

The  inha-    can  only  be  by  feoflfment,  lease  and  release,  &c. ;   therefore  the 

^"v^ilS.^^   pauper  had  not  any  claim  to  dower ;  and  at  the  conclusion  Lord 

Ellbnbobough,   Ch.  J.    said   that   the  point  last  argued,  viz. 

whether  the  mother  was  guardian  by  law  to  the  copyhold  of  the 

infant,  was  the  only  point ;  and  upon  that  the  Court  would  take 

time  to  consider. 

Cur.  adv.  vult. 

Afterwards  on  this  day  his  Lordship  said  that  the  Court  had 

looked  into  the  cases,  and  particularly  Egleton's  case,t  and  that 

[  'sio  ]      it  seemed  to  them  that  the  *mother  was  the  guardian  of  the 

infant's  copyhold,  and  as  such  was  entitled  to  occupy  the  same 

irremoveably.     He  added  that  there  were  several  authorities 

grounded  on  Egleton's  case. 

Orders  quashed. 


1814.       THE  KING>.  The  INHABITANTS  of  the  Countt 

May  12,  -^ 

—  OF  KENT.J 

[  513  ]  (2  M.  &  S.  513—624.) 

Where  a  person  about  forty-five  years  back  erected  a  mill  and  dam 
thereto  for  his  own  profit,  per  quody  he  deepened  the  water  of  a  ford 
through  which  there  was  a  pubHc  highway,  but  the  passage  through 
which  was,  before  the  deepening,  very  inconvenient  at  times  to  the 
public,  and  the  miller,  afterwards  built  a  bridge  over  it,  which  the 
public  had  ever  since  used :  Held,  that  the  county  and  not  the  miller 
was  chargeable  with  the  reparation. 

Indictment  for  not  repairing  Footscray  bridge  in  the  common 
highway  over  the  river  Cray.  Plea,  that  long  before  the  time  of 
erecting  the  bridge,  in  the  same  place  and  part  of  the  river  where 
the  bridge  was  afterwards  erected,  there  was,  and  from  time 
immemorial  until  the  deepening  the  water  hereinafter  mentioned, 
had  been  a  public  highway  through  a  ford  in  the  said  river  for 
the  subjects  of  the  King  with  their  cattle  and  carriages,  and  that 

t  2  Rol.  Abr.  40.     Garde  P.  The    Queen   v.  Southampton    (1887) 

t  Cited  as  an  authoritative  deci-  19  Q.  B.  D.  590,  601 ;  56  L.  J.  M.  C. 
sion  by  Lord  Colebidgb,  Ch.  J.  in      112,  118,  57  L.  T.  261.- R.  0. 
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certain  persons  afterwards  and  before  the  erecting  the  bridge,  to  The  Kino 
wit,  on  the  first  of  January,  1767,  did  erect  in  and  across  the  thb  Inha- 
river  a  certain  mill,  dam,  and  works  appertaining  thereto,  and  ®^^^g^  ^' 
did  thereby  for  their  own  profit,  and  for  the  working  of  the  said 
mill,  obstruct  and  deepen  the  water  in  the  same  place,  and  part 
of  the  river  where  the  ford  and  highway  before  then  was,  and 
had  been  for  all  the  time  aforesaid,  and  where  the  said  bridge 
was  afterwards  erected,  and  did  by  such  deepening  of  the  water 
destroy  the  ford  and  render  the  highway  wholly  impassable ;  and 
it  then  and  there  became,  and  was  necessary  for  the  passage  of 
the  subjects  of  the  King  with  their  cattle  and  carriages,  and  the 
duty  of  the  said  persons,  to  erect  a  bridge  at  the  same  place  over 
the  river ;  whereupon  the  said  persons  afterwards,  to  wit,  on  the 
first  of  December  in  the  year  aforesaid,  did  first  erect  the  said 
bridge  in  *the  same  place,  and  part  of  the  river,  where  the  ford  [  *514  1 
and  highway,  before  the  deepening  of  the  water  of  the  river,  was 
and  had  been  for  all  the  time  aforesaid,  and  instead  of  the  high- 
way and  ford,  as  a  convenient,  fit,  and  useful  means  of  passage 
for  the  subjects  with  their  cattle  and  carriages  over  the  river, 
and  the  said  highway  was  altered  from  its  ancient  course  through 
the  ford,  unto  and  over  the  bridge,  and  has  so  continued.  It 
then  averred,  that  B.  Harenc  was,  and  still  is  owner  and  pro- 
prietor of  the  mill,  dam,  and  works,  and  that  the  proprietors  of 
the  mill,  ever  since  the  erecting  thereof,  have  kept  and  continued 
the  mill,  dam,  and  works,  and  have  kept  and  continued  the 
water  so  obstructed  and  deepened,  and  that  B.  Harenc  did,  and 
still  does  keep  and  continue  the  water  so  obstructed  and 
deepened.  By  reason  of  which  premises,  the  owners  and  pro- 
prietors of  the  mill,  dam,  and  works,  from  the  time  of  the 
bridge's  being  erected,  have  repaired,  and  been  liable  to,  and 
ought  to  repair,  and  B.  Harenc  still  ought  to  repair. 

Eeplication  that  the  inhabitants  of  the  county  ought  to 
repair. 

At  the  trial  before  Lord  EUenborough,  Ch.  J.,  at  the  last 
Sunmier  assizes  for  Surrey,  it  appeared,  that  before  the  mill  was 
built,  which  was  about  forty-five  years  ago,  there  was  a  ford 
through  the  river  where  the  bridge  now  stands,  which  was  a  part 
of  the  highway  from  London  to  Maidstone.    It  was  very  deep ; 
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The  KivQ    at  flood  times  up  to  the  middle,  and  at  ordinary  times  to  the 

thb^nha.    knee,  and  in  frosty  weather  was  very  unsafe  for  the  public. 

^^^Kent  ^'   After  the  mill  was  built,  the  water  was  increased,  but  it  did  not 

r  ♦BIS  1      ^PP^fl-r  to  any  greater  extent  than  about  three  inches.     *The 

miller  about  five  years  afterwards  built  the  bridge,  and  there 

was  no  doubt  that  the  public  had  since  used  it.t     A  verdict  was 

found  for  the  Crown ;  and  leave  was  reserved  to  the  defendants 

to  move  for  a  new  trial. 

Toddy y  in  Michaelmas  Term,  obtained  a  rule  nisi  on  the 
ground,  that  there  was  a  continuing  liability  in  the  owner  of  the 
mill  to  repair  the  bridge  so  long  as  the  obstruction  to  the 
passage  through  the  ford  remained.  And  he  compared  it  to  the 
liability  arising  in  respect  of  inclosure ;  and  also  referred  to  Rex 
V.  Inhabitants  of  Kent, I  where  a  similar  plea  to  the  present  was 
holden  well,  but  he  admitted  that  was  upon  the  construction  of  a 
private  Act  of  Parliament.     He  likewise  cited  1  Eol.  Abr.  368. 


[  518  ]  At  the  conclusion  of  the  argument.   Lord  Ellenborough, 

Ch.  J.  said,  that  independently  of  the  case  in  Eol.  Abr.,  he 

should  have  no  doubt  that  in  strict  conformity  with  the  Glus- 

bume  bridge  case,§  and  the  other  cases,  the  county  was  liable; 

but  as  that  case  was  brought  forward  so  much,  it  would  be  very 

material  to  have  an  inspection  of  the  record,  as  well  as  to  look 

at  the  Langforth  bridge  case,|i  which  had  been  mentioned  by 

Dampier,  J. 

Cur.  adv,  wit. 

Lord  Ellenborough,  Ch.  J.  on  this  day  delivered  the  judgment 
of  the  Court  in  substance  as  follows : 

After  stating  that  this  was  a  motion  for  a  new  trial  upon  an 
indictment  for  not  repairing  a  bridge,  and  recapitulating  the 
pleadings,  his  Lordship  said,  the  facts  proved  at  the  trial  corre- 
sponded in  substance  with  those  alleged  in  the  plea.     But  being 

t  It  did  not  appear  by  evidence  at  the  miller  had. 

the  trial  who  had  repaired  the  bridge,  J  12  R  R.  330  (13  East,  220). 

but  upon  the  argument,  it  was  ad-  §  5  Burr.  2597. 

mitted  on  the  part  of  the  Crown  that  ||  Cro.  Car.  36o. 


bitant8  op 
Kent. 
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of  opinion  that  by  the  stat.  22  Hen.  YIII.  the  county  was  liable  The  Eiko 
to  repair  all  public  bridges  in  the  county,  unless  they  could  shew  the^Inha- 
that  others  were  liable  by  prescription  or  by  reason  of  tenure,  I 
directed  the  jury  to  find  a  verdict  against  the  defendants.  On 
the  argument,  the  Court  was  pressed  by  the  case  from  1  EoU's 
Abr.  868.  '*  If  a  man  erect  a  mill  for  his  own  profit,  and  make 
a  new  cut  for  the  water  to  come  to  it,  and  make  a  new  bridge 
over  it,  and  the  subjects  use  to  go  over  this  as  over  a  common 
bridge,  *this  bridge  ought  to  be  repaired  by  him  who  has  the  [  'sio  ] 
mill,  and  not  by  the  county,  because  he  erected  it  for  his  own 
benefit."  Lord  Bolle  cites  the  8  Ed.  II.  as  adjudged  in  B.  B. 
for  Bow  bridge  and  Channel  bridge  against  the  Prior  of  Stratford. 
As  that  case  seemed  to  constitute  an  anomaly  in  the  law,  and  to 
be  at  variance  with  all  the  cases,  though  it  was  attempted  by 
Blackstonb,  J.  in  5  Burr.  2594,  the  Glusburne  Beck  case,  to  be 
reconciled  with  it,  on  the  distinction  between  an  obUgation  to 
repair  and  an  obligation  to  erect,  founded  on  the  words  of  Magna 
Charta,  c.  15 :  "  Nulla  viUa  nee  liber  homo  distringatur  facere 
l)ontes,"  (which  distinction,  however,  does  not  seem  to  be  well 
founded,)  and  as  we  were  desirous  of  seeing  what  manner  of 
obligation  was  stated,  and  of  inspecting  that  record,  the  Court 
directed  a  diligent  search  to  be  made,  and  the  record  has  been 
found  in  the  chapter-house  at  Westminster.  It  is  not  necessary 
to  state  the  whole  proceedings  which  run  to  a  considerable 
length.  The  record  begins  with  a  commission  directed  to  cer- 
tain persons,  to  inquire  who  ought  to  repair  the  bridges  and 
causeways  between  Stratford  Bow  and  Ham  Stratford.  It  appears 
from  the  return  which  is  continued  to  Easter  Term,  9  Ed.  II., 
that  they  had  originally  been  built  as  an  act  of  charity,  by  the 
Lady  Matilda  then  Queen  of  England,  who  must  have  been  the 
wife  of  King  Stephen,  and  not  the  Empress  Maud,  as  on  first 
view  I  thought,  who  bought  certain  lands,  &c.  for  the  reparation 
of  the  said  bridges,  &c. ;  that  she  gave  the  said  lands,  &c.  to  the 
Abbess  of  Barking,  on  condition  that  she  and  her  successors 
should  repair  the  said  bridges.  The  Abbess  of  Barking  granted 
them  to  the  Abbot  of  Stratford  on  the  same  condition,  and  also 
at  a  yearly  rent  of  fou:  marks  *in  silver.  It  is  unnecessary  to  [  ♦u20  ] 
go  through  the  whole  recorJ,  which,  however,  contains  matter  of 
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great  curiosity.  It  is  enough  to  state  that  the  Abbot  and  Abbess 
being  impleaded  on  a  charge  by  reason  of  tenure  in  9  Ed.  II., 
arranged  the  dispute  by  concord.  The  Abbot  and  Prior,  Proctor 
and  Celararius,  came  and  acknowledged  their  signature  to  an 
agreement  with  the  Abbess,  by  which  they  bound  themselves  to 
the  King  and  the  Abbess  for  ever  to  repair  the  bridges,  &c. 
The  words  of  concord  are,  that  the  King  and  his  heirs  may 
distrain  the  Abbot  and  his  successors  to  the  maintenance  and 
repair  of  the  said  bridges  and  causeway,  &c.  Thus  it  appears, 
the  real  question  was  on  an  obligation  to  repair,  by  reason  of  the 
tenure  of  certain  lands,  and  that  no  such  question  as  supposed 
by  Lord  BoUe,  that  is,  of  a  legal  obligation  resulting  from  the 
building  of  the  bridge  by  the  mill-owner  for  his  benefit,  was  ever 
directly  or  indirectly  decided,  or  could  properly  be  argued. 
Laying  that  case  out  of  the  way,  the  authorities  from  first  to 
last  are  uniform,  and  establish  the  case  as  cited  by  Nortlieyy 
Attorney-General,  in  Rex  v.  Inhabitants  of  Wilts,  1  Salk.  859, 
that  if  a  private  person  build  a  private  bridge  which  afterwards 
becomes  of  public  convenience,  the  county  is  bound  to  repair  it. 
The  consequence  of  this  is,  that  there  must  be  judgment  against 
the  defendants.! 


[♦521,».] 


t  We  have  been  favoured  with  a 
copy  of  the  record  relating  to  the 
Stratford  Bridge  case,  and  in  com- 
pliance with  the  wishes  of  several 
gentlemen  of  the  profession,  we  have 
subjoined  it  in  the  following  note. 

Copy  i'kom  an  Exteact  fubnibhed 

THE  COUKT  BY  Mk.  DeALTEY. 

Pleas  before  the  King  of  Easter 
Term,  6  Ed.  II.  Rot.  95.  King  Edward 
the  Ist,  in  the  Slst  year  of  his  reign 
commanded  Roger  le  Brabanzon  *and 
three  other  persons  to  inquire  who 
ought  to  repair  the  bridges  and 
causeways  in  the  King's  highway 
between  Stratford  Bow  and  Ham 
Stratfoi-d,  and  about  defect  in  the 
maintaining  the  repair  of  the  same, 
who  took  inquisition  thereupon  by 


twelve  jurors  of  the  county  of  Essex, 
and  twelve  others  of  the  county  of 
Middlesex. 

And  they  say,  that  the  passage 
over  the  water  of  Lea  at  Stratford 
Bow  anciently  used  to  be  in  a  cer- 
tain place  called  Oldford,  which  is  a 
mile  distant  from  the  place  where 
the  bridges  and  causeway  now  are, 
at  which  passage  many  passengers 
were  at  divers  times  drowned  and 
put  in  danger. 

And  when  afterwards  notice  of 
such  great  danger  came  to  the  Lady 
Matilda  then  Queen  of  England,  she, 
pietaie  mota,  directed  inquiry  to  be 
made  where  bridges  and  a  causeway 
might  be  better  and  more  commo- 
diously  made  for  the  utility  and  ease 
of  the  country,  and  the  passengers, 
&c.     Wheieupon   the    said    Queen 
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caused  to  be  built  two  stone  bridges 
oyer  tbe  water  of  Lea,  one  at  the 
town  of  Stratford  Bow,  and  the  other 
oyer  another  trench  of  the  same 
water  towards  Essex,  which  is  called 
Channel  Bridge,  and  a  causeway 
between  the  two  bridges,  so  that  all 
passengers  might  pass  well  and 
securely. 

And  because  the  Queen  wished 
that  the  said  bridges  and  causeway, 
so  built  gratuitously,  might  for  eyer 
thereafter  be  maintained  and  re- 
paired, she  bought  certain  lands, 
rents,  meadows,  and  a  water-mill 
called  Wigge  Mulno,  and  constituted 
and  ordained  them  for  the  mainten- 
ance and  reparation  of  the  said 
bridges  and  causeway. 

And  because  she  hoped  that  the 
maintenance  and  reparation  afore- 
said would  be  better  and  more 
securely  performed  by  religious  per- 
sons, if  they  were  charged  therewith, 
than  by  seculars,  lest  such  secular 
persons  and  their  heirs  by  lapse  of 
time  might  happen  to  fail,  and  there 
was  not  then  any  religious  house 
nearer  to  the  said  bridges  and  cause- 
way than  the  Abbey  of  Barcking 
(because  the  Abbey  of  Stratford  was 
not  then  founded),  she  gaye  the  said 
lands,  rents,  and  meadows  and  mill 
with  the  appurtenances  to  the  then 
abbess  of  her  house  at  Barcking,  so 
that  she  and  her  successors,  &c. 
should  repair  and  sustain  the  said 
bridges  and  causeway,  when  it  should 
be  neces-^ary,  for  eyer. 

But  afterwards  Gilbert  de  Mount- 
fitchet  founded  the  Abbey  of  Strat- 
ford, and  because  the  abbot  of  the 
same  house  acquired  the  lands,  &c. 
from  the  said  abbess  because  they 
were  near  to  his  abbey,  and  were 
situated  conyeniently  for  his  house, 
doing  (as  he  and  his  successors)  the 
repair  and  maintenance  of  the  said 
bridges  and  causeway  for  the  said 
abbess  and  her  successors,  and  her 
house  of  Barcking,  &c.  and  render- 


ing to  them  besides  four  marks  of     The  King 
silyer  per  annum.  «• 

And  they  say,  that  the  said  abbot    'F^J^J^^tl 

,  X-  •     jxi.         -ju   -J  BITANT8  OP 

for  sometune  repaired  the  said  bridges  Kent. 
and  causeway,  by  reason  of  the  said 
tenements  and  the  scite  of  the  mill 
aforesaid,  and  afterwards  assigned 
one  Godfrey  Priat  to  do  the  repair 
and  maintenance  thereof  in  the  name 
of  him  and  his  house,  and  for  that 
purpose  deliyered  to  him  horses  and 
a  cart,  and  made  a  house  for  him  on 
the  causeway,  and — de  abbatia  sua 
de  Stratford  singulis  diebus  capien- 
dum  eidem  per  correctam  suam  dedit, 
which  said  Godfrey  for  a  long  time 
did  these  repairs  and  maintenance, 
but  *then  he  often  required  assist-  [  *o22, «.] 
ance  to  this  from  certain  passengers, 
by  whose  contribution  they  afforded 
him  assistance,  so  that  he  acquired 
much  profit  thereby:  which  when 
the  said  abbot  perceiyed,  he  said  to 
the  said  Qt>dfrey  that  he  might  do 
the  said  repairs  and  maintenance 
from  such  his  perquisites,  without 
any  assistance  from  the  said  abbey, 
and  wholly  withdrew  his  contribu- 
tion :  whereupon  the  said  Godfrey 
afterwards  collected  a  toll  from 
several  passengers,  and  caused  staples 
and  bars  to  be  made  upon  the  bridges, 
so  that  carriages  and  horses  could 
not  pass  until  they  had  paid  the  toll, 
unless  they  were  magnates,  whom  he 
permitted  to  pass,  and  so  the  right 
and  certain  maintenance  of  the  said 
bridges  and  causeway  ceased. 

They  say  also  that  three  mills  are 
situate  upon  the  causeway  towards 
the  north,  yiz.  one  a  fulling  mill  by 
a  master  of  the  house  of  St.  Thomas 
de  Acre,  which  mill,  and  also  the 
scite  of  another  mill  the  said  master 
now  holds. 

And  the  other  two  mills  by  the 
keeper  of  London  Bridge,  yiz.  the  one 
a  water-mill  called 
and  the  other  a  fulling-mill  called 
Spriveman's  Mulne,  which  two  mills 
the  keeper  of  the  said  bridge  now 
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The  Kixo    holds;    from  which   mills   descend 
9.  three  coiirses  of  water  with  three 

The  Inha-    trunks  made  across  the  said  cause- 

""kent.^^  way  by  the  said  master  and  keeper 
for  a  long  time  after  the  said  cause- 
way was  made:  oyer  which  trunks 
three  wooden  bridges  were  made  by 
the  said  master  and  keeper,  which 
are  in  great  want  of  repair. 

I  ♦523,  If.  ]  They  say  also  that  one  arch,  and 
almost  another  of  the  bridge  at 
Stratford  Bow,  towards  Stratford, 
are  obstructed  by  one  Albert  at 
Briggs,  and  two  others,  who  have 
built  quays  in  the  water  of  Lea,  and 
obstructed  the  course  of  the  water, 
by  which  the  causeway  in  another 
part  is  much  deteriorated  by  the 
diversion  of  the  water  from  its  right 
course. 

It  being  inquired  who  are  bound 
to  repair  tiie  aforesaid  three  wooden 
bridges  made  in  the  causeway,  they 
say  as  well  they  who  hold  the  said 
mills  founded  and  planted  upon  the 
said  three  trunks  as  the  said  abbot, 
who  has  the  profit  of  the  courses  of 
water  running  under  these  bridges 
to  the  T"^l^  of  the  said  abbot,  situate 
on  the  trunks  aforesaid,  towards  the 
north. 

And  they  say,  that  the  said  abbot 
ha?  the  greater  profit,  because  that 
the  three  miUs  aforesaid  of  the  said 
abbot  are  nearly  sustained  by  the 
said  trunks,  because  these  nulls  had 
no  assistance  of  water  without  these 
trunks,  whereby  they  might  con- 
veniently be  sustained,  unless  by 
the  reflux  of  the  Thames  at  tides. 
And  for  that  reason  it  seems  to  them 
that  the  said  abbot  is  bound  to  repair 
and  maintain  two  of  the  said  wooden 
bridges,  viz.  towards  Essex,  and  the 
said  master  and  keeper  the  third  of 
the  said  bridges  towards  Stratford 
Bow. 

It  being  also  inquired  what  tene- 
ments the  said  abbot  holds  of  these 
tenements  which  the  said  Queen 
gave  to  the  house  of  Barcking  for 


the  repair  of  the  said  bridges  and 
causeway,  they  say  that  he  holds 
all  these  tenements.  It  being  en- 
quired for  what  time  the  said  repar- 
ation has  been  withdrawn,  they  say 
that  they  are  ignorant. 

By  reason  of  which  said  inquisi- 
tion, it  was  commanded  to  the  sheriffs 
of  Essex  and  Middlesex,  that  they 
should  cause  to  come  ^before  the 
King  in  fifteen  days  of  Easter  the 
said  Abbot  of  Stratford,  to  know  if 
he  can  say  any  thing  why  he  ought 
not  to  repair  and  maintain  the  said 
causeway  and  all  the  bridges,  except 
one  wooden  one,  according  to  the 
tenor  of  the  said  inquisition.  And 
also  to  cause  to  come  the  said  master 
and  keeper,  to  shew  why  they  ought 
not  to  repair  the  wooden  bridge. 

The  abbot  comes,  and  John  de 
Norton,  who  prosecutes  fbr  the 
King,  says,  that  the  said  abbot 
ought  to  repair  the  causeway  and 
all  the  bridges,  except  the  one 
wooden  bridge  which  the  master  and 
keeper  are  bound  to  repair;  for  he 
says,  that  the  said  abbot  and  his 
predecessors  have  been  used  to  repair 
them,  and  holds  the  lands,  &c.  for 
the  repair  and  maintenance  thereof. 

And  the  said  abbot  says,  that  he  is 
not  bound  to  repair  the  causeway  or 
any  bridges  between  Stratford  Bow 
and  Ham  Stratford,  except  a  bridge 
called  Channel  Bridge,  nor  have  he 
or  his  predecessors  been  used  to 
repair  them,  nor  hold  any  lands  by 
which  they  are  bound,  and  puts  him- 
self upon  the  country. 

And  the  keeper  of  the  aforesaid 
bridge  says,  that  he  is  the  keeper  of 
London  Bridge  at  the  will  of  the 
mayor  and  commonalty,  without 
whom  he  cannot  answer,  and  prays 
aid,  &c. 

And  the  said  master  says,  that 
inasmuch  as  it  is  found  by  the  said 
inquisition,  that  he  and  the  said 
keeper  ought  to  repair  a  certain 
wooden  bridge  in  common,  he  prays 
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judgment  whether  he  alone  ought 
to  answer  without  the  said  keeper. 
Wherefore  it  is  commanded  to  the 
sheriffs  of  London  that  they  cause 
the  mayor,  &c.  to  come;  the  same 
day  is  given  to  the  said  keeper. 

And  the  sheriff  of  Essex  is  com- 
manded to  summon  a  jury  between 
the  King  and  the  abbot. 

And  the  jury  being  sworn  say, 
that  the  abbot  is  not  bound  to  repair 
the  said  causeway  nor  the  bridges 
between  Stratford  Bow  and  Ham 
Stratford,  but  only  one  bridge  called 
Channel  Bridge,  nor  does  the  abbot 
hold,  nor  have  his  predecessors  held 
any  tenements  for  which  they  are 
bound  to  repair  them ;  therefore  it  is 
considered  that  the  abbot  go  without 
day. 

Afterwards  in  Michaelmas  Term, 
7  Ed.  n.  come  the  mayor  and  com- 
monalty, and  the  master  of  the  house 
of  St.  Thomas  de  Acre,  and  the 
keeper  of  London  Bridge,  and  John 
de  Norton  who  sues  for  the  King 
sajB,  that  they  are  boimd  to  repair 
the  said  causeway  and  bridges  as 
by  the  inquisition  is  found,  which 
they  deny,  and  thereupon  issue  is 
joined. 

And  the  King  commands  the 
sheriff  of  Essex  also  to  summon  the 
Abbess  of  Barcking. 

In  Hil.  Term,  7  Ed.  IT.  she  comes 
and  says,  that  she  is  not  bound  to 
repair  and  maintain  the  said  bridges 
and  causeways,  nor  did  she  or  her 
predecessors  take  any  lands  for  the 
reparation  or  maintenance  thereof. 

And  thereupon  issue  is  joined,  and 
a  jury  summoned  as  well  of  Essex  as 
of  Middlesex.  And  in  TriD.  Term, 
7  Ed.  11.  the  abbess  challenges  all 
the  jurjTnen,  and  departs  the  Court 
in  contempt  of  Court. 

And  in  Trin.  Term,  8  Ed.  II.  the 
King*8  attorney  and  the  abbess  ap- 
pearing, the  jury  find  that  Queen 
Matilda  caused  to  be  made  the  *two 
bridges  and  causeway  as  foiind  by 
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the  inquisition  and  bought  the  lands,     The  Kino 
&c.  for  their  repair,  and  gave  them  v. 

to  the  abbess,  that  she  and  her  sue-    "^^^  Inha- 
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cessors  might  keep  them  in  repair,         Kent. 

and   that   the   present   abbess,   by 

reason  of  her  tenure  of  those  lands, 

&c.  ought  to  repair  and  maintain 

the  said  bridges  and  causeway.  And 

the  sheriff  is  commanded  to  distrain 

her. 

And  as  to  the  master  of  the  house  of 
St.  Thomas  de  Acre,  and  the  keeper 
of  London  Bridge,  they  say  that 
there  were  three  trunks  made  across 
the  said  causeway  by  the  said  master 
and  keeper  after  the  said  causeway 
was  made  by  the  said  Queen,  upon 
which  trunks  there  are  three  wooden 
bridges  made  in  the  said  causeway 
by  the  said  master  and  keeper  by 
which  the  said  causeway  is  much 
deteriorated. 

Afterwards  in  Easter  Term,  9 
Ed.  II.  the  abbot  and  prior  proctor 
and  celararius  of  Stratford  come  and 
acknowledge  their  signature  to  an 
agreement  with  the  Abbess  of  Barck- 
ing, by  which  they  bind  themselves 
to  the  King  and  to  the  Abbess  for 
ever,  in  future  to  repair  the  bridges 
and  causeway,  and  to  keep  the  Abbess 
and  her  successors  discharged  from 
the  repair,  for  which  the  Abbess 
paid  them  200/.  of  silver,  saving  the 
rent  of  four  marks  due  to  the  Abbess. 
Dated  Friday,  post  festum  Valentine 
1315,  9  Ed.  II.  And  they  conceaae- 
runt,  that  the  King  and  his  heirs 
and  their  ministers  may  distrain  the 
Abbot  and  his  successors  by  all  their 
possessions  spiritual  and  temporal,  to 
the  maintenance  and  repair  of  the 
said  bridges  and  causeway,  and  that 
they  will  keep  the  Abbess  and  her 
successors  indemnified. 

Short  Abstract  of  other  Eecords 

about  the  same  time,  relating 

to  the  same  subject. 

(Rot.   35,   in  Done.   Trin.  Term,      [  ♦521,  n] 
7  Ed.  n.).    The  King's  writ  is  sent 

z 
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DOE,  ON  THE  Demise  of  SCHOLEFIELD  and  Others 
ari\  ».  ALEXANDERt 

(2  M.  &  S.  625—532.) 

[  ^^^  ]  Upon  a  lease  resenring  rent  payable  quarterly,  with  a  proviBO,  that  if 

fhe  rent  be  in  arrear  twenty-one  days  next  aftea*  day  of  payment,  being 
lawfully  demanded,  the  lessor  may  re-enter :  Held,  that  fiye  quarters 
being  in  arrear,  and  no  sufficient  distress  on  the  premises,  lessor  might 
re-enter  without  a  demands    Dissentient,  Lord  Ellenbobouoh,  Ch.  J. 

Ejectment  on  a  proviso  contained  in  a  lease  for  re-entry  for 
non-payment  of  rent. 

At  the  trial  before  Lord  EUenborough,  Gh.  J.  at  the  Middle- 
sex sittings  after  last  Term,  I  it  appeared,  that  by  the  lease  the 
rent  was  reserved  quarterly,  with  a  proviso,  that  if  the  rent 
should  be  unpaid  21  days  next  after  any  of  the  days  of  payment, 
(being  lawfully  demanded,)  the  lessor  should  have  a  right  to  re- 
enter. There  were  five  quarters'  rent  in  arrear,  and  no  sufficient 
distress  upon  the  premises ;  but  it  was  not  proved  that  there 
had  been  any  demand.  His  Lordship  thought  that  where  it  was 
expressly  provided  by  the  lease,  that  the  rent  should  be 
demanded,  the  stat.  4  Geo.  II.  c.  28,  §  did  not  relieve  the  party 
from  the  obligation  of  making  a  demand ;  and,  consequently,  a 
demand  not  being  proved,  the  lessor  was  not  entitled  to  re- 
enter; but  he  allowed  the  plaintiff  to  take  a  verdict,  giving 

to  the  justices  to  inquire  of  those         (Bot.  99,  same  Term).    She  im- 

who  obstructed  the  water  of  Lea  by  pleads  the  tenants  of  the  lands,  and 

building  one  arch  and  a  half  of  the  they  not  appearing,  process  of  at- 

bridge  at  Stratford  Bow,  by  which  tachment  is  awarded  against  them, 
the  causeway  beyond  the  bridge  was         On  Hot.  72  is  entered  a  transcript 

deteriorated  for  thirty  feet.  of  the  agreement  entered  into  between 

(Rot.  80,  same  Term).    The  Abbess  the  Abbess  of  Barcking  and  Abbot  of 

of  Barcking  impleads  the  Abbot  of  Stratford  as  hereinbefore  stated. 
Stratford,  and  the  tenants  of   the         Ed.  II.  succeeded  to  the  throne 

lands  appomted  for  the  repair  of  the  the  7th  July,  1307. 
bridges,  to  shew  wherefore  they  do         t  This  decision  is  followed  in  Doe 

not  exonerate  her.  d.  E,  of  Shrewsbury  v.  WiUon  (1822) 

(Rot.  72,  Hil.  Term,  8  Ed.  11.).  6  B.  &  Aid.  363  (fourth  point).— B.  C. 
The  Abbess  of  Barcking  impleads         X  This  is  apparently  the  case  of 

the  Abbot  of  Stratford,  and  other  the  same  name  reported  (on  another 

persons  who  hold  part  of  the  lands,  point)  14  B.  B.  830,  3  Camp.  516. — 

charged  with  the  repair  of  the  cause-  F.  P. 

way  and  bridges,  to  shew  cause  why         §  Substantially  the  same  as  15  & 

they  do  not  keep  her  indemnified.  16  Vict.  c.  76,  s.  210. — B,  €• 
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leave  to  the  defendant  to  move  to  enter  a  nonsuit  upon  this        bob 
point.  Albxawdbb. 

Accordingly,  Litdedale  obtained  a  rule  nisi  for  that  purpose ; 
and  cited  the  opinion  of  Lord  Mansfield  in  Goodright  v.  Cator,\ 
that  the  meaning  of  the  4  Geo.  II.  was  certainly  only  this,  that 
where  there  is  no  stipulation  in  the  lease  for  entry  without 
demand,  you  may,  notwithstanding,  enter  without  demand, 
provided  six  *month8'  rent  is  in  arrear,  and  there  is  not  a  [  *526  ] 
sufficient  distress. 

The    Attorney-General    and    MaiTyat  shewed    cause,    and 
[cited]  Doe  v.  Wandlass.l 

Litdedale,  contra,  admitted  that  before  the  statute,  whether  [  527  ] 
the  lease  stipulated  for  a  demand  or  not,  a  demand  was  neces- 
sary according  to  the  formalities  of  the  common  law ;  but  he 
contended,  that  the  statute  was  passed  for  the  sole  purpose  of 
ilispensing  with  those  formalities,  and  not  with  any  view  of 
interfering  with  the  agreements  of  parties ;  and,  therefore,  where 
the  parties  have  agreed  that  there  shall  be  a  demand,  a  demand 
is  still  necessary,  though  since  the  statute  it  need  not  be  a 
demand  accompanied  with  all  the  formalities  required  by  the 
common  law.    ♦    ♦    ♦ 

Lord  Ellenbobough,  Gh.  J. :  [  528  ] 

The  doubts  which  I  entertained  on  the  construction  of  this 
statute  at  a  very  early  period  of  this  cause,  I  cannot  say  are  yet 
removed ;  but  I  do  not  know  that  the  opinion  which  I  have 
formed  in  the  result  is  in  concurrence  with  the  rest  of  the  Gourt. 
It  appears-  to  me,  that  the  statute  had  in  contemplation  the 
inconvenience  arising  from  the  niceties  required  in  making  a 
demand  at  common  law.  The  party  was  bound  to  go  to  the 
premises  before  sunset,  and  to  make  a  demand  at  a  particular 
time  and  in  a  particular  form,  which  was  necessary  to  be 
observed,  either  by  posting  up  a  notice,  or  making  due  procla- 
mation. From  all  which  operose  business,  the  Legislature,  as  it 
seems  to  me,  meant  to  relieve  the  parties,  and  to  cure  the 

t  Doug.  477,  4th  ed.  t    4  B.  E.  393  (7  T.  E.  117). 

z  2 
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Do«        niceties  attending  a  re-entry  at  common  law,  which  was  fomided 
Alexandeb.  on  a  demand  in  the  manner  above  stated.    But  here  the  party 
stipulates  for  a  demand ;   he  does  not  stipulate  for  a  demand 
with  all  the  necessary  formalities  of  the  common  law;    the 
stipulation  does  not  relate  to  a  demand  of  such  nicety,  but  only 
that  it  shall  be  lawfully  demanded,  and  I  do  not  see  why  I  must 
refer  that  to  a  demand  as  upon  a  re-entry  at  common  law.     To 
call  it  indeed  a  re-entry  at  common  law,  is,  strictly  speaking, 
incorrect.     One  would  think  at  first  reading  the  statute,  that  a 
right  of  re-entry  on  half  a  year's  rent  being  in  arrear  was 
[  ♦529  1       intended,  but  it  afterwards  goes  on  to  add,  "  and  that  no  *8ufl&- 
cient  distress  is  to  be  found  on  the  premises."   But,  as  I  observed, 
a  right  of  re-entry  at  common  law,  such  as  this,  did  not  exist,  it 
is  a  right  growing  out  of  the  contract  of  the  parties.    It  is  partly 
matter  of  stipulation,  and  partly  at  common  law;   and  that 
appears  to  me  to  be  the  thing  from  which  the  Legislature 
intended  to  relieve  the  parties,  in  respect  of  the  great  niceties 
which  the  law  imposed.    If  the  lease  had  stipulated  that  the 
party  should  be  at  liberty  to  re-enter  for  non-payment  of  rent 
simply,  then  if  it  had  been  before  the  statute,  he  must  have 
pursued  the  forms  which  the  common  law  imposed,  but  after  the 
statute  he  need  not.    But  where  there  is  a  stipulation  in  a  lease 
after  the  statute  that  the  rent  shall  be  lawfully  demanded,  the 
party  who  so  stipulates,  knows  that  the  demand  need  not  be 
made  according  to  the  formalities  of  the  conunon  law,  but  still  ii 
makes  a  demand   necessary;    ''lawfully  demanded"  does  not 
now  mean  demanded  with  all  the  strictness  of  the  common  laif, 
but  an  e£fectual  demand.     It  appears  to  me,  that  the  statute  wa& 
not  meant  to  remedy  any  case  but  that  where  a  demand  was  to 
be  made  according  to  the  course  of  the  common  law ;  but  where 
parties  by  their  own  stipulations  introduce  the  necessity  of  a 
demand,  that  stipulation  is  not  made  null  by  the  statute,  and  of 
no  e£fect,  but  a  demand  must  still  be  made. 

Le  Blanc,  J. : 

I  confess  I  feel  great  difficulty  in  giving  any  other  con- 
struction to  the  words  "  lawfully  demanded  "  except  that  which 
is  referable  to  a  demand  at  common  law^  such  as  would  be 


VOL.  XV.]  1814.    K.  B.    2  M.  &  S.  529— 531.  841 

fiafficient  to  authorize  a  re-entry.  The  Act  of  Parliament  meant  doe 
to  remedy  the  difficulties  which  landlords  were  under  in  making  a  alkxajider. 
re-entry  according  to  the  formalities  of  the  common  *law.  For  [  ♦530  ] 
that  purpose  it  meant  to  allow  them,  under  certain  circum- 
stances, to  serve  a  declaration  in  ejectment,  and  where  there  was 
no  sufficient  distress  on  the  premises  to  recover  possession  with- 
out a  previous  formal  demand.  If  the  party  had  stipulated  that 
the  landlord  should  have  a  right  to  re-enter  in  case  of  nonpay- 
ment of  rent,  it  is  clear  that  before  the  statute  the  landlord  must 
have  made  a  conmion  law  demand,  in  order  to  entitle  himself  to 
re-enter.  And  where  the  statute  meant  to  remedy  that,  it 
applies  as  well  to  cases  where  the  party  has  expressed  that  the 
landlord  shall  re-enter  after  the  rent  has  been  lawfully  demanded, 
as  where  that  is  omitted.  The  inclination,  therefore,  of  my 
opinion  is  that  this  is  a  case  within  the  provisions  of  the  Act, 
more  than  half  a  year's  rent  being  in  arrear,  and  there  being  no 
sufficient  distress  on  the  premises,  notwithstanding  the  introduc- 
tion of  the  words  lawfully  demanded,  and  therefore  the  plaintiff 
is  entitled  to  recover. 

Bayley,  J. : 

I  cannot  but  distrust  my  own  opinion  when  I  find  that  it  differs 
from  that  of  my  Lord  on  a  point  to  which  he  has  before  given  his 
attention.  But  it  seems  to  me  that  this  is  a  case  remedied  by 
the  Act.  Before  the  Act  a  party  could  not  have  recovered  without 
a  formal  re-entry ;  a  lawful  demand  was  considered  as  essential ; 
and  therefore  every  clause  of  re-entry  contained  in  effect,  though 
not  in  terms,  the  words  lawfully  demanded.  A  lawful  demand 
was  on  the  day  of  the  rent  becoming  due,  and  to  be  made  about 
sunset.  The  Legislature  thought  that  was  a  difficulty  imposed 
on  landlords  without  being  attended  with  any  beneficial  conse- 
quences to  the  tenant ;  that  it  was  an  "^idle  ceremony  of  form.  [  *o3i  ] 
And  therefore  the  statute,  after  reciting  the  inconveniences, 
provides,  that,  in  all  cases  where  the  landlord  has  a  right  of 
entry  for  non-payment  of  rent,  and  half  a  year's  rent  shall  be 
due,  he  may,  without  a  formal  demand,  serve  a  declaration  in 
ejectment.  Then  it  goes  on  to  provide,  that  in  case  of  no 
sufficient  distress  on  the  premises,  the  lessor  shall    recover 
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Doe  judgment  in  the  same  manner  as  if  the  rent  had  been  legally 
AlexI'ndeb.  demanded  and  re-entry  made.  It  has  been  contended  by  Mr. 
lAttledale  that  here  the  lessor  had  no  right  to  re-enter,  by  reason 
of  the  words  introduced  into  the  proviso,  that  the  rent  should  be 
lawfully  demanded,  unless  he  made  a  previous  demand.  But  if 
before  the  statute  those  words  were  in  substance  contained  in 
the  common  law  proviso,  though  not  expressed,  I  do  not  think 
that  their  being  expressly  stated  since  the  statute  will  vary  the 
legal  effect  of  the  proviso.  And  there  is  no  inconvenience  likely 
to  result  from  this  construction,  because  the  service  of  the 
declaration  in  ejectment  apprises  the  party  what  the  lessor 
claims,  and  the  party  may  come  to  the  Court  and  apply  to  stay 
the  proceedings  on  payment  of  the^  arrears  of  rent.  I  am  aware 
it  may  be  said,  that  that  will  put  the  party  to  expense,  but  the 
fault  is  his,  in  not  being  ready  with  his  rent  at  the  time.  If  the 
introduction  of  these  words  imposed  the  necessity  of  a  demand 
notwithstanding  the  statute,  I  cannot  understand  what  other 
description  of  demand  would  be  sufficient,  in  place  of  a  demand 
at  common  law.  Nothing,  as  it  seems  to  me,  would  have  done 
in  this  case  but  a  strict  formal  demand  complying  with  all  the 
niceties  of  the  common  law,  supposing  there  had  been  a  sufficient 
distress.  If  so  I  cannot  put  a  different  construction  on  this 
[  ♦582  ]  proviso,  where  there  is  *a  sufficient  distress  on  the  premises, 
and  where  there  is  no  sufficient  distress.  For  these  reasons  it 
seems  to  me  that  this  case  is  the  same  as  if  there  had  been  a 
legal  demand  of  the  rent. 

Dampibr,  J.  : 

I  think  there  was  no  necessity  for  a  demand  of  the  rent  on  the 
premises.  The  right  to  re-enter  grows  out  of  the  stipulation  of 
the  parties.  A  demand  is  necessary  as  a  consequence  of  law, 
and  there  was  the  same  necessity  for  a  demand  before  the  statute 
whether  the  lease  contained  the  words  "  lawfully  demanded  "  or 
not.  Therefore  the  maxim  applies,  expressio  eorum  qua  tacite 
insimt  nihil  operatur.  Then  the  statute  says,  "  in  all  cases  when 
half*  a-year's  rent  shall  be  in  arrear,  and  the  landlord  has  a  right 
of  entry,"  the  remedy  shall  apply,  provided  there  be  no  sufficient 
distress.    It  strikes  me  that  the  same  words  in  a  proviso  cannot 
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have  a  different  meaning  since  the  statute  from  that  which  they  doe 
had  before  the  statute.  No  other  demand  is  substituted  by  the  alkxandeb. 
statute  for  that  which  the  law  would  have  required  before  the 
statute  where  a  demand  was  expressly  provided  for  by  the  stipu- 
lation of  the  parties.  It  appears  to  me,  this  case  falls  within 
the  same  mischief  that  was  intended  to  be  cured  by  the  statute, 
and  that  the  words  in  the  lease  must  mean  such  a  demand  as 
was  required  at  the  common  law,  and  therefore  the  statute  has 
dispensed  with  such  demand. 

Lord  Ellenborough  added  at  the  conclusion,  that  his  con- 
struction of  the  words  ''lawfully  demanded,"  in  the  lease, 
certainly  did  not  import  a  demand  according  to  the  strictness 
of  the  common  law,  but  any  demand  whatever  without  reference 

to  the  common  law. 

Rule  discharged. 


DOE,  ON  THE  Demise  of  LADY  WILSON,  v.  ABEL.       ish. 

(2  M.&S.  541-549.)  ^^'^' 

Lease  of  land  for  term  of  years  with  a  covenant  by  lessee  tliat  if  [  ^^1  ] 
lessor  should  be  desirous  during  tHe  term  to  take  all  or  any  part  of  the 
land  for  buUding  thereon,  &c.  it  should  be  lawful  for  her  to  come  into 
and  enter  upon  all  or  any  part  to  make  such  buildings  as  she  should 
think  pro})er,  and  to  do  all  necessary  acts  without  interruption  by  lessee, 
provided  lessor  gave  six  months'  notice  of  such  intention,  with  a  proviso 
also  that  the  lease  should  be  void  for  non-performance  of  covenants : 
Held*  that  lessor  having  agreed  with  a  third  person  to  the  terms  of  a 
building  contract,  might  give  six  months'  notice  of  her  intention  to  take 
the  whole  of  the  land  for  building,  and  at  the  expiration  of  that  time, 
and  after  refusal  by  the  tenant  to  deliver  up  possession,  might  bring 
ejectment. 

Ejectment  for  land  at  Hampstead.  At  the  trial  before  Lord 
Ellenborough,  Gh.  J.  at  the  Middlesex  sittings  in  Easter  Term, 
1818,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  the  following  case  : 

By  lease  (20th  December,  1805)  Lady  Wilson  (the  lessor  of  the 
plaintifif)  demised  to  the  defendant  for  21  years  from  Michaelmas 
preceding  at  the  yearly  rent  of  221.  a  field  of  meadow  or  pasture 
land  in  Hampstead,  then  in  the  occupation  of  the  defendant,  and 
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Doe  containing  two  acres,  two  roods,  and  fifteen  perches,  with  an 
Abel.  exception  of  all  mines,  quarries,  royalties,  metals,  gravel,  timber, 
&c.,  and  full  and  free  liberty  (among  other  things)  for  Lady 
Wilson,  or  any  others  authorized  by  her,  to  come  into  the 
demised  premises  at  all  seasonable  times  in  the  day-time,  there 
to  examine  the  state  thereof,  and  for  any  other  reasonable 
occasion,  and  under  the  following  covenant  (among  others)  on 
the  defendant's  part : 

"  That  if  the  lessor  or  person  entitled  to  the  freehold  or  in- 
heritance should  be  desirous  at  any  time  during  the  term  to  take 
all  or  any  part  of  the  land  demised  for  building  thereon,  and  for 
yards  and  gardens  to  such  buildings,  it  should  be  lawful  for  the 
lessor  or  her  assigns,  or  person  entitled  as  aforesaid,  to  enter  and 
[  •512  ]  come  *into  and  upon  all  or  any  part  or  parts  of  the  said  land  to 
make  such  buildings  as  she  or  they  should  think  proper ;  and 
generally  to  do  all  such  acts  as  should  be  requisite  and  necessary 
in  any  such  case,  without  any  interruption  by  the  defendant,  his 
executors,  administrators,  or  assigns  :  provided  always,  that  the 
lessor  or  person  entitled  as  aforesaid  should  give  or  leave  notice 
in  writing  of  such  intention  to  the  defendant,  his  executors,  &c. 
six  calendar  months  at  the  least  previous  to  the  time  of  entering 
upon  the  said  land,  or  any  part  thereof,  for  the  purposes  afore- 
said or  any  of  them :  and  provided  also,  that  the  lessor  should 
in  every  such  case  allow  or  pay  to  the  defendant,  his  executors, 
&c.  for  each  and  every  acre  of  the  said  land  so  taken,  the  yearly 
rent  of  61.  8«.,  and  so  in  proportion  for  any  greater  or  less 
quantity  than  an  acre;"  and  there  was  also  a  proviso  that  if 
the  yearly  rent  should  be  unpaid  21  days  next  after  either  of  the 
days  of  payment,  or  if  the  defendant  should  make  default  in  the 
performance  of  any  of  the  covenants,  the  lease  should  be  utterly 
void,  and  it  should  be  lawful  for  the  lessor,  &c.  to  re-enter." 

The  defendant  was  tenant  of  the  land  antecedently  to  the  lease, 
and  afterwards  continued  in  possession  under  it.  In  March, 
1808,  Lady  Wilson  and  her  son,  who  was  remainder-man  in  fee, 
sold  and  conveyed  one  rood  and  twenty  perches  of  the  said 
meadow  to  one  Neave,  of  which  sale  the  defendant  had  notice. 
Lady  Wilson  and  her  son  having  agreed  between  themselves  to 
let  certain  parts  of  their  estates,  if  they  could,  for  a  long  term 
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of  years  for  building  purposes,  and  amongst  them  the  residue  of        Dob 
the  said  meadow  (the  subject  of  this  ejectment),  employed  a      abel. 
surveyor  to  let  off  the  same;  and  some  offers  were  made  for 
taking  the  same  upon  a  *building  lease,  and  the  terms  of  a      [  •ois  ] 
contract  for  this  purpose  were  agreed  upon,  but  no  contract  was 
actually  signed.     Lady  Wilson  never  had  any  intention  of  build- 
ing at  her  own  expense,  nor  had  she  any  existing  buildings  to 
which  the  land  in  question  was  annexable  for  yards  or  gardens. 
On  the  23rd  of  March,  1810,  Lady  Wilson  served  on  the  defen- 
dant a  notice,  which,  after  referring  to  the  provisoes  in  the  lease, 
and  the  former  sale  of  a  part  of  the  meadow  to  Neave,  went  on 
as  follows : 

**  I  do  hereby  give  you  notice  that  it  is  my  intention  to  take 
the  residue  of  the  said  field  demised  to  you  by  the  aforesaid  lease, 
lor  building  thereon,  and  for  other  the  purposes  expressed  in  the 
provisoes  aforesaid,  or  one  of  them  ;  and  that  it  is  my  intention 
to  enter  and  come  into  and  upon  the  residue  of  the  said  field  of 
land  on  or  at  Michaelmas  day  now  next  ensuing  (or  so  soon 
afterwards  as  I  shall  think  fit),  for  the  purposes  aforesaid,  or 
some  of  them,  up  to  which  period  the  rent  payable  by  you  by 
virtue  of  the  aforesaid  lease  will  continue,  but  will  thenceforward 
cease  on  my  entering  into  possession,  agreeably  to  this  notice." 
The  defendant  regularly  paid  his  rent  up  to  the  time  of  this 
notice  being  given,  but  no  subsequent  rent  for  the  land  has  been 
paid  or  required. 

On  Michaelmas  day,  1810,  when  the  above  notice  expired,  or 
the  day  following,  Lady  Wilson's  steward  and  attorney  attended 
at  Hampstead,  and  went  to  the  gate  of  the  field  in  question, 
where  he  saw  the  defendant's  gardener,  and  as  the  agent  for  and 
in  the  name  of  Lady  Wilson  demanded  possession  of  the  land, 
which  the  gardener  refused  to  surrender.  The  steward  was  not 
accompanied  by  any  surveyor,  builder,  workmen,  or  building 
materials,  nor  had  either  been  *engaged  or  bespoke.  The  [  •344  ] 
question  for  the  opinion  of  the  Court  is. 

Whether  under  the  circumstances  above  stated,  the  plaintiff  is 
entitled  to  recover ;  if  the  Court  shall  think  he  is,  the  verdict  is 
to  stand ;  if  otherwise,  a  nonsuit  is  to  be  entered. 

;;Thi8  question  having  been  argued  :] 
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Dob        Lobd  Ellekbobough,  Gh.  J. : 

ABEL.  According  to  the  construction  maintained  for  the  defendant, 

[  546  ]  the  animals,  if  there  were  any  upon  the  land,  were  to  recede 
pedetentim  foot  by  foot  according  as  the  buildings  should  advance- 
But  really  one  must  put  something  like  a  sensible  construction 
on  the  words  of  this  covenant,  otherwise  it  would  be  necessary 
to  give  a  fresh  six  months'  notice  for  every  piece  of  the  land  aa 
it  might  come  into  use  in  the  progress  of  building.  The  covenant 
is  clearly  and  expressly,  that  if  the  lessor  shall  be  desirous  to 
take  all  or  any  part  of  the  land  for  building,  <tc.,  that  is,  if  the 
whole  or  any  part  should  be  wanted  for  the  purposes  of  building, 
she  may  enter  for  such  purpose,  and  for  all  necessary  acts,  with-- 
[  *647  ]  out  interruption  by  the  defendant,  *upon  giving  six  months' 
notice  of  her  intention.  *'  Should  be  desirous  "  certainly  means, 
that  she  should  be  bond  fide  desirous,  and  she  must  intimate 
such  her  desire  by  six  months'  notice.  All  this  has  been  per- 
formed ;  she  has  been  desirous  of  taking  all ;  she  contemplated 
a  possible  and  probable  expectation  of  covering  the  whole  with 
building,  and  the  covenant  that  she  shall  not  be  interrupted 
extends  to  the  taking  of  all,  and  not  merely  to  the  building,  but 
to  the  doing  all  necessary  acts.  The  plan  of  building,  probably, 
could  not  be  proceeded  "^ith  unless  the  whole  was  put  into  her 
possession,  and  laid  open  to  the  introduction  of  materials  for 
building,  which  is  the  first  step.  The  lessor  therefore  gives  due 
notice  that  she  is  desirous  of  taking  the  whole ;  and  at  the  ex- 
piration of  the  notice  her  steward  attempts  to  make  an  entry, 
by  demanding  possession,  but  instead  of  finding  the  premises 
open  to  him,  he  finds  a  person  there  resisting.  He  demands 
possession,  that  is,  that  the  lessor  might  enter  for  the  purpose 
of  building,  and  the  person  refuses  to  surrender,  which  imports, 
not  that  he  refused  to  execute  a  surrender,  but  to  surrender 
according  to  the  demand.  Therefore  it  seems  to  me,  that 
qudcunque  via  data,  whether  the  lessor  stands  upon  the  covenant 
that  she  should  be  at  liberty  to  determine  the  lease  upon  notice, 
or  upon  the  covenant  for  re-entry  for  breach  of  covenants,  she 
is  entitled  to  the  possession  of  this  land. 

Lb  Blanc,  J. : 
The  question  depends  upon  the  construction  of  this  covenant 
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and  proviso,  ^hich  the  Court  must  construe  according  to  the  doe 
intention  of  the  parties  to  it.  If  the  Court  see  that  the  con-  ^^j^ 
Btruction  contended  for  by  the  defendant  cannot  by  possibility 
*carry  into  effect  the  intention  of  the  parties,  they  will  not  [  '^is  ] 
put  that  construction  upon  it.  The  lease  is  a  lease  of  about 
two  acres  and  a  half  of  meadow-land,  and  there  is  a  covenant 
by  the  defendant,  that  if  the  lessor  should  be  desirous  at  any 
time  during  the  term  to  take  all  or  any  part  of  the  land  for 
building,  and  for  yards  and  gardens  to  those  buildings,  it  should 
be  lawful  for  her  or  her  assigns  to  enter  and  come  upon  all  or 
any  part  of  the  land  to  make  such  buildings  as  she  should  think 
proper,  and  to  do  all  necessary  acts  without  any  interruption 
by  the  defendant,  provided  she  gave  notice  in  writing  of  her  inten- 
tion six  months  before  entering,  and  provided  she  made  abate- 
ment of  the  rent  at  the  rate  of  eight  guineas  for  an  acre.  The 
construction  put  upon  this  by  the  plaintiffs  counsel  is,  that  if 
there  were  a  bond  fde  intention  on  her  part  to  appropriate  the 
whole  or  part  of  the  land  to  building,  and  due  notice  were  given, 
she  might  re-enter  into  the  whole  or  into  part.  The  construc- 
tion of  the  defendant's  counsel  is  this,  that  she  was  not  at 
liberty  to  enter  on  any  part  with  the  intention  of  building  on  it, 
except  when  the  workmen  actually  came  to  the  spot,  and  then 
they  were  to  take  it  piece  by  piece  as  they  went  along  in  the 
progress  of  the  building.  If  this  were  the  construction,  how 
could  the  proviso  with  respect  to  the  abatement  of  rent  be 
carried  into  effect ;  must  the  rent  abate  according  to  every  foot 
or  square  yard  as  it  is  progressively  taken?  The  stipulation 
that  there  should  be  six  months'  previous  notice,  shews  that  the 
parties  must  have  intended  that  if  the  lessor  should  agree  for 
making  a  building  contract,  she  should  have  it  in  her  power  to 
give  notice,  (for  it  would  have  been  madness  in  her,  as  well  as 
in  the  other  party,  to  enter  into  an  absolute  contract  before 
possession  *was  obtained,)  and  therefore  the  meaning  was  that  [  *540  ] 
the  lessor  might  give  notice  of  her  intention,  and  might  resume 
all  or  any  part  of  the  land  for  the  purposes  of  building,  without 
waiting  until  such  time  as  she  was  ready  to  enter  with  materials 
and  workmen.  In  short,  I  consider  this  not  merely  as  a 
covenant,  that  the  lessor  might  come  upon  the  land  in  order  to 
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Doe         build  upon  it,  but  that  she  might  take  it  back  for  the  purpose  of 
^Bi^        building. 

Bayley,  J.  was  of  the  same  opinion,  but  said,  he  could  add 
nothing. 

Dampieb,  J.  also  concurred,  and  said,  that  he  had  looked  the 
case  over  and  over  without  being  able  to  discover  any  argument 
on  which  an  objection  could  be  founded. 

Judgment  for  tlie  plaintiff. 


1814.       MILLS,  Assignee  of  E.  CHAMBEKS,  H.  C.  GKANGER, 
Mayis,       ^^^  jj  CHAMBEES,  JuN.  (Bankrupt),  v. BENNETT. 

[  566  ]  (2  M.  &  S.  556—558.) 

Where  one  of  three  partners  in  a  banking  concern  who  resided  at  the 
place  where  the  banking  house  was,  and  was  the  only  partner  who 
transacted  the  business,  the  other  two  residing  at  a  distance  from  it, 
absented  himself  from  the  banking  house,  shut  it  up  and  stopped  pay- 
ment :  Held,  that  this  was  not  CTidence  of  a  joint  act  of  bankruptcy  by 
all  three. 

The  plaintiff  sued  as  assignee  under  a  joint  commission 
against  the  three. 

At  the  trial  before  Bayley,  J.  at  the  last  assizes  for  the  county 
of  Devon,  no  notice  having  been  given  that  the  defendant  in- 
tended to  dispute  the  proceedings  under  the  commission,  the 
deposition  made  before  the  commissioners  was  put  in  and  read, 
which  stated  that  the  three  bankrupts  carried  on  a  banking 
concern,  under  the  firm  of  Chambers,  Granger,  and  Chambers, 
at  CoUumpton ;  that  on  or  about  the  29th  of  May,  1812,  they 
absented  themselves  from  the  banking-house  in  CoUumpton, 
shut  up  the  same,  and  stopped  payment,  for  the  purpose  of 
avoiding  and  delaying  their  creditors..  It  was  proved,  however, 
that  E.  Chambers  was  the  only  partner,  who  resided  at  Col- 
lumpton,  and  transacted  the  business  there;  the  other  two 
residing  one  in  London,  and  the  other  at  a  considerable  distance 
from  CoUumpton.  The  learned  Judge  doubted,  upon  this 
evidence,  whether  it  amounted  to  proof  of  an  act  of  bankruptcy 
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by  all  the  three;    bat  he  permitted  the  plaintiff  to  take  a       Mills 
verdict,  with  liberty  to  the  defendant  to  move  for  a  nonsuit,     bennbtt. 
Accordingly  a  rule  nisi  was  obtained  in  this  Term  for  that 
purpose. 

Gifford  (with  Lens,  Serjt.)  now  shewed  cause ;  and  submitted 
that  it  was  not  competent  to  the  defendant^  who  had  given  no 
notice  *that  he  intended  to  dispute  the  proceedings,  to  adduce  evi-  [  *5''>7  ] 
dence  in  order  to  controvert  the  act  of  bankruptcy,  inasmuch  as 
where  no  notice  is  given,  the  proceedings  must  be  taken  as  conclu- 
sive against  the  party  of  the  act  of  bankruptcy  therein  alleged.  But, 
2ndly,  supposing  the  defendant  might  adduce  evidence  in  disproof 
of  the  act  of  bankruptcy,  the  evidence  here  did  not  disprove  its 
being  a  joint  act  of  bankruptcy  by  all  the  three  partners.  To 
constitute  an  act  of  bankruptcy,  the  stat.  1  Jac.  I.  c.  15,  f  does 
not  require  that  the  party  should  absent  himself  from  his 
dwelling  house,  it  says,  ''otherwise  absent  himself;'*  and, 
therefore,  if  partners,  having  a  known  place  of  trade  for 
carrying  on  their  joint  concerns,  shut  it  up  for  the  purpose  of 
delaying  their  creditors,  it  is  within  the  meaning  of  this  clause, 
though  they  do  not  depart  from  their  dwellings ;  Jtidine  v.  Da 
Cossen.l 

Gaselee,  contrd,  denied  that  the  shutting  up  the  counting 
house  by  one  of  several  partners  was  an  act  of  bankruptcy  by  all. 

The  Court  agreed,  that  here  was  not  sufficient  evidence  of  a 
joint  act  of  bankruptcy  by  all  the  three  partners ;  and  Bayley,  J. 
observed,  that  one  of  the  witnesses  had  stated  that  B.  Chambers 
(one  of  the  three)  had  no  concern  with  the  bank ;  and  also  that 
in  Jtidine  v.  Da  Cossen  the  bankrupt  was  a  sole  trader,  and 
when  he  departed  from  his  counting  house,  took  his  books 
with  him  without  any  intention  of  returning.  Upon  the  other 
point  [the  Court  were  also  agreed  that  the  ^proceedings  under 
the  commission  were  not  conclusive] . 

Ride  absolute.  ^  ♦553  j 

t  See  now  Bankruptcy  Act,  1883  J  8  B.  E.  786  (1  Bos.  &  P.,  1  N. 
(46  &  47  Vict.  c.  52)  b.  4  (1.)  (rf.).—      B.  234). 
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1814.       THE  KING  V.  The  INHABITANTS  of  HASLING- 
"Hl'-  FIELD. 

,[  558  J  (2  M.  &  S.  558—561.) 

Upon  an  indicianent  against  the  parish  of  H.  for  not  repairing  a  high- 
way, an  award  made  by  commissioners  under  an  Inclosure  Act,  which 
awarded  the  highway  to  be  in  a  different  parish,  was  holden  not  to 
be  admissible  evidence  for  the  defendants  without  shewing  that  the 
commissioners  had  given  the  previous  notices  required  by  the  Act  before 
they  ascertained  the  boundaries ;  it  appearing  that  the  usage  had  not 
been  pursuant  to  the  award,  the  defendants  having  since  the  award,  as 
well  as  before,  rei>aired  the  highway. 

The  defendants  were  presented  for  not  repairing  a  public 
highway,  situate  in  the  parish  of  Haslingfield.  It  was  admitted 
by  the  defendants  that  it  was  a  public  highway,  and  out  of 
repair,  and  the  only  question  was,  whether  it  was  locally  within 
the  parish  of  Haslingfield. 

It  was  proved  by  the  vicar  of  Harston  parish,  who  presented 
the  highway  in  question,  which  was  called  Mill-lane,  that  it 
began  at  a  small  distance  from  Harston  Mills,  and  was  continued 
to  the  village  of  Haslingfield ;  and  it  was  also  proved  by  several 
Witnesses  that  the  parish  of  Haslingfield  had  always  repaired  the 
road  both  before  and  since  the  Harston  inclosure,  which  was 
[  •559  ]  about  16  or  17  years  ago,  and  that  in  1807  the  *parish  had  re- 
paired it  throughout  with  bushes  and  faggots,  and  that  it  had 
always  been  reputed  to  be  in  the  parish  of  Haslingfield;  and 
the  inhabitants  of  the  parish  had  exercised  common  right  by  de- 
pasturing the  land  from  Lammas  to  Lady-day,  and  in  one 
instance  a  pony  belonging  to  an  inhabitant  of  Harston  parish 
had  been  impounded  for  trespassing  on  the  road. 

The  defence  was,  that  the  parochial  situation  of  this  road  had 
been  altered  by  an  award  of  the  commissioners  under  the 
Harston  Inclosure  Act,t  pursuant  to  an  authority  given  to  thexn 
for  that  purpose,  by  which  award  the  road  in  question  was 
awarded  to  be  locally  situate  in  the  parish  of  Harston.  The 
Inclosure  Act  does  not  particularly  mention  the  parish  of 
Haslingfield,  but  authorizes  the  commissioners  to  ascertain  the 
parochial  locality  of  roads,  belonging  to  the  adjacent  and  con- 

t  38  Geo.  in. 
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tiguous  parishes,  under  which  description  the  parish  of  Hasling-    The  Kino 
field  falls,  after  having  given  certain   previous  notices  to  the   the  inha- 
parishes  to  be  aflfected  by  the  award.    This  award  was  tendered  ^^ahjnq/ 
in  evidence,  but  the  learned  Judge  refused  to  admit  it  unless  it       field. 
could  be  shewn,  that  the  notices  required  by  the  Act  had  been 
given,  and  thereupon  a  verdict  was  found  by  his  direction  for  the 
€rown. 

In  this  term  a  rule  nid  was  obtained  for  a  new  trial  upon  the 
rejection  of  this  evidence,  and  the  learned  Judge  reported,  that 
he  should  have  had  no  difficulty  in  admitting  the  award,  if  the 
usage  had  been  pursuant  to  it,  presuming  that  the  proper  notices 
had  been  given.  But  in  this  case  the  award  seemed  to  be  equally 
unknown,  until  this  prosecution,  to  the  parish  of  Haslingfield 
and  *the  parish  of  Harston,  whose  vicar  presented  the  road.  [  *^^^  ] 
The  learned  Judge  therefore  was  of  opinion,  that  the  contrary 
usage  rebutted  the  presumption,  and  called  on  the  defendants' 
<50un8el  to  prove  the  preliminary  notices. 

Best,  who  shewed  cause,  relied  on  the  distinction  taken  by 
the  learned  Judge. 

Robinson,  contra,  contended  that  the  clause  respecting  the 
notices  was  merely  directory,  the  neglect  of  which  would  not 
vitiate  the  award  of  the  commissioners ;  but  supposing  that  to 
be  otherwise,  then  it  must  be  taken  that  the  commissioners  have 
given  the  proper  notices,  because  where  authority  is  given  to 
persons  by  Act  of  Parliament  to  do  certain  public  acts,  and  they 
<io  them,  it  shall  be  intended  that  they  have  performed  all  that 
was  required  to  give  effect  to  those  acts,  unless  the  contrary  be 
shewn.     ♦    *    * 

LoED  Ellenborouqh,  Ch.  J. :  [  531  ] 

The  general  rule  certainly  is  that  where  a  person  is  required 
to  do  an  act,  the  not  doing  of  which  would  make  him  guilty  of  a 
criminal  neglect  of  duty,  it  shall  be  intended  that  he  has  duly 
performed  it  unless  the  contrary  be  shewn.  Such  was  the 
principle  which  governed  the  decision  in  Williams  v.  East  India 
Company  A  But  in  this  case  there  is  negative  evidence,  viz. 
t  6  E.  B.  589  (3  East,  192). 


352  1814.    K.  B.    2  M.  &  S.  561.  [r.r. 

The  King  that  the  parish  of  Haslingfield  have  continued  to  repair,  which 
The  ^ha-  does  away  the  presumption  that  all  has  been  duly  performed, 
because  if  that  were  so  they  ought  not  to  have  continued  to 


bitakts  op 
Hablikg- 


FiELD.      repair. 


Le  Blanc,  J. : 

The  commissioners  had  only  authority  to  ascertain  the  boun- 
daries of  the  parish,  so  far  as  they  related  to  the  lands  intended 
to  be  allotted. 

Bayley,  J. : 

The  clause  gives  the  commissioners  power  to  set  out  the 
boundaries  giving  notice  to  the  other  parishes  interested  besides. 
Harston.  The  circumstance  of  Haslingfield  having  continued  to 
repair  after  the  award,  raises  a  presumption  that  there  had  not 
been  such  notice  as  the  Act  of  Parliament  required. 

Dahpieb,  J. : 

Haslingfield  have  acted  ever  since  the  award  as  if  no  notice 
had  been  given  which  calls  on  them  to  shew  it  has. 

Per  Curiam  :  Rvle  discharged. 


1S14.  EAMSBOTTOM  and  Others  v.  BTJCKHDEST. 

^^^'  (2  M.  &  S.  665—568.  ) 

r  505  1  In  an  action  by  plaintiff  claiming  under  an  elegit  for  use  and  occu- 

pation, an  examined  copy  of  the  judgment  roll,  containing  the  award  of 
elegit  and  return  of  the  inquisition,  is  evidence  of  plaintiff's  title,  with- 
out proving  a  copy  of  the  elegit  and  of  the  inquisition. 

Action  for  use  and  occupation  by  the  plaintiffs  claiming  by 
elegit y  upon  a  judgment  obtained  by  them  against  one  Hawkins^ 
under  whom  the  defendant  was  tenant.!  At  the  trial  before 
Thomson,  C.  B.  at  the  last  assizes  for  Kent,  the  plaintiffs  proved 
an  examined  copy  of  the  record  in  the  action  against  Hawkins, 
containing  the  judgment,  the  award  of  elegit,  and  return  of  the 
inquisition.     It  was  objected   that  the  plaintiffs  should   have 

t  This  action  was  in  case,  there  against  three  other  tenants,  inwhicb 
were  three   other   actions  in  debt     the  same  point  arose. 
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proved  a  copy  of  the  writ  of  elegit,  and  also  of  the  inquisition.  Ramsbottom 
But  the  learned  Judge  overruled  the  objection,  and  directed  the  buckhubst. 
jury  to  find  a  verdict  for  the  plaintiffs,  giving  the  defendant 
liberty  to  move  for  a  nonsuit. 

Accordingly,  Onslow^  Serjt.  obtained  a  rule  nisi  for  that 
purpose,  and  referred  to  Gilb.  Ev.  9,  that  "  in  ejectment  upon 
an  elegit  you  must  prove  not  only  the  judgment,  and  by  the 
judgment  roll  that  the  elegit  issued  and  was  returned,  but  also 
the  writ  of  elegit  by  a  true  copy  thereof,  and  the  inquisition 
thereon,"  and  the  passage  goes  on  to  assign  the  reason.  The 
same  doctrine  is  also  laid  down  Bull.  N.  P.  104,  2  Saund. 
Williams's  ed.  69,  c.  in  not.  and  Trials  per  Pais,  886,  5  ed. 

Best,  Serjt.  and  Marryat  shewed  cause,  and  observed  that 
the  passage  cited  from  Gilbert  was  not  founded  *upon  any  [  *566  ] 
decided  case,  and  there  is  a  quaere  at  the  end,  ''  because  Holt 
was  then  of  a  different  opinion,  and  was  for  allowing  the  entry 
of  the  roll  to  be  good  evidence  that  the  elegit  had  issued."  And 
the  reason  on  which  Holt's  opinion  was  formed,  viz.  "that 
notice  on  the  roll  of  the  being  and  return  of  the  elegit  is  as  good 
evidence  that  such  elegit  was,  as  a  copy  thereof,"  is  more  correct 
than  the  other,  viz.  "  that  the  judgment  roll  is  no  more  than  a 
memorandum,  that  it  was  issued  and  returned,  and  so  the 
copy  thereof  is  no  evidence,  being  but  a  copy  of  that  which 
is  but  a  copy  or  memorandum  of  the  thing  itself ;  "  for  surely 
the  entry  on  the  judgment  roll  is  something  more  than  a 
copy,  being  the  act  of  the  Court,  and  sanctioned  by  its  authority. 
And,  therefore,  unless  it  can  be  shewn  that  the  defendant  could 
insist  upon  the  production  of  the  writ  itself,  all  that  he  can 
require  is  a  copy  of  it ;  and  certainly  a  copy  of  that  which  has 
the  sanction,  and  is  the  act  of  the  Court,  is  entitled  to  as  much 
respect  as  a  copy  of  the  writ  itself.  In  like  manner  upon  an 
indictment  for  perjury,  the  postea  is  evidence  that  a  trial  has 
been  had,  but  if  the  record  has  proceeded  to  final  judgment,  it  is 
the  practice  to  prove  a  copy  of  the  plea  roll  which  contains  the 
postea,  that  being  an  acknowledged  entry  of  the  postea  by  the  act 
of  the  Court,  and  therefore  equivalent  to  an  original. 

R.B. — ^VOL.  XV.  ▲  A 
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Bamsbottom  Onslow,  Serjt.   and  Knowlys,  contra^  answered  that  Holt's 

BucKHURST.  opinion  as  it  is  given  in  Gilb.  Ev.  seemed  not  to  be  part  of  the 
original  text,  but  rather  as  subjoined  by  the  editor,  and  it  is  not 
[  •567  ]  noticed  in  books  of  practice,  *which  say  that  the  party  must  not 
only  prove  the  judgment,  and  that  an  elegit  issued  and  was 
returned,  but  also  a  copy  of  the  writ  of  elegit  and  the  inquisition.! 
And  the  elegit  and  inquisition  are  the  very  foundation  of  the 
plaintiff's  title,  which  carve  out  the  term  and  give  the  right  of  entry. 

Lord  Ellenbobough,  Gh.  J. : 

The  judgment  roll  imports  incontrovertible  verity  as  to  all  the 
proceedings  which  it  sets  forth ;  and  so  much  so,  that  a  party 
cannot  be  admitted  to  plead  that  the  things  which  it  professes 
to  state  are  not  true.  Would  it  be  competent  to  aver  that  there 
was  no  such  declaration  or  plea,  or  trial,  or  that  the  Court  did 
not  pronounce  such  judgment  as  stated  in  the  record?  I  appre- 
hend it  would  not ;  and  therefore  every  part  of  the  record  as 
long  as  it  remains  on  the  files  of  the  Court  must  be  taken  to 
speak  absolute  verity. 

Lb  Blanc,  J. : 

The  authorities  only  go  to  this,  that  the  elegit  and  inquisition 
must  be  proved,  but  (with  the  exception  of  Gilb.  Evid.  and  the 
note  in  Williams's  Saunders,  which  says  that  he  must  produce  a 
copy  of  the  elegit  and  inquisition)  they  do  not  state  in  what 
manner  they  must  be  proved. 

Baylbt,  J. : 

The  act  of  the  Ecclesiastical  Court  directing  letters  of  admini- 
stration to  be  granted,  is  evidence  of  the  title  of  the  party  to  whom 
administration  is  granted  without  producing  the  letters  them- 
[  ♦568  ]  selves.!  Here  *also  is  the  act  of  the  Court  awarding  the  elegit, 
and  the  Court  will  give  credence  to  its  own  entry  that  the  return 
was  made. 

Dampieb,  J. : 

The  passage  from  Bull.  N.  P.  says,  that  it  is  necessary  for 

t  See  2  Tidd's  Pract.  1013,  eth  X  ^eeEldeny.  iiecWe//,  9  R,  R,  4^04 
edit. ;  Bun.  Ejt.  330.  (8  East,  1S7}. 
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tenant  by  elegit  to  prove  the  judgment,  the  elegit  taken  out,  and  RAUBBOTToac 

the  inquisition  and  return,  thereupon,  and  so  the  plaintiffs,  as  it  buokhubst. 

seems  to  me,  have  done  here.   It  is  precisely  the  evidence  pointed 

out  in  Bull.  N.  P.,  and  a  copy  of  the  elegit  and  inquisition  would 

not  have  been  such  good  evidence.      Mr.  Serjt.  Williams  in 

his  note  uses  the  word  "  produce,"  by  which  he  means  "prove,** 

for  he  refers  to  this  passage  in  Bull.  N.  P. 

Ride  discharged. 


BKIDQER  QUI  TAM,  &c.   v.   RICHAKDSON.  isu. 

(2  M.  &  S.  568—576.)  ^ay  20. 

The  Btat.  3  Jac.  I.  c.  12, f  whicH  prohibits  persons  from  ''willingly  r  553  1 
taking,  destroying,  or  spoiling  any  spawn,  fry,  or  brood  of  any  sea-fish 
in  any  wear  or  other  engine  or  device  whatsoever,"  seems  not  to  com- 
prehend shell-fish,  and  if  it  does,  it  means  a  taking  for  destruction,  and 
not  a  taking  of  oyster  spawn  for  the  purpose  of  removing  it  to  beds,  for 
farther  growth  and  maturity  to  make  it  marketable. 

Debt  to  recover  a  penalty  of  101.  upon  the  stat.  3  Jac.  I.  c.  12, 
for  willingly,  with  a  certain  engine  called  a  dredge,  on  the  13th 
of  September,  1813,  taking  in  Chichester  harbour  three  gallons  of 
oyster  fry  and  spat ;  the  same  being  sea-fish,  and  then  of  a  size 
unfit  for  food ;  second  count,  for  a  similar  penalty,  for  willingly, 
with  a  certain  other  engine  called  a  drag,  taking  100  bushels  of 
spawn,  and  100  bushels  of  brood  of  sea-fish,  to  wit,  of  oysters^ 
the  same  being  sea-fish. 

At  the  trial  before  Bichards,  B.  at  the  last  assizes  for  Sussex, 
it  was  proved  that  the  defendant,  who  was  a  *Colchester  fisher-  [  'scs  ] 
man,  on  the  day  stated  in  the  declaration,  was  seen  dredging  for 
oysters  in  Chichester  harbour;  he  had  dredged  about  three 
gallons  of  brood  oysters,  besides  old  oysters.  The  brood  oysters 
were  young  spawn,  fit  to  be  laid  down  on  beds  to  grow  till  they 
come  to  be  oysters.  In  using  the  dredge,  the  fishermen  must 
necessarily  catch  the  large  and  small  oysters  together,  but  the 
Sussex  fishermen  use  to  throw  the  small  overboard.     The  small 

t  This  statute  is  repealed  by  24  &  Q.  B.  D.  414, 430 ;  58  L.  J.  Q.  B.  385, 
25  Yict.  c.  100,  s.  39 ;  but  it  is  im-  392,  61  L.  T.  389,  it  is  cited  by 
possible  to  say  that  the  judgments  Manisty,  J.  in  support  of  a  con- 
may  not  be  useful  in  some  questions  struction  by  the  general  intent  as 
of  construction  of  Acts  of  Parliament,  against  the  letter. — B.  G. 
In  B.  Y.  Buhop  of  London  (1889)  23 

A  A  2 


856  1814.    K,  B.    2  M.  &  8.  569—570-  [r.b- 

Bridoeb  fish  will  thrive  if  laid  down  on  proper  ground,  but  you  destroy 
RicHABDBON.  t^^  fish  if  jou  take  the  brood  away,  but  do  not  destroy  them  by 
dredging.  The  defendant's  dredge  was  like  others,  except  that 
the  meshes  were  something  smaller ;  and  he  took  the  brood  in 
question  for  the  purpose  of  carrying  them  to  Colchester,  to  be 
laid  down  thereon  private  lands  for  further  growth  and  maturity, 
and  to  make  them  marketable.  The  counsel  for  the  defendant 
objected,  1st,  that  the  taking  must  be  with  intent  to  destroy,  the 
contrary  of  which  was  proved ;  2ndly,  that  the  Act  of  Parliament 
applied  only  to  floating  fish ;  upon  which  a  verdict  was  taken  for 
the  plaintiff  for  one  penalty  of  lOZ.  on  the  second  count,  with 
liberty  to  the  defendant  to  move  for  a  nonsuit. 
Accordingly,  a  rule  nui  was  obtained  for  that  purpose. 

Best,  Serjt.,  Courthope,  and  Long,  shewed  cause,  and  first 
they  denied  that  the  Act  was  confined  to  floating  fish ;  for  the 
Act  speaks  of  sea-fish  generally,  and  recites  that  the  brood  lies 
in  still  waters,  and  that  those  who  use  draw-nets,  &c.,  do  destroy 
the  brood  of  all  the  sorts  of  fish  aforesaid ;  all  which  is  applicable 
to  this  species  of  fish,  and  it  is  a  valuable  fish,  and  fit  to  be  pre- 
r  *670  ]  served,  *and  therefore  being  within  the  mischief  recited  in  the 
Act,  it  shall  be  included  within  the  general  words.  Against  the 
other  objection,  they  said  the  enactment  on  which  this  action 
was  founded,  prohibited  the  taking  or  spoiling,  as  well  as  the 
destroying  any  spawn,  or  brood  of  sea-fish,  and  therefore  the 
taking  is  of  itself  a  substantive  offence,  without  looking  to  the 
intent ;  and  supposing  the  intent  were  material,  yet  here  the 
intent  being  to  remove  the  spawn  to  another  place,  the  taking  is 
within  the  Act,  though  done  for  the  purpose  of  its  growth^ 
because  it  appears  by  the  preamble  that  the  Act  intended  the 
brood  should  have  rest  in  the  still  waters  where  it  is  spawned  to 
receive  nourishment  and  grow  to  perfection  there,  and  therefore 
the  removal  of  it  from  its  natural  bed  with  whatever  intent  is 
within  the  Act.  And  supposing  it  might  be  removed  for  the 
purpose  of  farther  growth,  yet  as  that  cannot  be  done  without 
destroying  some  portion  of  it,  the  removal  would  on  that  accoont 
alone  be  within  the  Act. 

Knowlys,  contra,  denied  that  the  evidence  proved  that  the 
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necessary  conseqaence  of  removing  the  spawn  was  to  destroy  Bbidoeb 
some  of  it.  And  as  to  the  argument,  that  the  taking  was  an  biohabdson 
offence  of  itself,  he  said  the  consequence  of  that  would  be,  that 
oysters  could  never  be  taken  at  all,  for  it  was  proved  that  the 
fishermen  in  taking  the  large  oyster  must  necessarily  take  the 
small  with  it ;  and  the  throwing  it  back  cannot  purge  the  offence 
if  it  be  complete  by  the  taking.  And  in  construing  this  statute, 
which  is  a  penal  statute,  the  Court  will  give  it  a  reasonable 
exposition,  and  in  order  to  do  that  will  look  to  the  consequence 
that  would  follow  from  its  being  literally  understood ;  as  it  is 
said  of  the  *Bolognian  law,  which  enacted  "  that  whoever  drew  •[  *57i  ] 
blood  in  the  streets  should  be  punished  with  the  utmost  severity," 
and  which  was  holden  not  to  extend  to  the  surgeon  who  did  so  in 
performing  a  necessary  operation,  t  So  here  the  taking  shall  not 
be  holden  literally  any  taking,  but  a  taking  only  that  is  destruc- 
tive of  or  at  least  pernicious  to  the  fish.  Lastly,  it  is  clear,  as 
well  from  the  mischief  recited  as  the  prohibitions  enacted,  that 
the  statute  meant  floating  fish  only.  The  statute  recites  "  that 
the  brood  is  destroyed  by  wears,  draw-nets,  and  nets  with  canvas, 
or  like  engines,''  and  then  prohibits  in  the  first  place  ''the 
setting  up  any  new  wear,  or  the  willingly  taking,  destroying,  or 
spoiling  any  spawn,  &c.,  of  sea-fish  in  any  wear  or  other  engine 
or  device."  The  prominent  feature,  therefore,  both  of  the  recital 
and  enactment  is  the  destruction  by  wears,  which  are  inapplic- 
able to  the  taking  of  fish  that  have  not  the  power  of  locomotion, 
and  consequently  cannot  be  intercepted  by  wears ;  and  the  words 
other  engine  or  device  in  the  enacting  part,  mean  engine  or 
device  ejusdem  generis.  And  so  the  penalty  against  fishing  with 
nets  of  a  smaller  mesh  than  is  there  appointed,  and  the  exception 
in  favour  of  nets  used  for  taking  herrings,  pilchards,  Ac,  shew 
that  it  is  floating  fish,  and  not  this  species  of  fish  which  the  Act 
contemplates,  inasmuch  as  it  mentions  and  prohibits  those 
means  only  that  are  fitted  for  the  taking  of  floating  fish. 

Lord  Ellenborouoh,  Ch.  J. : 

This  case  has  been  argued  by  the  learned  counsel  with  their 
usual  ability,  and  with  a  zeal  which  is  natural  and  proper.    But 

t  1  Bl.  Com.  61. 
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Bbidgeb  *upon  a  fair  construction  of  this  Act  of  Parliament,  whether  I 
RicHABDsoy.  look  to  the  particular  description  which  it  gives  of  the  fish,  or  to 

[  *572  ]  the  means  which  it  recites  to  have  been  used  to  destroy  it,  or  to 
the  end  which  it  had  in  view,  namely,  the  preventing  its  destruc- 
tion before  it  received  the  benefit  of  a  deposit  in  still  waters  to 
make  it  grow  to  perfection,  in  none  of  these  points  of  view  can  I 
see  that  what  has  been  done  in  this  case  is  contrary  to  the  Act. 
When  I  look  to  the  usage  as  it  is  to  be  found  in  the  records  of 
the  Court,  upon  questions  which  have  arisen  touching  the  bye- 
laws  of  the  Milton  fisheries,  I  find  the  habit  of  taking  and  re- 
moving spawn  is  extremely  ancient ;  there  are  I  believe  charters 
in  existence  for  effectuating  that  species  of  fishing,  and  which 
existed  before  the  statute  of  Jac.  I.  What  description  of  fish 
does  the  act  mean  by  the  brood  of  sea-fish  ?  Shell-fish  is  the 
proper  description  of  this  species  of  fish,  a  term  which  is  familiar 
to  the  Legislature.  On  looking  at  the  Acts  of  Parliament,  I  find 
the  terms  floating  fish  and  shell-fish,!  and  that  floating-fish  is 
used  in  contradistinction  to  shell-fish,  t  and  sea-fish  synony- 
mously with  floating  fish  ;  therefore  it  is  fair  to  presume  that  if 
shell-fish  had  been  intended  to  be  included  in  this  Act  as  well  as 
sea-fish,  the  Act  would  have  so  expressed  it,  by  using  the  appro- 
priate  phrase  brood  of  sea-fish  and  shell-fish ;  but  I  do  not  find 
that  shell-fish  is  mentioned.  What  is  the  mischief  recited  in  the 
Act?  **That  the  brood  of  sea-fish  is  spawned  in  still  waters, 
where  it  may  have  rest  to  receive  nourishment  and  grow  to  per- 

[  *b73  ]  fection,  and  that  it  is  there  *destroyed  by  wears,  draw-nets,  &c., 
and  that  those  who  use  draw-nets,  &c.  do  destroy  the  brood  of  all 
the  sorts  of  fish  aforesaid."  Now  here  the  brood  is  not  destroyed, 
though  some  perhaps  may  be,  in  the  process  which  is  adopted 
for  taking  it  with  a  view  to  its  ulterior  preservation.  But  the 
object  is  not  to  destroy  but  to  preserve,  and  the  process  ter- 
minates in  changing  its  place  of  deposit  with  a  view  to  the  more 
beneficial  nourishment  and  growth  of  that  species  of  fish  to  its 
perfection.  Then  let  us  look  at  the  means  by  which  the  fish  are 
said  to  be  destroyed,  for  one  would  think  that  the  Legislature  in 
guarding  against  its  destruction  would  prohibit  those  means 

t  See  10  &  11  Wm.  in.  c.  24.  [Rep.  Stat.  Law  Bev.  Act,  1861.] 

i  See  31  Geo.  III.  c.  51,  s.  2. 
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which  would  be  most  likely  to  destroy.     The  first  thing  pro-     Bbidoeb 

hibited  is  the  setting  up  any  wears  along  the  sea-shore  or  in  any  riohabdson. 

haven,  harbour  or  creek,  &c. ;  which  are  mentioned  in  the  first 

instance  as  being  the  principal  means  of  destruction.    But  did 

any  person  ever  hear  of  oysters  being  destroyed  by  wears  ?    And 

all  the  apparatus  relates  to  floating  fish,  and  particularly  salmon ; 

it  is  never  applied  to  the  taking  a  species  of  fish  that  is  stationary ; 

and  the  words  "other  engine  or  device  whatsoever"  must  be 

some  engine  of  destruction  ejusdem  generis.    Then  the  statute 

speaks  of  draw-nets  "  under  three  inches  mesh  or  any  nets  with 

canvas;"  but  are  oysters  ever  caught  with  such  draw-nets  or 

nets  with  canvas?    It  ha^  been  said  properly  that  they  are 

caught  with  a  peculiar  net  called  a  dredging  net.    And  is  it  to 

be  conceived  that  the  Legislature  should  never  have  pointed  at 

that  species  of  engine  which  is  the  only  means  of  taking  the 

thing,  if  they  had  intended  the  protection  of  oysters  ?    Therefore 

if  we  consider  the  description  of  fish  as  given  in  the  statute,  *it      [  *574  ] 

appears  to  be  sea-fish  and  not  shell-fish,  the  destruction  of  which 

is  the  mischief  complained  of ;  or  if  we  look  to  the  means  by 

which  that  is  said  to  be  effected,  we  find  that  they  are  not  the 

same  as  used  for  the  taking  of  this  species  of  fish.    And  when 

we  recollect  that  for  a  great  length  of  time  this  species  of  fish 

has  been  better  prepared  for  the  consumption  of  the  metropolis 

by  this  mode  of  removal  and  nourishment,  I  think  that  looking 

at  all  these  things,  we  cannot  consider  oysters  as  falling  within 

the  comprehension  of  the  statute. 

Lb  Blanc,  J. : 

I  am  of  the  same  opinion.  I  think  this  action  is  not  main- 
tainable for  using  the  engine  described  in  the  second  count. 
The  generality  of  the  term  "  sea-fish  "  used  in  the  Act  has  dis- 
tressed the  argument  and  made  it  difficult  to  define  correctly 
what  species  of  fish  the  Legislature  had  in  contemplation  when 
they  used  it.  I  do  not  know  that  we  should  be  correct  in  laying 
it  down  that  no  sort  of  shell-fish  was  intended  by  the  Act ;  per- 
haps  it  may  be  more  correct  to  determine  this  case  on  one  groimd 
only,  viz.  that  by  the  preamble  and  recital  therein,  that  the 
brood  of  sea-fish  is  destroyed  by  wears,  draw-nets,  &c.  it  means 
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Bbidger  such  engines  only  by  which  the  fish  is  usually  destroyed,  and 
RicHABDBON.  that  tho  Act  does  not  apply  to  engines,  the  use  of  which  may  be 
said  to  be  for  the  preservation  rather  than  the  destruction  of  this 
species  of  fish.  Although  the  enacting  part  has  the  words 
"take"  as  well  as  "  destroy,"  yet  in  a  subsequent  part  which 
relates  to  the  forfeiture  of  any  net  which  is  under  a  mesh  of  a 
particular  size,  it  adds,  "whereby  the  brood  of  sea-fish  may  be 
[  ♦STB  ]  destroyed.'*  I  conceive,  therefore,  the  main  object  of  the  *Act 
was  to  prevent  the  use  of  such  engines  as  were  calculated  for  the 
destruction  of  the  fish.  Here  the  object  of  the  engine  was  not  to 
take  to  destroy,  but  to  preserve.  I  think,  therefore,  that  affords  a 
ground  for  holding  this  case  not  to  be  within  the  statute ;  leaving 
it  open  to  future  consideration,  if  it  should  be  necessary,  whether 
shell-fish  may  not  be  within  the  Act  if  taken  to  be  destroyed. 

Baylby,  J. : 

I  am  of  the  same  opinion.  I  think  the  provision  of  the  Act  is 
referable  principally  to  floating  fish,  and  should  have  considered 
it  difficult  to  decide  that  it  applies  to  shell-fish.  But  this  taking 
was  not  penal,  which  had  for  its  object,  not  the  destruction,  but 
that  which  the  Act  had  in  view,  the  preservation  of  the  fish.  It 
appears  that  this  was  not  taken  to  be  consumed  before  it  was 
grown  to  perfection,  but  to  be  preserved,  and  receive  nourish- 
ment,  and  come  to  a  better  state  than  it  would  be  in  if  suffered 
to  remain  in  its  natural  bed.  On  this  ground,  therefore,  I  think 
this  was  not  a  taking  within  the  Act. 

Dampier,  J. : 

I  concur  with  the  Court.  I  think  the  sense  of  the  statute 
seems  to  be  confined  to  floating  fish,  as  well  by  the  manner  in 
which  it  speaks  of  taking  the  fish  as  by  that  part  of  the  section 
where  it  describes  the  nets  or  engines,  which  are  limited  to  such 
as  are  fit  only  for  taking  floating  fish.  But  a  time  may  hereafter 
occur  in  which  it  may  be  as  well  not  to  be  encumbered  with 
deciding  that  point.  And  there  is  no  necessity  that  we  should ; 
for  this  seems  to  me  not  to  be  a  taking  to  destroy  so  as  to  come 
within  the  Act ;  for  otherwise  the  Act,  as  it  has  been  observed, 
[  ♦676  J      would  put  an  end  to  any  *taking  at  all.    If  the  taking  be  an 
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offence  within  it,  it  cannot  be  cured  by  the  throwing  it  back     Bbidobb 
again.     But  I  think  the  taking  must  be  a  taking  not  with  a  view  Richardson. 
to  the  melioration  of  the  fish,  which  is  the  taking  here,  as  appears 
on  the  evidence,  but  a  taking  for  the  purpose  of  destruction. 

Rvle  absolute. 


DOE   ON  THE  Demise  of  MANSFIELD  v.   PEACH.t       isi*. 

(2  M.&  8.676-582.)  ^HH^^' 

"Where  lands  were  settled  to  the  use  of  such  person  or  persons,  &c.  as  r  57^  i 
E.  P.  and  T.  P.  should,  during  their  joint  lives,  by  any  deed  or  writing 
under  both  their  hands  and  seals,  to  be  by  them  duly  executed  in  the 
presence  of,  and  to  be  attested  by  two  witnesses,  limit  and  appoint,  and 
until  such  appointment  to  the  use  of  "R.  P.  for  life,  remainder  to  the  use 
of  T.  P.  for  life,  and  they  by  deed,  signed,  sealed,  and  delivered  by 
them,  in  the  presence  of  two  witnesses,  appointed  the  land  to  J.  M.,  but 
the  attestation  indorsed  on  the  deed,  and  subscribed  by  the  witnesses, 
only  specified  that  it  was  sealed  and  delivered  by  B.  P.  and  T.  P.  in  their 
presence,  but  not  that  it  was  signed :  Held,  that  this  was  not  a  due 
attestation  as  required  by  the  power;  and  that  a  subsequent  attesta- 
tion by  the  witnesses,  after  the  death  of  B.  P.,  certifying  that  the 
deed  was  signed  as  well  as  sealed  and  delivered  in  their  presence,  did 
not  cure  the  defect  in  the  original  attestation. 

Ejectment.  At  the  trial  before  Wood,  B.  at  the  last  Lent 
assizes  for  the  county  of  Northampton,  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  the 
following  case : 

By  indentures  of  lease  and  release  (29th  and  SOth  September, 
1782,)  to  which  Bobert  Peach,  Thomas  Peach  (the  defendant) 
described  as  eldest  son  and  heir  at  law  of  the  said  B.  Peach,  and 
John  Mansfield  (the  lessor  of  plaintiff),  were  parties,  and  a 
recovery  suffered  in  pursuance  thereof,  the  premises  in  question 
were  settled  to  the  use  of  such  person  or  persons,  and  for  such 
estate  and  estates,  uses,  trusts,  intents,  and  purposes,  and  in 
such  parts,  shares,  and  proportions,  manner,  and  form,  with  or 
without  power  of  revocation,  as  they  the  said  B.  Peach  and 
T.  Peach  should  during  their  joint  Kves  by  any  deed  or  writing, 
deeds  or  writings,  *under  both  their  handa  and  seals,  to  be  by  [  ^577 
them  duly  executed  in  the  presence  of,  and  to  be  attested  by  two 
or  more  credible  witnesses  from  time  to  time,  give,  grant,  convey, 
direct,  limit,  or  appoint ;  and  for  want  of,  and  until  such  gift, 

t  See  rinceni  t.  Bishop  of  Sodor  Smith  t.  Adkin$  (1872)  L.  R.  14  Eq. 
and  Man  (1850)  5  Ex.  683,  693;      402;  22  &  23  Vict.  0.  35,  s.  12.— F.  P. 
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Dob         grant,  conveyance,  direction,  limitation,  or  appointment  should 
Peach.      ^^  made,  to  the  use  of  the  said  B.  Peach  for  his  life,  subject  to 
an  annuity,  with  remainder  to  the  use  of  the  said  T.  Peach  for 
life,  with  several  remainders  over. 

By  indenture  of  the  7th  of  June,  1799,  between  the  said  B.  and 
T.  Peach  of  the  one  part,  and  the  said  J.  Mansfield  of  the  other 
part,  reciting  the  above-mentioned  indentures  and  recovery,  it 
was  witnessed  that  in  consideration  of  58.  to  B.  and  T.  Peach 
paid  by  J.  Mansfield,  the  said  B.  and  T.  Peach  by  force  and 
virtue  of  the  said  recited  power  and  authority,  and  of  all  and 
every  other  power  in  that  behalf,  by  that,  their  deed  and  writing 
under  both  their  hands  and  seals,  attested  by  and  duly  executed 
in  the  presence  of  the  two  credible  persons  whose  names  were 
indorsed  as  witnesses  thereto,  did  limit,  declare,  direct,  and 
appoint  the  said  premises  to  the  use  of  the  said  J.  Mansfield, 
his  heirs  and  assigns,  to  hold  to  him,  his  heirs  and  assigns, 
upon  certain  trusts  in  the  said  indenture  mentioned.  This 
indenture  was  signed,  sealed,  and  delivered  by  B.  and  T.  Peach, 
in  the  presence  of  the  two  witnesses  whose  names  are  indorsed 
on  the  deed,  but  their  attestation  is  in  the  following  terms : 

*'  Sealed  and  delivered  by  the  said  Bobert  iPeach,  (being  first 

duly  stamped,)  in  the  presence  of 

"  Thomas  Mabun. 

''John  Sbalb. 

[  578  ]  "  Sealed  and  delivered  by  the  within  named  Thomas  Peach, 

(having  been  first  duly  stamped,)  in  the  presence  of  us, 

"  W.  Hbyrick. 
"John  BnjiiNO." 

A  fresh  attestation  now  appears  on  the  deed,  under  the  hands 
of  the  same  witnesses  in  the  following  words : 

"We  do  hereby  attest  and  certify,  that  the  within  written 
indenture  at  the  time  of  the  execution  thereof  by  the  within 
named  Bobert  Peach,  was  signed  as  well  as  sealed  and 
delivered,  by  the  said  within  named  Bobert  Peach  in  our 
presence.    As  witness  our  hands, 

"  Thomas  MABxm. 
"John  Sealb." 
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"We  do  hereby  attest  and  certify,  that  the  within  written         Doe 

indenture  at  the  time  of  the  execution  thereof  by  the  within       pbach. 

named    Thomas    Peach,  was    signed  as  well   as    sealed    and 

delivered,  by  the  said  within  named  Thomas   Peach   in  our 

presence.    As  witness  our  hands, 

"W.  Hbyrick. 

"John  Billing:" 

but  this  attestation  was  not  made  until  after  the  death  of  E.  Peach. 
The  question  for  the  decision  of  the  Court  is,  whether,  under 
the  foregoing  circumstances,  the  power  contained  in  the  deed  of 
30th  of  September,  1782,  was  well  executed  by  the  deed  of  June 
the  7th,  1799 ;  if  it  were,  the  verdict  to  stand ;  if  not,  a  nonsuit 
to  be  entered. 

Reader  for  the  plaintiff  made  the  same  two  points  in  support 
of  the  validity  of  the  execution  that  were  made  *in  Wright  v.  [  •679  ] 
Wakeford  t  viz.  that  the  attestation  was  according  to  the  power ; 
or  if  not,  that  it  was  made  good  by  the  subsequent  attestation  ; 
only  upon  the  first  point  he  endeavoured  to  draw  a  distinction 
between  the  two  cases,  from  the  difference  in  the  wording  of  the 
respective  powers  in  each.  Here  the  power  is,  "  by  any  deed  or 
writing  under  their  hands  and  seals,  to  be  by  them  duly  executed 
in  the  presence  of,  and  attested  by  two  or  more  witnesses ; " 
it  does  not,  therefore,  require  that  the  signing  should  be  attested, 
but  only  that  the  execution  should.  It  is  true  that  the  deed  or 
writing  must  be  under  their  hands  and  seals,  and  so  the  deed 
is ;  and  it  also  appears  upon  the  face  of  the  attestation  that  it 
was  duly  executed  in  the  presence  of  two  witnesses ;  therefore 
the  power  has  been  strictly  pursued.  But  in  Wright  v.  Wakeford 
the  power  was,  "  by  any  writing  under  their  hands  and  seals, 
attested  by  two  witnesses,"  which  could  only  mean  that  both 
signing  and  sealing  should  be  attested,  and  one  only  was 
attested :  therefore  a  very  main  distinction  results  from  the 
different  wording  of  the  two  powers.  But  supposing  that  dis- 
tinction to  fail,  then  he  argued  upon  the  same  grounds  and 
authorities  that  were  relied  on  in  Wright  v.  Wakeford,  and  from 

t  4    Taimt.    213.      [This  case  is      BurdeU  v.    Spihhury,   10  CI.   &  F. 
treated  in  Vincent  y.  BUhop  of  Sodar      346.— F.  P.] 
and  Man,  5  £x.  683,  as  oyerniled  by 
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Dob  analogy  to  the  Statute  of  Frauds  respecting  the  attestation  of 
Peach,  wills,!  where  the  words  being,  that  it  "shall  be  attested  and 
subscribed  in  the  presence  of  the  devisor,"  yet  it  is  held  that 
the  attestation  need  not  express  that  it  was  in  the  testator's 
presence  ;  and  in  addition  to  Brice  v.  Smith,l  he  cited  Hands  v. 
James, %  and  Croft  v.  Pawlet.\\  He  also  insisted  upon  the  weight 
that  was  due  to  the  opinion  of  the  Chief  Justice  in  Wright  v. 
Wakeford, 

\  580  ]  Denman,  contra^  denied  the  force  of  the  distinction  taken, 

because,  he  said,  that  here  the  meaning  of  the  words  "  to  be 
duly  executed  and  attested''  was  that  the  deed  should  be 
executed  with  all  the  forms  prescribed,  and  such  forms  attested ; 
and  one  of  those  forms  is,  that  it  should  be  under  the  hands  of 
the  parties.  And  upon  the  main  points  he  also  referred  to  the 
arguments  and  authorities  relied  on  in  Wright  v.  Wakeford,  and 
insisted  that  the  opinion  of  the  three  learned  Judges  in  that  case 
was  of  more  weight  upon  the  question  of  law  than  that  of  the 
Chief  Justice,  and  that  a  substantial  compliance  with  the  power 
was  not  enough,  but  it  must  be  pursued  strictly. 

At  the  conclusion.  Lord  Ellenborough,  Ch.  J.,  said,  that  out 

of  respect  to  the  opinions  of  the  learned  persons  before  whom  the 

question  in  Wright  v.  Wakeford  was  agitated  and  determined,  as 

well  as  with  a  view  of  forming  their  own  judgment  in  this  case, 

the  Court  would  take  time  to  consider.    The  question  seemed  to 

be  reduced  to  this,  namely,  what  was  the  meaning  of  the  words 

"to  be  duly  executed"  in  this  power,  whether  signing  and 

sealing  was  meant  by  them,  or  only  an  execution  in  the  ordinary 

sense  of  the  word. 

Cur.  adv.  vuU. 

Lord  Ellenborough,  Ch.  J.,  on  this  day  delivered  the  judgment 
of  the  Court  in  substance  as  follows : 

After  having  stated  the  facts  of  the  case,  and  that  the  Court 

would  consider  it  as  a  question  upon  a  special  verdict,  (the 

t  29  Car.  II.  c.  3,  a.   6.     [Rep.  X  Willes,  1. 

7  Will.  IV.  &  1  Vict   c.  26,  s.  2.  §  Com.  R.  631. 

This  section  was  in  turn  repealed  by  |1  Str.  1109. 
the  Stat.  Law  Rev.  Act,  1874]. 
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partieB  having  previously  intimated  their  wish  that  it  should  be         Doe 
converted  into  a  special  verdict,)  his  Lordship  said,  the  question       pbIoh 
for  our  decision  is,  whether  under  *the  foregoing  circumstances       r  ^gg^  , 
the  power  contained  in  the  deed  of  the  80th  September,  1782, 
was  well  executed  by  the  deed  of  the  7th  of  June,  1799 ;  if  it 
were,  the  verdict  to  stand ;  if  not,  a  nonsuit  to  be  entered.    And 
the  questions  in  this  case  are  in  effect  these :  1st,  whether  the 
original  attestation  is  good ;  and,  2ndly,  supposing  it  not  to  be 
good,  whether  it  is  cured  by  the  subsequent  attestation.    As  to 
the  first,  it  has  been  attempted  on  the  part  of  the  plaintiff  to 
distinguish  this  case  from  Wright  v.  Wakeford ;  it  has  been  said, 
that  as  the  power  is  worded  here,  the  deed  may  be  duly  executed 
in  the  presence  of  two  witnesses  without  the  parties  putting  their 
hands  and  seals  to  it  in  the  presence  of  the  witnesses,  and  there- 
fore the  attestation  may  be  good  without  its  being  extended  to 
the  signing  of  the  parties.    But  it  seems  to  us  that  to  make  a 
due  execution  of  the  power,  there  must  be  a  making  of  an 
instrument  with  all  the  forms  required  by  the  power,  and  that 
there  must  be  an  attestation  of  its  execution  with  all  those 
forms.    The  intention  of  the  parties  was,  that  the  attestation 
should  be  co-extensive  with  the  things  required  to  be  done,  and 
this  makes  the  case  directly  the  same  as  Wright  v.  Wakeford ; 
upon  which,  notwithstanding  the  respect  we  feel  for  the  opinion 
of  the  Chief  Justice,  we  think  that  of  the  three  other  Judges 
entitled  to  more  weight,  as  being  more  consonant  with  the  rules 
and  principles  of  law.    The  objection  is  certainly  not  to  be 
favoured ;  but  if  the  question  be  whether  it  follows  as  a  legal 
consequence  that  an  attestation  of  the  sealing  and  delivery  of 
a  deed  is  an  attestation  of  the  signing,  we  are  bound  to  answer 
that  it  does  not.    The  ground  on  which  our  opinion  is  formed, 
is  80  fully  stated  by  the  three  Judges  in  their  *certificate  in       [•582] 
Wright  v.  Wakeford,  that  it  is  not  necessary  to  do  more  than 
refer  to  their  opinion.     Upon  the  other  point,  we  think  that  it  is 
not  cured  by  the  second  attestation  made  after  the  death  of  one 
of  the  parties.    It  is  not  necessary  to  enter  into  the  question  at 
what  precise  time  an  attestation  must  be  made ;  but  it  seems 
difficult,  if  not  impossible,  to  say,  that  an  attestation  subsequent 
to  the  death  of  one  of  the  parties  should  give  an  operation  to 


366  1814.    K.  B.    2  M.  &  S.  582.  [b.r. 

Dob        their  act,  which  it  had  not  during  the  life  of  the  parties.     And 
Peach.      vlv^ti  this  point  also  the  case  of   Wright  v.  Wakeford  is  an 
authority. 

Postea  to  the  defendant. 


18U.  THE  KING  V.  MOEPHEW. 

^^y_^'  (2  M.  &  S.  602—603.) 

£  602  ]  ^0  Court,  upon  application  of  the  defendant,  postponed  the  trial  of 

an  information  for  a  misdemeanour,  upon  the  defendant's  consenting  by 
writing  under  his  own  hand,  to  the  examination  upon  interrogatoiiee  of 
a  witness  for  the  Crown. 

Thb  Attorney-General  having  filed  an  information  for  a 
misdemeanour  for  illegally  transacting  the  sale  of  military  com- 
missions, the  defendant  had  on  former  occasions  obtained  rules 
to  postpone  the  trial  on  the  alleged  absence  of  material  witnesses. 
In  this  Term  he  renewed  his  application,  which  was  now  opposed 
on  the  part  of  the  Grown,  on  the  ground  of  the  defendant's 
laches.  The  Court  inclined  to  the  objection,  and  said  that  they 
would  refuse  to  grant  the  rule  unless  the  defendant  would 
consent  to  the  examination  upon  interrogatories  of  a  material 
witness  for  the  Grown  who  was  about  to  leave  the  country,  the 
defendant  signifying  such  his  consent  in  writing  under  his 
own  hand.  Whereupon  the  AUorney-QeneroL  suggested  whether 
there  might  not  be  a  doubt  as  to  the  reading  of  depositions  so 
taken,  in  a  criminal  case ;  and  he  stated  that  no  instance  of  the 
I  *603  ]  sort  was  recollected ;  and  that  *in  the  Grown  Office  there  did 
not  exist  a  form  of  rule  for  such  purpose. 

Lord  Ellenbobough,  Gh.  J. : 

There  is  a  precedent,  though  not  in  the  Grown  Office,  on  the 
impeachment  against  Mr.  Hastings.  A  gentleman  who  could 
not  attend  was  examined  on  interrogatories,  and  Lord  Thurlow 
was  not  likely  to  have  consented  to  such  a  proceeding  if  any 
objection  had  existed  against  it. 

The  rule  for  putting  off  the  trial  was  made  absolute  on 
such  consent^  to  he  signed  and  verified  by  affidmit. 

Holt  was  in  support  of  the  rule. 
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JOHN    MARSHALL    and    WILLIAM    CONGREVE       isu- 
MARSHALL,  Clerk,   v.  HILKf  ^— " 

(2  M.  &  8.  608—616.)  [  608  ] 

Deyise  to  the  use  of  J.  C.  his  brother  for  life,  and  from  and  after  his 
decease  to  his  first  and  other  sons,  according  to  their  seniority  of  age 
and  priority  of  birth;  and  if  J.  C.  should  die  without  such  issue,  and 
before  they  arrive  at  twenty-one,  then  to  the  use  of  J.  M.  (eldest 
son  of  T.  M.  his  brother-in-law],  and  his  son  or  sons  limited  as  afore- 
said; and  if  J.  M.  shoidd  die  leaving  no  son  or  sons  as  aforesaid,  then 
to  J.  M.  second  son  of  T.  M.,  and  his  son  or  sons  limited  as  aforesaid, 
and  if  the  said  J.  M.  should  die,  leaving  no  son  or  sons  in  the  manner 
aloiesaid,  then  to  the  use  of  his  niece  A.  M.,  her  heirs  and  assigns  for 
ever :  Held,  that  J.  C.  having  died  without  issue,  J.  M.  (the  eldest  son 
of  T.  M.)  took  an  estate  for  life,  and  W.  C.  M.  (his  only  son  who  had 
attained  twenty-one)  took  a  vested  indefeasible  remainder  in  fee. 

WiiiiiiAM  GoNGREVE,  M.D.,  being  seised  in  fee  of  certain  lands, 
tenements,  and  hereditaments,  and  also  seised  of  certain  copy- 
holds of  inheritance  in  the  county  of  Salop,  part  of  which  estates 
situate  at  Bradney  were  subject  to  a  life-estate  of  Margaret  his 
wife,  and  having  surrendered  his  copyhold  to  the  use  of  his  will 
on  the  20th  of  October,  1775,  devised  the  same,  both  freehold 
and  copyhold,  in  Hilton,  Bradney,  and  in  the  manor  of  Wyken, 
and  elsewhere,  in  the  parish  of  Worfield,  to  his  wife  Margaret, 
without  impeachment  of  waste  during  her  natural  life,  and  from 
and  after  her  decease  he  gave  the  same  (except  as  thereafter  ex- 
cepted) together  with  the  reversion  or  reversions  of  all  other  lands 
in  Bradney,  which  should  come  to  him  and  his  heirs  upon  the 
decease  of  his  wife,  to  his  brother-in-law  Thomas  Marshall,  his 
heirs  and  assigns,  to  the  use  of  his  brother  J.  Gongreve,  for  and 
during  his  natural  life,  and  from  and  after  his  decease  to  his 
first,  second,  third,  fourth,  fifth,  or  sixth  son  or  sons  lawfully 
begotten,  according  to  their  seniority  of  age  or  priority  of  birth ; 
and  in  case  of  no  such  son  or  sons  arriving  at  the  age  of  21 
years,  then  he  gave  the  same  to  the  use  of  John  Marshall,  the 
eldest  son  of  the  said  T.  Marshall,  during  his  natural  life,  and 
after  his  decease  to  his  first,  second,  third,  fourth,  fifth,  or  sixth 

t  Followed  in  Trehame  v.  Layton  Q.  B.  469;  44  L.  J.  Q.  B.  202.— 
(Ex.  Ch.  from  a  B.  1875)  L.  B.  10      B.  C. 
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Mabshall  son  or  sons  in  the  manner  as  was  before  expressed  ;  and  *m  case 
Hill.  ^o  Biich  son  or  sons  lawfully  begotten  should  arrive  at  the  age  of 
[  *609  ]  21  years,  then  he  gave  the  same  to  the  use  of  James  Marshall, 
the  second  son  of  the  said  T.  Marshall,  and  his  son  or  sons  law- 
fully begotten  in  the  manner  aforesaid,  and  last  of  all,  if  the  said 
James  Marshall  should  die  without  issue  to  inherit  as  aforesaid, 
then  he  gave  the  same  to  the  use  of  his  niece  Ann  Marshall,  her 
heirs  and  assigns  for  ever."  And  after  charging  his  freehold 
lands  in  the  manor  of  Wyken  with  the  payment  of  certain  sums 
of  money,  and  giving  certain  pecuniary  legacies  and  an  annuity, 
and  charging  all  his  freehold  lands  in  the  parish  of  Stotesden 
with  the  payment  of  his  debts,  legacies,  and  annuity,  in  case  his 
personalty  should  fall  short,  the  testator  devised  as  follows: 
"  Item,  I  leave  the  same,  subject  to  my  debts,  legacies,  and 
annuity  as  aforesaid,  together  with  the  manor  of  Delton  and  all 
other  estates  in  the  parish  of  Neen  Savage,  subject  to  my  wife's 
jointure,  and  aunt's  annuity,  to  my  brother  Thomas  Marshall ; 
to  the  use  of  my  brother  J.  Gongreve  during  his  natural  life, 
and  from  and  after  his  decease  to  his  first,  second,  third,  fourth, 
fifth,  or  sixth  son  or  sons  lawfully  begotten,  according  to  their 
seniority  of  age  or  priority  of  birth,  and  if  my  brother  J.  Congrev© 
should  die  without  such  issue  as  aforesaid,  and  before  they  arrive 
at  the  age  of  21  years,  then  to  the  use  of  John  Marshall,  the 
eldest  son  of  the  said  T.  Marshall  and  his  son  or  sons  limited  as 
aforesaid,  and  if  the  said  John  Marshall  should  die  leaving  no 
son  or  sons  as  aforesaid,  then  to  the  use  of  James  Marshall,  the 
second  son  of  the  said  T.  Marshall,  and  to  the  use  of  the  son  or 
sons  of  the  said  James  Marshall  lawfully  begotten  and  limited  as 
[  *6]0  ]  aforesaid,  and  if  the  said  James  Marshall  shall  die  ^leaving  no 
son  or  sons  in  the  manner  aforesaid,  then  I  leave  all  and  every 
part  of  the  aforesaid  estates  in  the  parishes  of  Stotesden  and 
Neen  Savage  to  the  use  of  my  niece  Ann  Marshall,  her  heirs  and 
assigns  for  ever."  The  testator  died  on  the  20th  of  July,  1776, 
without  issue,  leaving  Margaret  his  widow,  and  J.  Gongreve  his 
only  brother  and  heir  at  law  and  customary  heir.  T.  Marshall 
and  Margaret  Gongreve  died ;  and  J.  Gongreve  also  died  without  > 
issue,  leaving  the  plaintiff  John  Marshall,  the  eldest  son  of 
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T.  Marshall  his  (the  said  J.  Gongreve's)  nephew  and  heir  at  law  Mabshall 
and  customary  heir,  and  who  thereupon  became,  and  is  the  heir  hS-l. 
at  law  and  customary  heir  of  the  testator.  Before  his  death, 
J.  Congreve  devised  all  his  right,  title,  and  interest,  both  at  law 
and  in  equity,  in  and  to  the  several  lands,  tenements,  and  here- 
ditaments, late  of  his  brother  W.  Congreve,  in  the  parish  of 
Neen  Savage  and  Stotesden  to  Anne  Ellison  in  fee.  The  plaintiff 
William  Congreve  Marshall,  the  only  son  of  the  plaintiff  John 
Marshall,  has  attained  his  age  of  21  years.  And  upon  agree- 
ment between  him  and  his  father  on  the  one  part,  and  the 
defendant  Hill  on  the  other,  for  the  sale  to  the  defendant  of  a 
part  of  the  said  lands  in  the  parish  of  Neen  Savage,  and  upon  a 
bill  filed  by  them  in  the  Court  of  Chancery  against  the  defen- 
dant, to  compel  a  specific  performance  of  that  agreement,  the 
Yice-Chancellor  directed  the  case  to  be  stated  for  the  opinion  of 
this  Court  upon  the  following  question : 

What  estate  the  plaintiffs  John  Marshall  and  WilUam  Congreve 
Marshall  or  either  and  which  of  them  took,  under  the  will  of  Dr. 
William  Congreve,  the  testator,  in  the  premises  in  question,  in. 
the  events  which  have  happened. 

Home  argued  for  the  plaintiffs  on  a  former  day  in  this  Term,  [  6ii  ] 
that  under  the  last  devise  *'  to  the  use  of  John  Marshall  and  his 
son  or  sons  limited  as  aforesaid,  and  if  the  said  J.  M.  should  die 
leaving  no  son  or  sons  as  aforesaid  then  over,"  J.  M.  took  an 
estate  for  life,  and  W.  C.  M.  his  son,  a  vested  remainder  in  fee 
defeasible  in  the  event  of  his  dying  under  21,  but  now  become 
indefeasible  by  his  having  attained  that  age,  or  at  all  events  that 
W.  C.  M.  took  an  estate  tail.  He  said  it  was  clear  upon  the 
authorities,  that  an  estate  of  inheritance  might  pass  by  a  will,  if 
such  appeared  to  be  the  testator's  intention,  although  neither  the 
word  heirs  nor  any  other  technical  words  of  inheritance  were 
used.  Ist,  Therefore  he  argued  upon  the  general  intention  of 
the  testator,  that  it  was  to  provide,  not  for  one  or  two  persons 
only,  but  for  successive  generations,  each  succeeding  the  other  in 
proximity  to  the  testator,  and  consequently  it  was  probable  that 
he  would  observe  the  same  limitations  to  them  all ;  and  so  it 
appears  he  has  done  till  he  has  exhausted  the  whole  succession 
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Mabshall  and  come  to  the  ultimate  limitation  to  Ann  Marshall  in  fee. 
Hill.  That  in  the  first  set  of  limitations  he  meant  to  give  the  sons  of  the 
several  takers  for  life  some  estate  of  inheritance  is  evident  from 
this,  that  the  ultimate  remainder  is  limited  to  Ann  Marshall,  if 
James  Marshall  (the  last  taker  for  life,  to  whom  and  to  whose 
sons  he  had  limited  it  in  the  same  manner  as  in  the  prior  limita- 
tions) should  die  without  issue  to  inherit  as  aforesaid ;  which 
clearly  marks  the  testator's  view  of  the  effect  of  the  preceding 
limitations.  And  in  the  same  manner  the  limitations  in  the 
subsequent  clause,  being  in  the  same  order,  and  framed  nearly  in 
the  same  terms  with  thoseJn  the  clause  which  goes  before,  may 
[  ^612  1  be  explained  by  them.  ^Therefore  the  devise  in  the  subsequent 
clause  ''  to  J.  Gongreve  for  life  and  to  his  sons  in  succession,  and 
if  J.  G.  should  die  without  such  issue  as  aforesaid,"  may  well  be 
construed  by  reference  to  the  former  clause  where  the  word 
''  issue  "  occurs  to  mean  issue  to  inherit  as  aforesaid,  and  by  the 
same  reference  the  next  devise  to  John  Marshall  and  his  son  or 
sons  limited  as  aforesaid,  and  if  he  should  die  leaving  no  son  or 
sons  as  aforesaid,  may  admit  of  the  same  interpretation.  And  if 
he  had  meant  to  give  them  only  estates  for  life  it  appears  he 
knew  how  to  create  such  estates.  But  2ndly,  upon  the  words  of 
the  devise  itself  it  is  clear  that  the  sons  of  J.  Marshall  were  to 
take  a  fee,  because  the  devisor  appointed  that  if  they  should  die 
before  they  arrived  at  21,  the  estate  should  go  over ;  for  which 
reason,  according  to  the  opinion  of  Saunders  in  Purefoy  v. 
Rogers, \  it  must  be  intended  that  the  devisor  gave  the  sons  a  fee. 
And  though  it  may  be  said  that  the  opinion  of  Saunders  was 
founded  on  this,  that  the  devisor  appointed  the  remainder  over  to 
his  own  right  heirs,  yet  the  same  has  been  held  in  subsequent 
cases  where  the  remainder  was  not  so  limited ;  Moone  v.  Hease- 
marifl  Frogmorton  v.  Holy  day, ^  Tomkins  v.  Tomkin$,\\  and  Doe 
v.  CundaU;^  and  the  reason  is,  for  that  a  giving  over  on  a  dying 
before  21  shows  an  intention  that  if  the  party  attain  21  he  should 
have  a  fee  absolute. 

Denman,  contra,  insisted  that  W.  G.  M.  took  only  for  life, 

t  2  Saund.  388.  535. 

t  WiUes,  138.  II  Cited  in  1  Buir.  234. 

§  3  Burr.  1618;  S.  C.  1  Black.  R.         H  9  East,  400. 


VOL.  XV.]         1814.    K.  B.    2  M.  &  S.  612—614.  371 


or  if  he  took  an  estate  in  fee  or  tail,  it  was  on  a  double  contin-  MabshaiiL 
gency,  viz.  his  attaining  the  age  of  21  and  surviving  his  father ;  hill. 
wherefore  he  concluded  that  J.  M.  *his  father  being  still  alive,  [  ♦eis  j 
the  vesting  of  the  son's  estate  must  await  the  contingency  of  the 
father's  death.  1st,  That  a  fee-simple  may  pass  by  a  will  with- 
out words  of  inheritance,  if  the  intent  of  the  testator  plainly 
Appears,  may  be  admitted  ;  but  there  is  no  such  intent  apparent 
on  this  will,  and  if,  as  it  has  been  said,  the  testator  knew  how  to 
give  life  estates,  it  appears  also  he  knew  how  to  use  apt  words  for 
passing  a  fee ;  so  that  the  presumption  arising  from  the  want  of 
words  to  designate  the  estate  is  as  strong  on  one  side  as  on  the 
other.  And  here  are  no  general  introductory  words  indicating 
an  intention  to  dispose  in  all  events  of  the  whole  property,  nor  is 
there  any  charge  on  the  devisees  in  respect  of  the  estate  devised 
to  them,  so  as  to  raise  a  fee  by  implication ;  nor  is  it  a  devise  of 
the  testator's  estate,  but  only  of  his  lands  and  tenements.  And 
as  to  the  expression  to  inherit  as  aforesaid,  that  clearly  means 
no  more  than  take,  it  cannot  mean  inherit  in  its  proper  sense, 
for  whatever  estate  the  sons  might  take,  it  cannot  be  doubted 
that  they  would  not  inherit,  but  take  only  by  purchase.  Besides 
there  is  no  reason  for  referring  the  last  devise  to  John  Marshall 
and  his  sons,  &c.  to  a  more  distant  clause  in  the  will,  for  the 
purpose  of  connecting  it  with  the  word  inherit,  when  its  more 
natural  reference  is  to  the  next  antecedent  devise  to  J.  Gongreve 
and  his  sons,  which  has  no  such  word.  Then  secondly,  as  to 
the  devise  itself,  the  devisor  has  not  appointed,  as  is  supposed, 
that  the  lands  shall  go  over  if  the  sons  of  John  Marshall  should 
die  under  21,  but  if  J.  M.  should  die  leaving  no  son  or  sons  as 
aforesaid,  i.€.,  by  reference  to  the  next  antecedent  devise,  and 
before  they  arrive  at  21 ;  so  that  the  estate  of  W.  C.  M.,  the 
son,  is  to  depend  upon  the  contingency  of  his  surviving  *his  C*^^*] 
father  as  well  as  attaining  21.  Thus  in  PeUa  v.  Brown,}  a 
devise  to  T.  and  his  heirs  for  ever,  and  if  T.  died  without  issue 
leaving  W.,  then  to  W.  and  his  heirs,  was  holden  to  be  a  limita- 
tion of  the  fee  to  W.  by  way  of  executory  devise,  upon  the  con- 
tingency of  T.'s  dying  without  issue  in  the  life-time  of  W.  So  in 
Porter  v.  Bradley, I  a  devise  to  P.  D.  and  his  heirs,  but  in  case 
t  Cro.  Jac.  590.  J  1  E.  E.  675  (3  T.  E.  143). 
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Mabshall  p.  D.  should  happen  to  die  leaving  no  issue  behind  him,  then 
Hill.  over,  was  held  to  mean  leaving  no  issue  at  the  time  of  his  death; 
and  Lord  Kenton  said  that  if  only  the  first  words  "  leaving  no 
issue"  had  been  used,  they,  according  to  the  opinion  of  Lord 
Macclesfield  in  Forth  v.  Chapman^^  must  be  restrained  to  leav- 
ing issue  at  the  time  of  his  death.  And  so  it  appears  in  Roe  v. 
Jeffery,l  a  devise  over  "  in  case  T.  F.  should  depart  this  life  and 
leave  no  issue  "  was  confined  to  a  failure  of  issue  at  the  death 
of  T.  F.  the  first  taker.  And  Denn  v.  Bagshaw  §  is  to  the  same 
effect,  though  the  construction  worked  a  great  hardship  in  that 
case.  The  opinion  of  Saunders  in  Purefoyv.  Rogers  was  founded 
merely  on  the  intendment  which  he  made  from  the  remainder, 
being  given  to  the  right  heirs  of  the  devisor,  if  the  son  should 
die  under  21 ;  and  in  Moone  v.  Heaseman  the  devisee  was  charged 
with  the  payment  of  a  sum  in  gross,  which  of  itself  carried  a  fee. 
Again  in  Frogmorton  v.  Holyday  there  was  an  introductory  clause, 
shewing  that  the  testator  did  not  mean  to  die  intestate  as  to  any 
part,  and  on  that  the  Court  relied ;  and  lastly  in  Doe  v.  Cundail  the 
devise  was  to  two,  and  if  either  should  die  under  21,  the  survivor 
to  be  heir  to  the  other;  so  that  all  those  cases  afford  a  distinction. 

[  616  ]  Home  in  reply,  denied  that  there  was  any  case  where  the 

words  "  leaving  no  issue  "  being  coupled  with  such  words  as  in 
the  present  case,  "  and  before  they  arrive  at  21  **  had  been 
restrained  to  leaving  issue  at  the  time  of  the  devisee's  death ;  the 
cases  cited  were  where  the  words  "Leaving  issue,"  or  "leaving 
issue  behind  him  "  were  the  only  words  to  point  out  the  time. 

Lord  Ellbnbobough,  Gh.  J.,  observed  that  the  meaning  of 
"  leaving"  in  this  devise  seemed  to  be  "  having  had,"  and  not 
leaving  in  its  ordinary  sense ;  and  Batley^  J.  added  that  the 
language  of  the  Court  on  this  point  in  Moone  v.  Heaseman  was 
extremely  strong,  for  Willes,  Ch.  J.  said,  "  that  if  there  were 
any  doubt  on  the  words  which  charged  the  devisee  with  the  pay- 
ment of  a  gross  sum,  the  subsequent  words  "  in  case  all  the 
three  daughters  die  before  their  mother,  that  it  shall  descend  to 
the  heirs  of  the  mother  "  had  put  it  beyond  all  dispute,  and 

t  1  P.  Wms.  663.  t  7  T.  E.  689.  5  3  R  B.  243  (6  T.  B.  612). 
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plainly  shewed  the  intention  of  the  testatrix.  For  if  she  in-  mabshall 
tended  that  the  daughters  should  be  only  tenants  for  life,  and  hill. 
consequently  that  it  should  go  to  the  heirs  of  the  mother, 
whether  the  daughters  died  before  their  mother  or  not,  it  would 
have  been  most  absurd  in  her  to  say  that  it  should  go  to  the 
heirs  of  the  mother  in  case  the  daughters  die  before  her.  And 
that  was  exactly  agreeable  to  what  was  said  by  Siiunders  in 
Purefoy  v.  Rogers,  of  which  he  approved."  And  Baylby,  J. 
farther  observed  that  in  Moone  v-  Heaseman  the  limitation  over 
was  not  to  the  right  heirs  of  the  devisor,  but  of  his  sister. 

Cur.  adv.  vidU 
The  following  certificate  was  sent : 

"We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion 
that  in  the  events  which  have  happened,  *  John  Marshall  took      [  *6i6  ] 
an  estate  for  life,  and  William  Gongreve  Marshall  a  vested  inde- 
feasible remainder  in  fee  in  the  premises  in  question,  under  the 

will  of  Dr.  William  Gongreve. 

"  Ellenborouoh, 

"  S.  Lb  Blanc. 

"  J.  Baylby. 

*'  May  \lth,  1814."  "  H.  Dampibr." 
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BENNET  AND  Wife   v.  WATSON   and   Another.!         i^h. 

(3M.&S.  1-6.)  JuneW. 

A  justice  of  the  peace  may  commit  a  feme  covert  who  is  a  material         [  i  ] 
witness,  upon  a  charge  of  felony  brought  before  him,  and  who  refuses 
to  appear  at  the  sessions  to  giye  evidence,  or  to  find  sureties  for  her 
appearance. 

Trespass  for  assault  and  imprisonment  of  the  wife.  Flea, 
Not  guilty.  At  the  trial  before  Thomson,  G.B.  at  the  last 
assizes  for  Kent,  the  case  was  this  :  the  defendant  Watson  was 

t  The  Act  of  Philip  &  JAaxy,  on  substantially  re-enacted,  with  addi- 

which  this  case  partly  depends,  is  tions,  by  11  &  12  Vict.  c.  42,  ss.  16, 

repealed,  and  its  proyisions  substan-  20.    The  case  may  still  be  useful  as 

tially  re-enacted  by  7  Qeo.  IV.  c.  64,  an  authority  for  the  construction  of 

ss.  2,  3.    This  again  is  repealed,  and  the  last-mentioned  section. — E.  C. 


874  1814.    K.  B.    8  M.  &  S,  1—3.  [b.b. 

Bbnnet      a  magistrate  residing  at  Woolwich,  and  Newhall  (the  other 
Watsok.      defendant,)  a  constable  of  that  place.     On  the  1st  of  January, 
1813,  a  person  having  been  apprehended  on  suspicion  of  felony, 
and  carried  before  Watson,  the  plaintiff's  wife  was  examined  as 
a  witness  against  the  prisoner,  and  after  her  examination,  waa 
desired  by  Watson  to  procure  her  husband's  recognizance  for 
her  appearance  at  the  next  quarter  sessions ;  to  which  she  said 
that  she  could  not  procure  it  that  day,  but  the  next  day  her 
[  *2  ]        husband  or  ^somebody  else  should  enter  into  the  recognizance. 
Upon  this  promise,  she  was  suffered  to  depart,  but  not  keeping 
her  word,  on  the  13th  of  January  following  was  sent  for  by 
Watson,  who  again  requested  her  to  procure  her  husband  or 
some  other  person  to  be  surety  for  her  appearance  to  give  evi- 
dence at  Maidstone,  where  the  sessions  were  to  be  holden ;  to 
which  she  answered  that  she  would  not  go,  and  nobody  should 
make  her.     The  matter  was  then  explained  to  her  fully  ;  and  an 
hour  or  more  was  employed  in  endeavouring  to  persuade  her ; 
but  she  continuing  to  refuse,  was  at  last  told  that  a  warrant 
would  be  signed  if  she  refused ;  and  on  her  still  refusing  the 
warrant  was  signed.     She  was  not,  however,  taken  into  custody 
that  night ;  but  by  leave  of  the  magistrate  slept  in  her  own 
house,  and  on  the  next  day  was  conveyed  by  Newhall  inside  the 
coach  to  Maidstone,  where  (on  the  15th)  she  gave  evidence,  and 
the  prisoner  was  convicted ;  and  without  her  evidence  he  could 
not  have  been  convicted.     The  warrant  was  directed  to  the  con- 
stable of  Woolwich,  to  convey  and  deliver  into  the  custody  of  the 
keeper  of  the  gaol  at  Maidstone,  and  to  the  keeper  to  receive 
into  his  custody  the  plaintiff's  wife,  she  having  subscribed  her 
deposition  in  a  case  of  felony,  &c.  and  being  a  most  material 
and  necessary  witness,  on  behalf  of  the  King,  touching  the  said 
felony,  and  refusing  to  appear  at  the  next  general  quarter  ses- 
sions of  the  peace  to  give  such  evidence  as  she  ought  to  give, 
and  refusing  to  find  due  sureties  for  such  her  appearance,  iq 
contempt  of  the  laws  and  against  the  peace,  &c.  and  her  safely 
keep  until  delivered  by  due  course  of  law.    The  plaintiffs  having 
[  •B  ]        failed  in  proving  notice  to  the  defendant  Watson,  *pursuant  to 
the  statute,!  he  was  acquitted;   but  proof  having  been  given 
t  24  Geo.  n.  c.  44,  s.  1.    See  now  11  &  12  Vict  o.  44,  a.  9. 
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against  Newhall  of  a  demand  made  of  a  copy  of  the  warrant,  and      bbnnkt 
that  he  had  not  complied  with  it,  the  learned  Judge  allowed  a      watson. 
verdict  for  Is.  damages  to  be  found  against  him,  giving  liberty 
to  move  to  enter  the  verdict  for  him,  if  the  Court  should  be  of 
opinion  the  action  was  not  maintainable. 

A  rule  nisi  was  accordingly  obtained  in  the  last  Term,  and 
2  Hawk.  P.  C.  b.  2,  c.  8,  s.  58,  and  c.  16,  s.  2,  was  cited  to  shew 
that  Justices  may  commit  those  who  refuse  to  be  bound,  if  it 
appear  that  they  can  give  material  evidence. 

Curwood  shewed  cause,  and  observed  that  the  position  laid 
down  in  2  Hawk.  c.  8,  s.  58,  was  only  given  as  an  opinion  and 
not  as  decided  law,  and  the  writer  prefaces  it  with  "  it  is  said ;  " 
and  that,  as  well  as  several  positions  of  the  same  sort  in  other 
text  writers,  may  all  be  traced  to  the  single  authority  of  2  Hale, 
P.  G.  282.  It  is  there  said  ''  that  the  justices  who  take  the  in- 
formation of  witnesses,  may,  before  the  trial,  bind  over  the  wit- 
nesses to  appear  at  the  sessions,  and  in  case  of  their  refusal 
either  to  come  or  to  be  bound  over,  may  commit  them  for  their 
contempt  in  such  refusal,  and  this  is  virtually  included  within 
their  commission  and  by  necessary  consequence  upon  stat.  1  & 
2  P.  &  M.  c.  13."  But  how,  it  may  be  asked,  is  it  virtually  in- 
cluded in  their  commission,  since  at  common  law  the  power  of 
imprisonment  can  only  be  exercised  by  a  court  of  record  ;t  but 
a  justice  taking  examinations  on  a  charge  of  felony  is  not  a 
court  of  record.  As  little  is  it  a  *necessary  consequence  upon  [  ^4  ] 
stat.  1  &  2  P.  &  M.  c.  13 ;  for  the  statute  only  gives  the  justices 
authority  to  bind  by  recognizance  to  appear  at  the  next  general 
gaol  delivery ;  and  therefore  to  hold  that  they  may  by  conse- 
quence commit,  would  be  to  hold  that  a  greater  power  is  a  con- 
sequence of  a  lesser.  But  admitting  the  doctrine  of  Lord  Hale 
to  be  correct,  still  the  magistrate  here  has  exceeded  his  autho- 
rity, because  the  plaintiff's  wife  being  under  an  incapacity,  as  a 
married  woman,  to  bind  herself  by  recognizance,  which  is  the 
only  surety  which  the  statute  speaks  of,  the  magistrate  could 
not  lawfully  commit  her  for  refusing  to  do  what  she  was  wholly 
incompetent  to  do,  or  if  she  had  done,  by  going  through  the 
t  See  Salk.  200 ;  12  Mod.  388. 
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Bbkmet      form  of  entering  into  a  recognizance,  would  have  been  nugatory, 
Watbon.      but  he  ought  to  have  committed  only  for  refusing  to  appear. 

Oumey  and  BoUand,  contra,  relied  on  the  authorities  above 
mentioned,  and  on  the  uniform  practice,  in  the  case  both  of 
infants  and  married  women,  to  require  a  recognizance  of  some 
third  person  if  they  refuse  to  appear,  and  in  case  of  refusal  of  such 
recognizance,  to  commit.  And  the  plain  inference  arising  from 
the  1  &  2  F.  &  M.  is,  that  the  Justices  shall  have  authority  to 
compel  the  appearance  of  witnesses  at  the  trial  to  give  evidence 
against  the  party  indicted ;  for  which  purpose  the  statute  autho- 
rizes them  to  bind  all  such  by  recognizance  or  obligation,  which 
must  mean  such  recognizance  or  obligation  as  will  bind,  con- 
sidering the  situation  of  the  witness ;  and  if  they  have  authority 
to  bind  they  must  have  the  means  of  enforcing  it,  by  commit- 
ment in  case  of  refusal  to  be  bound. 

r  5  ]         Lord  Ellbnborough,  Ch.  J. : 

After  the  construction  which  has  been  put  on  the  statute  by 
Lord  Hale,  and  the  practice  which  has  obtained  since,  I  think 
we  shall  not  be  very  much  inclined  to  disturb  it ;  and  we  cannot 
avoid  doing  so  if  we  determine  that  this  woman,  who  not  only 
refused  to  give  surety,  but  to  appear,  might  not  be  committed  in 
order  to  be  forthcoming  to  aid  the  purposes  of  justice.  For  that 
would  be  to  pronounce  that  in  no  case  can  a  magistrate  be  war- 
ranted in  committing,  where  there  has  been  a  refusal  on  the 
part  of  the  witness  both  to  find  sureties  and  to  appear.  But 
the  law  intended,  that  the  witness  should  be  forthcoming  at  all 
events,  and  it  is  a  lenient  mode,  which  the  statute  provided,  to 
permit  the  witness  to  go  at  large  upon  his  own  recognizance. 
However,  that  is  only  one  mode  of  accomplishing  the  end,  which 
is  the  due  appearance  of  the  witness;  therefore  where  that  mode, 
as  well  as  the  end,  is  frustrated,  as  far  as  it  can  be,  by  the 
witness's  refusal,  it  seems  but  reasonable  that  the  justice  should 
be  warranted  in  committing,  which  is  the  only  means  left  of 
securing  the  end. 

Lb  Blanc,  J. : 

The  Justice  is  not  to  commit  by  way  of  punishment,  but  in 
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order  that  crimes  may  not  go  unpunished,  he  is  to  secure  the  ap-      Bbnnbt 

pearance  of  the  witness,  who  is  to  establish  the  delinquency,  after      watson. 

he  shall  have  been  examined  before  him  on  oath.    The  statute 

has  provided  that  the  magistrate  shall  bind  him  by  recognizance. 

From  that  time  the  practice  has  been,  and  so  it  is  laid  down  by 

Lord  Hale,  that  he  may  commit,  if  the  witness  refuse  to  appear 

or  enter  into  a  recognizance.    Here  the  woman  could  not  enter 

into  her  own  recognizance,  but  that  was  not  alleged  by  her  *as        [  *6  ] 

an  excuse,  but  she  voluntarily  refused  either  to  attend  or  to  find 

security,  and  therefore  the  magistrate  could  do  nothing  less 

than  commit.    If  he  had  done  more  than  was  necessary  to  secure 

her  appearance,  I  agree  it  would  have  been  bad ;  but  in  this 

instance  he  has  done  no  more  than  was   necessary  for  that 

purpose. 

Dampieb,  J.t : 

The  power  of  commitment  is  absolutely  necessary  to  the 
existence  of  the  statute  of  Philip  and  Mary ;  for  unless  there 
were  such  a  power,  every  person  would  of  course  refuse  to  enter 
into  a  recognizance,  and  the  magistrate  could  not  compel  him ; 
and  then  if  he  could  farther  avoid  being  served  with  a  subpoena, 
the  party  delinquent  might  escape  unpunished.  This  considera- 
tion coupled  with  Lord  Hale's  judgment,  founded  on  the  practice, 
seems  to  me  sufficient  to  establish  the  power.  The  question  here 
is  respecting  a  person  who  is  under  a  legal  disability ;  but  she 
not  only  refuses  to  give  recognizance,  but  she  refuses  to  go,  doing 
as  much  as  in  her  lay  to  elude  the  justice  of  the  case.  The 
magistrate,  therefore,  has  done  nothing  more  than  was  proper 
to  secure  her  appearance  at  the  Sessions ;  upon  her  refusing  to 
go,  or  to  find  any  recognizance,  he  commits.  It  seems  to  me  he 
was  right  in  so  doing,  the  practice  has  been  so,  and  it  follows 
both  from  the  practice  and  the  opinion  of  Lord  Hale  that  the 
law  is  so.  And  therefore  there  must  be  judgment  for  the 
defendant. 

Rule  absolute, 
t  Bayley,  J.  was  absent. 
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POWER  V.  WALKERf 

jy^^  13  (3  M.  &  S.  7—9  at  N.  P.  4  Camp.  8.) 

An  aeaigiimeiit  of  copyriglit  of  a  song  must  be  in  writing,  in  order  to 
[  7  ]  entitle  the  assignee  to  maintain  an  action  on  the  case  for  pirating  it 

Case  by  the  plaintiff,  as  proprietor  of  the  copyright  of  the 
words  of  a  certain  song,  against  the  defendant  for  pirating  the 
same.    Flea,  not  guilty. 

At  the  trial  before  Lord  Ellenborough,  Gh.  J.  at  the  Middlesex 
sittings  after  last  Term,  the  plaintiff,  in  order  to  establish  his 
title,  proved  that  one  Moore,  the  author  of  a  work  intitled  "  A 
Selection  of  Irish  Melodies,"  of  which  this  song  was  one,  trans- 
ferred the  copyright  of  the  said  work  by  verbal  agreement  to 
R.  Power,  of  Dublin,  who  agreed  also  by  parol  with  the  plaintiff, 
that  the  plaintiff  should  have  the  exclusive  right  of  publishing 
and  selling  the  work  in  England,  reserving  to  himself  the  right 
of  selling  it  in  Ireland.  Whereupon  it  was  objected  for  the 
defendant,  1st,  That  by  stat.  8  Ann.  c.  19,  every  assignment  of 
copyright  must  be  in  writing ;  and,  2ndly,  that  the  right  conveyed 
to  the  plaintiff  by  E.  Power  (supposing  it  to  be  well  conveyed), 
did  not  amount  to  an  assignment  of  the  copyright  such  as  would 
sustain  this  action ;  but  was  a  mere  licence  to  the  plaintiff  for 
the  pubUcation  and  sale  in  England.  His  Lordship  directed  a 
nonsuit,  being  of  opinion  that  the  plaintiff  had  not  made  out  his 
title  of  assignee. 

Twiss  now  moved  for  a  new  trial,  contending  that  copyright 
was  a  mere  personal  chattel,  not  included  within  the  Statute  of 
Frauds,  and  consequently  capable  at  common  law,  like  all  other 
personalty,  of  passing  by  oral  transfer.  And  he  said  that  the 
[  ♦s  ]  stat.  8  Ann.  *c.  19,  does  not  make  a  writing  necessary.  That 
statute  was  passed,  as  its  title  imports,  for  the  encouragement 
of  learning,  and  is  to  be  construed  liberally ;  it  uses  the  terms 
"transferred,"  "purchased,"  or  "acquired,"  as  applied  to  the 
passing  of  the  property  from  the  author  to  others,  and  speaks  of 

t  This  point  is  decided  in  the  same  not  thought  necessary  to  reprint  the 

way  under  the  Act  of  5  &  6  Yiot.  N.  P.  report  of  this  case  or  of  B,  y. 

c.  45,  in  Leyland  v.  StewaH  (1876)  Dixon,  p.  381  below.— R.  C. 
4  Ch.  D.  419, 46  L.  J.  Ch.  103.    It  is 
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his  ^'assignee;"  bat  none  of  these  expressions  import  that  the  power 
transfer  or  assignment  must  be  in  writing ;  there  are  assignees  walkbb. 
in  law  as  well  as  in  deed,  which  shews  that  an  assignee  may  be 
without  any  assignment  in  writing ;  and  it  is  remarkable  that 
the  statute  in  another  branch,  where  it  prohibits  the  printing, 
ifec.  by  any  other  person  than  the  proprietor,  without  his  consent, 
expressly  provides  that  such  consent  shall  be  in  writing ;  there- 
fore it  is  fair  to  presume  that  it  would  have  provided  for  a  writing 
in  the  other  cases  if  it  had  so  intended.  And  in  Miller  y.  Taylor,  \ 
though  the  transfer  of  copyright  was  much  discussed,  it  was 
never  objected  that  it  would  not  pass  except  by  writing.  The 
inconvenience  of  such  a  construction  in  cases  like  the  present  is 
obvious,  for  this  being  a  mixed  production  of  words  and  music, 
which  in  general  is  the  composition  of  separate  authors,  a 
separate  assignment  in  writing  of  the  separate  copyrights  upon 
each  ballad  would  be  necessary.  And  as  to  the  objection  that 
this  is  but  a  Ucence  and  not  an  assignment  of  the  copyright, 
because  it  extends  to  this  kingdom  only,  as  well  might  it  be  said 
that  an  assignment  for  a  certain  number  of  years,  was  not  an 
assignment,  because  it  did  not  extend  to  the  whole  but  to  a  part 
only  ;  but  if,  notwithstanding,  an  assignment  for  a  less  number 
of  years  would  be  good,  why  may  it  not  be  good  for  a  less  ex- 
tensive district  ? 

Lord  Ellenbobouoh,  Gh.  J.  said,  that  the  statute  having  [9j 
required  that  the  consent  of  the  proprietor,  in  order  to  authorize 
the  printing  or  reprinting  of  any  book  by  any  other  person,  shall 
be  in  writing,  the  conclusion  from  it  seemed  almost  irresistible 
that  the  assignment  must  also  be  in  writing ;  for  if  the  licence, 
which  is  the  lesser  thing,  must  be  in  writing,  a  fortiori  the  as- 
signment, which  is  the  greater  thing,  must  also  be.  And 
Dampieb,  J.  expressed  himself  to  the  same  effect,  and  said  that 
the  assignment  could  only  be  under  the  statute,  and  therefore  the 
plaintiff  must  shew  that  he  was  such  an  assignee  as  the  statute 
required. 

Per  Curiam  :  Rule  refused. 

t  4  Burr.  2303 ;  S.  C.  1  Black.  E.  675. 
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1814.  THE  KING  V.  ASKEW  and  Others. 

•^•!!L^^-  (3M.&S.9-10.) 

[  ^  ]  The  presence  of  all  the  defendants  conyicted  of  an  indictment  for  a 

conspiracy  is  necessary  in  order  to  move  for  a  new  trial  on  behalf  of  any 
of  them. 

Nolan  moved  for  a  new  trial,  on  the  behalf  of  John  and 
Louisa  Askew,  who  had  been  convicted,  together  with  one 
Margaret  Hipwood,  of  an  indictment  charging  them  with  a 
conspiracy  to  indict  the  prosecutor  for  felony.  He  stated  that 
Margaret  Hipwood  was  not  then  present ;  that  search  had  been 
made  after  her,  but  she  was  not  to  be  found,  having  left  her 
residence  before  the  trial,  at  which  time  she  was  at  large  upon 
her  own  recognizance. 

Lord  Ellenborough,  Ch.  J.  interposed,  and  referred  to  Rex  v. 
Teal,\  where  the  Court  determined  that  the  presence  of  all  the 
defendants  convicted  of  an  indictment  for  a  conspiracy  was 
[  ♦10  ]  necessary  in  order  to  *move  for  a  new  trial ;  and,  he  observed, 
the  reason  clearly  was  to  prevent  the  most  guilty  from  keeping 
out  of  the  way,  and  putting  forward  the  least  guilty  in  order  to 
try  the  result  of  a  motion  for  a  new  trial.  Lb  Blanc,  J.  added, 
that  when  the  report  came  before  the  Court  in  a  future  stage  of 
this  proceeding,  if  upon  the  reading  of  the  report  the  Court  saw 
any  reason  to  think  that  justice  had  not  been  attained,  it  was 
open  to  them  at  that  time,  either  by  directing  a  new  trial,  or  in 
any  other  way,  to  see  that  justice  should  be  done. 

Nolan  then  asked  leave  to  file  the  affidavit  on  which  be  was 
about  to  move. 

But  Lord  Ellenborough,  Ch.  J.  said  if  the  Court  could  not 
grant  the  principal  thing  they  could  not  grant  the  accessory. 

So  Nolan  took  nothing  by  his  motion,  t 

t  10  H.  H.  516  (11  East,  307).  with  others,  of  an  indictment  for  a 

conspiracy,   appeared  in  person  to 

t  The  Kino  v.  Lord  Cochrane.5     move  for  a  new  trial,  but  none  of 

At  the  close  of  the  same  day  Jjord     the  other  defendants  convicted  with 

Cochrane,  who  had  been  convicted,      him  attended.    His  Lordship  began 

§  Pee  Per  v.  De  Berengcr,  p.  4ld  pott  (3  M.  &  S.  67). 
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THE  KING   V.   JOHN    DIXON.  ^iJJ*-^ 

(3  M.  &  S.  11—15  at  N.  P.  4  Camp.  12.)  !!L  ^ 

Indictment  against  defendant,  who  was  employed  to  make  bread  for  [HI 
the  military  asylum,  charging  that  he  delivered  to  J.  H.  diyers  (ss.)  297 
loaves,  as  for  good  household  bread,  for  the  use  and  supply  of  the  said 
asylum  and  the  children  belonging  thereto,  whereas  the  said  loaves  were 
not  good  household  bread,  but  contained  divers  noxious  and  unwhole- 
some materials,  not  fit  for  the  food  of  man ; — was  held  sufficient.  For, 
the  particular  species  of  noxious  materials  being  presumably  within  tho 
knowledge  of  the  defendant,  it  was  not  necessary  to  specify  them ;  and, 
the  probable  consequences  of  the  act  being  injurious,  the  intention  to 
injure  might  be  inferred  without  express  statement  of  it.f 

Indictment  against  the  defendant,  charging  that  for  the  space 
of  six  months  then  last  past  at  Chelsea  in  the  county  of  Middlesex, 
he  was  employed  and  entrusted  to  make  and  deliver  for  the  use 
of  the  Royal  Military  Asylum  there,  the  same  being  an  institution 
of  our  lord  the  King,  for  the  bringing  up  certain  children  of  non- 
commissioned officers,  drummers,  and  privates  of  his  Majesty's- 
army,  belonging  to  which  asylum  there  were  divers,  to  wit,  1,200 
of  the  said  children,  certain  loaves  of  good  household  bread  for 
the  use  and  supply  of  the  said  children,  at  and  for  a  certain  price 
to  be  therefore  paid  to  the  defendant  for  the  same,  and  that  the 

by  adverting  to  the  above  case,  and  less  the  other  defendants  were  pre- 

sadd  that  if  the  rule  as  there  laid  sent,  the  rule  of  practice  was,  that 

down    should   be   held    to   operate  the    Court    could    not   entertain    a 

against  his  right  to  move  for  a  new  motion  for  a  new  trial ;    they  had 

trial,  it  would  be  a  rule  of  peculiar  acted  on  the  rule  that  day  in  the 

hardship  as  it  applied  to  him,  be-  case  of  an  obscure  indiyidual,  and  if 

cause  he  was  not  only  in  the  situa-  they  were  to  entertain  the  present 

tion  of  being  unable  to  compel  the  motion,  it  might  be  said,  and  not 

attendance  of  the  other  defendants,  without  justice,  that  they  had  one 

but  he  had  to  complain  that  evidence  rule  for  one  indiyidual  and  a  diffe- 

was  not  brought  forward  at  the  trial,  rent  rule  for  another,  or  one  for  the 

which   was    extremely  material   to  rich  and  another  for  the  poor, 
prove  his  innocence.  Per  Cueiam  :  Rule  rffmed. 

Lord  Ellenbobouoh,  Ch.  J.  said  t  Cited  by  Blaokbtjrn,  J.,  in  R. 

that  the  Court  must  abide  by  the  v.  Hiddin  (1868)  L.  B.  3  Q.  B.  360, 

rules  whidi  they  had  laid  down  for  375,  37  L.  J.  M.  C.  89,  93 ;  and  by 

the  administration  of  justice,  with-  Amphlett,  J. A.,  in   R.  v.   AspinaU 

out  regarding  the  manner  in  which  (1876)  2  Q.  B.  D.  48,  65,  45  L.  J.  M. 

theymightbesupposedto^affectone  C.  129,   136,  46  L.  J.  M.  C.  145.--      [*llin.] 

individual  more  than  another.    Un-  B.  C. 
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The  Kiko  defendant  being  so  employed  and  entrusted,  but  being  an  evil 
Dixon.  disposed  person  and  not  regarding  the  laws,  &c.,  with  force  and 
arms,  &c.  did  unlawfully,  falsely,  fraudulently  and  deceitfully 
and  for  his  own  lucre,  in  the  course  of  the  said  employ,  and  in 
breach  of  his  trust  and  duty,  deliver  and  cause  to  be  delivered 
unto  J.  H.  and  J.  G.,  being  respectively  oflScers  or  servants  be- 
[  *ii  ]  longing  to  the  said  asylum,  divers,  *to  wit,  297  loaves  of  bread, 
as  and  for  loaves  of  good  household  bread,  for  the  use  and  supply 
of  the  said  asylum,  and  the  children  belonging  to  the  same, 
whereas  in  truth  and  in  fact  the  said  loaves  of  bread  were  not 
good  household  bread,  but  on  the  contrary  contained  divers 
noxious  and  unwholesome  materials  not  fit  or  proper  for  the  food 
of  man,  and  the  defendant  well  knew  that  the  said  loaves  o 
bread  were  not  good  household  bread,  but  that  the  same  did 
contain  such  noxious  materials.     Flea,  not  guilty. 

At  the  trial  before  Lord  EUenborough,  Ch.  J.  at  the  Middlesex 
sittings  after  last  Term,  it  appeared  by  the  evidence  in  support 
of  this  charge,  that  the  children  at  their  breakfast  complained  of 
the  badness  of  these  loaves,  and  some  of  the  loaves  being  cut 
and  tasted,  lumps  of  crude  alum  were  discovered  in  the  bread, 
upon  which  some  of  the  loaves  were  returned  to  the  defendant. 
There  was  also  general  evidence  that  alum  was  an  unwholesome 
ingredient.  On  the  part  of  the  defendant;  his  foreman  proved 
that  his  master  had  two  establishments,  and  that  he  (the  fore- 
man) was  the  person  employed  in  making  this  bread,  that  he 
used  to  mix  certain  proportions  of  alum  after  it  was  dissolved, 
with  the  bread,  viz.  8  oz.  to  82  loaves,  but  he  could  not  account 
for  this  alum  being  found  in  the  crude  state.  He  stated  also 
that  he  had  no  reason  to  suppose  his  master  knew  of  any  alum 
being  mixed  with  this  bread,  but  his  cross-examination  threw 
considerable  doubt  upon  that  point.  The  defendant  then  called 
a  medical  person  in  order  to  prove  that  in  his  judgment  alum 
mixed  with  bread  in  the  proportions  above  stated  was  not  an 
unwholesome  ingredient,  but  the  witness  being  a  Quaker,  and 
[  ♦IS  ]  refusing  to  be  sworn,  his  evidence  could  *not  [as  the  law  of 
evidence  then  stood]  be  received.  His  Lordship  left  it  to  the 
jury  to  say  whether  the  defendant  knew  of  the  alum  being 
mixed,  and  the  jury  found  the  defendant  guilty. 
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Scarlett  now  moved  for  a  new  trial,  in  order  to  have  the  Thb  Kino 
benefit  of  the  evidence,  which  he  was  deprived  of  at  the  trial  by  Dixok. 
reason  of  the  witness  being  a  Quaker,  and  he  tendered  the  affi- 
davits of  several  physicians,  all  of  which  he  said  concurred  in 
this,  that  alum  mixed  with  bread  in  the  proportion  of  8  oz.  to 
82  loaves,  was  not  only  innoxious,  but  wholesome.  Therefore  he 
contended  that  if  the  defendant  knew  of  the  mixture,  yet  if  he 
supposed  it  was  mixed  in  such  proportion  as  would  not  be 
pernicious,  he  would  be  discharged  from  this  indictment,  however 
he  might  be  indictable  in  another  form,  as  for  employing  an 
unskilful  person,  or  that  person  might  be  indictable  for  his 
misconduct ;  because  it  is  a  maxim  that  the  principal  is  not 
answerable  for  his  agent  criminally,  but  only  civilly.  He  likewise 
moved  in  arrest  of  judgment  upon  two  exceptions  to  the  indict- 
ment, 1st,  that  the  indictment  avers  only  that  the  loaves  contained 
divers  noxious  materials,  &c.,  but  does  not  shew  what  those 
materials  were,  so  that  the  defendant  had  no  notice,  what  he  was 
to  defend;  and  for  this  reason  an  indictment  for  obtaining 
money  by  false  pretences,  which  did  not  shew  what  the  false 
pretences  were,  was  held  ill  in  Rex  v.  Mason ;  t  2ndly,  the 
indictment  does  not  shew  that  he  intended  to  injure  the  children's 
health,  but  only  that  he  delivered  the  loaves  for  the  use  and 
supply  of  the  children,  not  even  shewing  that  he  intended  the 
children  should  eat  them,  *  whereas  the  malus  animus  is  of  the  [  *14  ] 
very  essence  of  the  crime,  and  therefore  should  be  shewn  upon 
the  record. 

The  Court  refused  a  rule  either  for  a  new  trial  or  in  arrest  of 

judgment ;  as  to  the  first  Lord  Ellbnbobough,  Gh.  J.  said  that 

the  affidavits  went  no  farther  than  to  shew  that  alum  was  a 

material  somewhat  noxious,  and  therefore  required  great  care  on 

the  part  of  those  who  ventured  to  use  it,  lest  by  their  manner  of 

using  it  they  should  cause  it  to  become  noxious.    He  who  deals 

in  a  perilous  article  must  be  wary  how  he  deals,  otherwise,  if  he 

observe  not  proper  caution,  he  will  be  responsible;   and  the 

statute  I  having  interdicted  alum  in  the  making  of  bread,  shews 

t  1  B.  E.  645  (2  T.  E.  681).  S.  L.  R  1861). 

t  36  Geo.  in.  c.  22,  s.  3  (repealed 


884  1814.    K.  B,    3  M.  &  S.  14—15.  [r.r. 

The  Kiko  that  it  must  be  considered  as  a  perilous  article.  Here  the 
Dixon.  manner  of  using  it  appeared  very  plainly,  for  there  were  palpable 
lumps  of  the  crude  material  in  the  bread.  And  Baylbt,  J.  said 
that  if  a  person  employed  a  servant  to  use  alum,  or  any  other 
ingredient,  the  unrestrained  use  of  which  was  noxious,  and  did 
not  restrain  him  in  the  use  of  it,  such  person  would  be  answerable, 
if  the  servant  used  it  to  excess,  because  he  did  not  apply  the 
proper  precaution  against  its  misuse.  As  to  arresting  the  judg- 
ment, Bayley,  J.  observed  upon  the  first  ground,  that  it  was 
peculiarly  within  the  defendant's  knowledge  what  materials  he 
used,  and  it  was  a  rule  in  pleading  that  a  party  may  allege 
generally  what  is  within  the  knowledge  of  the  other  party  ;  and 
Dampier,  J.  said,  if  the  exception  were  good,  the  consequence 
would  be  that  although  death  had  ensued  from  eating  the  bread, 
the  defendant  could  not  have  been  indicted  until  it  was  ascer- 
[  *16  ]  tained  what  the  particular  ingredients  were ;  and  *the  indictment 
pursued  nearly  the  same  form  as  in  Rex  v.  TreeveA  Upon  the 
other  ground  Lord  Ellenborough,  Gh.  J.  said  it  was  an  universal 
principle,  that  when  a  man  is  charged  with  doing  an  act,  of 
which  the  probable  consequence  may  be  highly  injurious,  the 
intention  is  an  inference  of  law  resulting  from  the  doing  the  act, 
and  here  it  was  alleged  that  he  delivered  the  loaves  for  the  use 
and  supply  of  the  children,  which  could  only  mean  for  the 
children  to  eat,  for  otherwise  they  would  not  be  for  their  use  and 
supply. 

Rule  refused. 

t  2  East,  P.  0.  821. 
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DRIVEE,  EX  DEM.   FRA.NK,   v.   FRANK.  isu 

(3  M.  &  S.  25—62 ;  and,  iu  the  Exch.  Oh.,  8  Taunt.  468—492.)  JuneVj. 

Devise  of  all  testatrix's  leal  estates  to  the  use  of  B.  F.,  the  husband  r  25  i 
of  her  niece,  for  life,  and  from  and  immediately  after  his  decease,  then 
to  and  to  the  use  of  the  second,  third,  fourth,  and  all  and  eyery  other 
the  son  and  sons  of  the  body  of  B.  F.  by  his  said  wife  (except  the  first 
or  eldest  son)  severally,  and  successively,  and  in  remainder  one  after 
another,  and  of  the  several  heirs  male  of  the  body  of  every  such  son  and 
sons  (except  the  said  first  or  eld^t  son) ;  and  for  default  of  such  issue, 
to  the  use  of  F.  S.,  youngest  son  of  another  niece  of  the  testatrix,  for 
life,  &c.  Held  that  the  remainder  to  the  sons  of  B.  F.  (who  had  no 
diildren  at  the  date  of  the  will)  was  not  a  contingent  remainder  to  such 
son  as  should  be  the  second  son  of  B.  F.  at  the  death  of  B.  F.  nor  a 
vested  remainder  in  the  second  or  other  son  of  B.  F.  liable  to  be  divested 
by  his  becoming  the  first  or  eldest,  by  the  death  of  his  elder  brother  in 
the  life-time  of  B.  F.,  but  a  vested  indefeasible  remainder  in  the  second 
or  other  son  of  B.  F.  who  should  be  bom  living  an  elder.  Therefore 
B.  F.  having  had  four  sons,  of  whom  the  second  and  third,  and  second 
and  fourth,  were  in  existence  at  the  same  time,  but  aU,  except  the 
fourth,  died  in  the  life-time  of  B.  F.  without  issue :  Held  by  a  majority 
of  the  King's  Bench,  whose  judgment  was  affirmed  by  a  majority  in  the 
Exchequer  Chamber,  that  ^e  plaintiff  claiming  under  the  last  men- 
tioned gift  to  F.  S.  &c.,  was  not  entitled. 

Ejbcthbnt.  At  the  Bummer  assizes  for  the  county  of  York, 
1812,  there  was  a  verdict  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  upon  a  case  reserved,  which  was  afterwards,  by  per- 
mission of  the  Court,  turned  into  a  special  verdict,  and  stated  in 
substance  as  follows : 

Margaret  Frank  being  seised  in  fee  of  the  premises  in  question, 
by  her  will,  dated  the  12th  of  November,  1765,  and  duly  executed 
and  attested,  after  appointing  and  devising  her  capital  messuage 
or  dwelling-house,  with  the  appurtenants,  in  Pontefract,  to  the 
use  of  her  sister  Dame  Catherine  Standish  for  life,  upon  a  con- 
dition therein  mentioned,  with  remainder  to  the  use  of  her  (the 
testatrix's)  niece  Catherine,  the  wife  of  Bacon  Frank,  of  Camp- 
sail,  in  the  county  of  York,  Esq.  for  life,  and  also  devising  certain 
meadow,  pasture,  and  arable  lands  to  trustees  for  99  years,  if  her 
said  niece  should  so  long  live,  upon  trust  to  pay  the  rents  and 
profits  to  such  person  as  her  niece  should  appoint,  by  way  of 
pocket-money  for  her  during  her  husband's  life,  and  in  augmen- 
tation of  her  jointure  after  his  decease,  in  case  she  should 
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Dkiveb  survive,  devised  her  said  capital  messuage,  or  dwelling-houBe 
Frank.  and  lands  above  mentioned,  from  and  immediately  after  the 
[  •26  ]  determinati6n  of  the  above  estates,  *and  also  all  and  singular 
her  manors,  messuages,  lands,  tenements,  hereditaments,  and 
real  estate  whatsoever,  as  well  freehold  as  copyhold,  from  and 
immediately  after  her  (the  testatrix's)  decease  (except  as  therein 
was  excepted),  charged  and  chargeable  with  the  several  charges 
and  payments  thereinafter  mentioned,  to  the  use  of  the  said 
Bacon  Frank  for  life,  without  impeachment  of  waste ;  remainder 
to  the  use  of  the  trustees  during  the  life  of  B.  Frank,  in  trust  to 
preserve  contingent  remainders ;  and  from  and  immediately 
after  the  decease  of  the  said  B.  Frank,  then  to  and  to  the  use  of 
the  2nd,  8rd,  4th,  and  all  and  every  other  the  son  and  sons  of 
the  body  of  the  said  B.  Frank,  begotten  or  to  be  begotten  on  the 
body  of  the  said  Catherine,  his  now  wife,  (except  the  first  or  eldest 
son,)  severally,  successively,  and  in  remainder  one  after  another, 
as  they  and  every  of  them  should  be  in  seniority  of  age  and 
priority  of  birth,  and  of  the  several  and  respective  heirs  male  of 
the  body  and  bodies  of  every  such  son  and  sons  (except  the  said 
first  or  eldest  son)  lawfully  issuing,  the  elder  of  such  sons  and 
the  heirs  male  of  his  body  being  always  preferred,  and  to  take 
before  the  younger  of  such  son  and  sons  and  the  heirs  male  of 
his  and  their  body  and  bodies  issuing ;  and  for  default  of  such 
issue,  then  she  devised  all  her  said  manors,  &c.  as  well  freehold 
as  copyhold,  (except  as  before  excepted)  to  the  use  of  her  godson 
Frank  Sotheron,  (the  lessor  of  the  plaintiff,)  youngest  son  of  W. 
Sotheron,  of  Darrington,  in  the  county  of  York,  Esq.  by  her 
niece  Sarah,  his  now  wife,  for  life,  without  impeachment  of 
waste ;  remainder  to  the  use  of  the  trustees  during  the  life  of 
F.  Sotheron,  in  trust  to  preserve  contingent  remainders;  and 
from  and  immediately  after  the  decease  of  the  said  F.  Sotheron, 
then  to  and  to  the  use  of  the  1st,  2nd,  8rd,  4th,  and  all  and 
[  •27  ]  every  the  son  and  sons  of  the  body  of  *the  said  F.  Sotheron 
lawfully  begotten  in  tail  male  successively,  according  to  their 
seniority  of  age  and  priority  of  birth,  the  elder  and  his  heirs 
male  being  always  preferred  before  the  younger;  with  divers 
remainders  over,  the  ultimate  remainder  being  to  the  use  of  her 
nephew  and  three  nieces,  Sir  Frank  Standish,  Bart.,  Sarah  the 
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wife  of  the  said  W.  Sotheron,  Elizabeth  the  wife  of  Eobt.      Dbivbb 
Bamsden,  and  Catherine  the  wife  of  the  said  B.  Frank,  and  to      Fbaitk. 
their  respective  heirs  and  assigns  for  ever,  to  take  both  freehold 
and  inheritance,  as  tenants  in  common,  and  not  as  joint  tenants. 

There  was  a  proviso  in  the  will  that  the  tenant  in  possession, 
lor  the  time  being,  of  the  estates  devised,  should  assume  and  use 
the  surname  of  Frank  only,  which  has  been  accordingly  done  by 
P.  Sotheron,  now  F.  Frank,  the  lessor  of  the  plaintiff.  The  testa- 
trix died  on  the  first  of  June,  1766  ;  Dame  Catherine  Standish, 
her  sister,  died  many  years  ago.  B.  Frank,  the  tenant  for  life, 
had  issue  by  his  said  wife  four  sons,  viz.  Richard,  bom  the  22nd 
of  August,  1768,  died  on  the  26th  of  February,  1769. 

Bacon,  born  the  2nd  of  August,  1770,  died  without  issue  the 
16th  of  June,  1789. 

Edward  Richard,  bom  the  6th  of  May,  1777,  died  the  22nd  of 
October,  1777. 

Edward  Frank,  (the  defendant,)  born  the  6th  of  March,  1780, 
and  now  living. 

B.  Frank,  the  tenant  for  life,  died  in  1812,  leaving  the  defen- 
dant, his  then  only  son,  him  surviving.  Catherine,  the  wife  of 
B.  Frank,  died  in  his  lifetime. 

t  At  the  time  of  making  the  said  will,  B.  Frank,  *the  father  [  •28  ] 
was  in  possession  as  tenant  in  tail  of  large  freehold  estates  at 
Campsall,  and  other  places  in  the  county  of  York,  of  considerable 
annual  value,  and  tenant  in  fee  of  other  estates;  and  W. 
Sotheron,  the  father  of  the  lessor  of  the  plaintiff,  was  in  posses- 
sion, as  tenant  in  fee  of  part,  and  as  tenant  for  life  with  remain- 
der to  his  eldest  son  in  tail  of  other  part,  of  estates  of  consider- 
able annual  value. 

This  case  was  twice  argued  at  Serjeants'  Inn;  once  by 
Richardson  for  the  plaintiff,  and  Holroyd  for  the  defendant, 
before  Easter  Term ;  and  again  by  Park  for  the  plaintiff,  and 
Topping  for  the  defendant,  before  Michaelmas  Term,  1813. 

For  the  plaintiff  it  was  argued  that  the  intention  of  the 

t  This  port  of  the  special  verdict,      Frank,  the  father,  had,  at  the  time 
to  the  end,  was  added  after  the  first     of  the  will,  considerable,  and  what 
argument,  in  consequence  of  an  in-      estates. 
quiiy  from  the  Court  whether  B. 

0  c  2 
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Driykr  testatrix  was  apparent  on  the  face  of  her  will,  that  her  estate 
Fbank.  should  not  unite  with  the  estate  of  B.  Frank  the  father,  but 
should  be  kept  separate  and  distinct;  and  that  in  order  to 
effectuate  such  intent,  the  Court  would  construe  the  devise  to  the 
children  of  B.  Frank,  as  it  was  explained  by  the  exception,  in 
one  of  two  ways ;  1st,  either  as  a  contingent  remainder  to  auch 
son  of  B.  F.  as  should  be  his  2nd  son  at  the  time  of  his  death  ; 
in  which  case,  the  defendant,  being  at  the  death  of  B.  F.  his  only 
son,  and  so  not  answering  the  description  of  taker  designated  by 
the  will,  the  estate  would  go  ovw  to  the  next  in  remainder,  vis* 
the  lessor  of  the  plaintiff :  or,  2ndly,  if  the  remainder  was  not 
contingent,  but  vested  in  the  defendant  at  his  birth,  living  an 
elder  brother,  as  2nd  or  other  son  of  B.  F.,  then  upon  the  death 
of  such  elder  brother,  the  estate  was  divested  out  of  the  defeiv 
dant,  by  force  of  the  exception  of  the  first  or  eldest  son. 

For  the  defendant  it  was  denied  that  such  an  intention  as 
[  *29  ]  contended  for  by  the  plaintiff  was  to  be  collected  *from  the 
words  of  the  will ;  and  it  was  argued  that  the  defendant,  under 
the  devise  to  the  2nd  and  other  sons  of  B.  F.,  took  a  vested 
remainder  at  his  birth,  living  an  elder  brother ;  which  was  not 
divested  by  the  event  of  his  elder  brother's  death. 

The  arguments,  and  all  the  principal  cases  upon  these  points, 
will  be  found  fully  discussed  and  considered  by  the  Court  in 
giving  judgment,  which  they  took  time  to  consider. 

There  being  a  difference  of  opinion  upon  the  Bench,  the 
Judges  on  this  day  delivered  their  opinions  seriatim. 

D^MPiBB,  J.  after  stating  the  special  verdict,  and  more  particu- 
larly the  clause  in  the  will  relating  to  the  devise  to  B.  Frank  and 
his  children,  with  the  remainder  over,  said, — The  decision  of  this 
case  rests  upon  the  construction  of  the  clause  in  the  will  of 
Margaret  Frank.  And  the  point  whether  the  remainder  over, 
limited  by  that  clause  to  the  lessor  of  the  plaintiff,  has  taken 
effect  in  possession,  under  the  circumstances  which  have  hap- 
pened, depends  upon  two  questions,  1st,  whether  the  estate  given 
to  the  children  of  Bacon  Frank,  by  the  same  clause,  was  a  vested 
interest,  on  a  person,  answering  the  description  of  that  clause, 
coming  in  ease,  or  whether  it  remained  in  contingency,  till  the 
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determination  of  the  particular  estate.  2nd,  Whether  suppos-  Dbiyeb 
ing  it  to  be  vested,  it  is  divested  under  the  events  which  have  pkajok. 
happened.  The  lessor  of  the  plaintiff  is  to  shew  either  that  it 
^as  a  contingent  interest,  or  that  being  vested  it  is  divested. 
When  Margaret  Frank  made  her  will,  which  was  about  eight 
months  before  her  death,  Bacon  Frank,  who  had  married  one  of 
her  nieces,  had  no  issue ;  William  Sotheron,  who  had  married 
^another  of  her  nieces,  had  more  than  one  son  ;  the  present  [  *30  ] 
lessor  of  the  plaintiff  was  then  his  youngest  son,  and  was  her 
godson.  Each  of  these  gentlemen  had  considerable  real  property ; 
Mr.  Frank's  was  wholly  under  his  own  control,  Mr.  Sotheron's 
was  so  in  part.  The  situation  of  the  families,  as  it  has  been 
^.Itered  since  the  death  of  the  testatrix,  cannot  be  taken  into  the 
account  in  considering  her  intention,  t  On  the  first  question, 
the  testatrix  has  not  expressed,  in  terms,  any  wish  to  keep  the 
estate  devised  by  her  distinct  from  Mr.  Bacon  Frank's  own  estate, 
after  his  death.  Such  intention  is  only  to  be  inferred  from  the 
exception  of  his  first  or  eldest  son,  and  what  weighs  with  me  is, 
that  there  is  no  intention  of  that  sort,  either  expressed  or  implied, 
with  regard  to  Mr.  Sotheron's  estate.  She  left  it  in  Mr.  Frank's 
power  wholly  to  have  defeated  such  supposed  intention;  he 
might  have  cut  off  the  intail  of  his  own  estate,  and  devised  the 
whole  of  his  real  property  to  his  second  son,  the  holder  of  the 
testatrix's  estate.  It  has  been  attempted  to  assist  this  supposed 
intention  by  a  distinction  between  the  words ''  first  or  eldest,"  as 
not  being  synonymous.  I  must  confess  I  did  not  very  much  feel 
the  force  of  this  argument,  and  I  am  not  sure  that  I  understand 
all  the  bearings  of  it :  my  opinion  is,  however,  that  it  fails  in  its 
foundation,  and  that  **  first  or  eldest "  mean  the  same  person ; 
'''eldest"  being  only  another  description  of  ''first."  If  a  testator 
^expresses  an  intention  precisely,  in  clear  and  positive  terms,  C  *^^  1 
and  there  is  no  legal  objection  to  it,  no  inconvenience  arising 
from  a  literal  adherence  to  such  intention,  so  expressed,  is  to  be 

t  This  alludes  to  a  part  of  the  case  immaterial,  and  which  related  to  the 
^wbicli  was  added  for  the  information  subsequent  dispositions  made  by  B. 
of  the  Court,  if  it  should  be  thought  Frank  and  W.  Sotheron  of  their  re- 
material,  but  was  afterwards  omitted  spective  estates,  which  they  possessed 
in  the  special  verdict,  it  being  agreed  at  the  time  when  the  testatrix  made 
by  tlks  counsel  on  both  sides  to  be  her  wiU. 
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Dbiveb  regarded.  The  case  is  very  different  where  the  intention  is  not 
PRi^NK.  luUy  expressed,  but  is  to  be  collected  and  inferred  as  only  pro- 
bable. In  that  case,  the  probability,  from  which  the  intention 
is  to  be  inferred,  may  be  outweighed  by  the  improbability,  that 
the  testator  could  intend  to  make  a  distribution  of  his  property,, 
attended  with  such  inconveniences  as  would  follow  from  carrying 
into  execution  his  supposed  intention.  But  strong  as  a  conjecture 
may  be  that  such  was  the  intention,  Lord  Hardwicke  in  Lomouc 
V.  Holmden,  1  Ves.  Sen.  294,  says,  "  whatever  the  intention  is, 
if  there  are  not  words  in  the  will  to  warrant  it,  either  express  or 
implied,  it  cannot  have  effect."  And  Lord  Mansfield,  in  Fenn 
v.  Lowndes^  4  Burr.  2250,  speaking  of  the  testator,  whose  will  he 
was  then  construing,  says,  ''though  this  was  manifestly  his  in- 
tention, I  was  extremely  afraid  there  were  not  words  enough  to 
warrant  us  to  put  this  construction  upon  it."  And  in  a  case 
before  this  Court  in  Easter  Term,  Doe  d.  Hick  v.  Dring,f  the 
Court  held  that  real  estate  did  not  pass  by  the  words  ''  all  and 
singular  my  effects  of  what  nature  or  kind  soever,"  though  it 
could  not  be  well  doubted,  on  the  facts  of  that  case,  that  the 
testator  meant  to  dispose  of  the  whole  of  his  property.  After 
repeated  and  attentive  consideration  of  the  words  of  the  excep- 
tion, taken  with  the  rest  of  the  clause,  it  seems  to  me  to  amount 
to  no  more  than  this  :  if  my  nephew-in-law,  Bacon  Frank,  who 
has  no  children,  has  only  one  son,  in  that  case  I  give  it  to  the 
I  *32  ]  second  son  of  my  *other  nephew-in-law,  Sotheron,  who  has  two, 
without  regard  to  what  may  happen  to  his  elder  brother ;  but  if 
Bacon  Frank  has  more  sons  than  one,  I  give  it  to  his  second  and 
other  sons  in  succession,  in  the  same  manner  as,  in  case  of  there 
having  been  none,  or  their  issue  failing,  I  have  given  it  to  Frank 
Sotheron.  Giving  all  the  weight  to  the  exception  of  the  "  first 
or  eldest  son  "  which  I  think  it  is  entitled  to,  either  in  its  terms 
or  by  way  of  inference,  I  do  not  think  it  can  so  far  govern  the 
construction  of  the  will  under  consideration,  as  to  make  the  in- 
terest of  the  second  and  other  sons  contingent  till  the  death  of 
the  tenant  for  life.  It  has  always  been  an  object  with  courts  of 
law  and  of  equity  to  vest  interests  as  soon  as  the  words  of  the 
instrument  will  admit  of  it.  Such  a  construction  is  convenient, 
t  P.  308  ante  (2  M.  &  S.  448). 
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as  it  facilitates  provisions  for  families,  by  ascertaining  the  rights  Dbiveb 
and  property  belonging  to  each  member  of  it,  and  tends  in  general  fbIkk. 
to  an  equal  and  fair  arrangement  and  distribution.  I  will  only 
mention  some  of  the  many  cases  on  that  head:  Woodcock  v. 
Dttke  of  Dorset^  3  Br.  C.  C.  569 ;  Cholmondeley  v.  Meyrick,  ibid. 
258,  n. ;  WiUis  v.  WiUis,  3  Ves.  51 ;  Hope  v.  Lord  Clifden,  6  Ves. 
499  ;  t  Edwards  v.  Hammond^  3  Lev.  132 ;  S.  C.  1  Bos.  &  P.  (N.  R.) 
824  n. ; :  Bromfield  v.  Crowther,  1  Bos.  &  P.  (N.  R.)  318 ;  §  Doe  v- 
Moore,  14  East,  601 ;  |i  Doe  v.  Nowell,  1  M.  &  S.  327.11  Let  me 
again  read  the  words  of  the  clause:  (here  the  learned  Judge 
briefly  stated  it).  Nothing  arises  from  the  expression  ''from  and 
immediately  after  the  death,"  &c.  considered  alone ;  much  more 
effective  words  have  been  holden,  in  some  of  the  cases  above 
cited,  not  to  prevent  the  vesting  of  estates.  Here  they  point  out 
the  time  when  the  party  shall  come  into  possession,  and  whether 
the  devise  be  immediate  *or  in  remainder  makes  no  real  distinc-  r  *33  | 
tion.  The  case  of  Lomax  v.  Holmden,  1  Ves.  290,  shews  only 
that  the  *'  first "  son,  at  the  time  of  the  testator's  death,  might 
take  under  the  description  of  ''  first  "  son,  in  the  will ;  though  a 
son  had  been  born,  and  died,  after  the  making  of  the  will,  and  in 
the  testator's  life-time.  It  also  shews  that  the  same  person  may 
answer  the  description  of  '^pnmogenitus  et  secundus.'*  It  seems 
to  me  that  the  determination  in  that  case  cannot  bear  upon  this, 
in  favour  of  the  lessor  of  the  plaintiff,  as  no  child  of  Bacon  Frank 
was  in  esse  at  the  time  of  the  death  of  the  testatrix.  It  proves 
only  that  a  ''  second  born  son  "  may  take  under  the  description 
of  "  first."  As  it  shews  that  he  may  also  take  under  the  descrip- 
tion of  second,  it  rather  turns  the  other  way,  and  it  appears  to 
overthrow  the  distinction  above  noticed  between  ''first  and 
eldest."  The  case  of  Doe  v.  Hallett,  1  M.  &  S.  124, 1 1  lays  it  down 
that  a  **  second  "  son  may  become  a  ''  first,"  so  as  to  take  under 
that  description :  but  as  the  words  to  be  begotten  were  there  con- 
sidered as  equivalent  to  begotten,  Walter  James  Head  was,  when 
the  will  was  made,  the  ''  first "  son  of  Sir  Thomas  Head,  exclu- 
sive of  William  Head,  on  whose  death  the  limitation  to  such 

t  5  B.  R.  364.  II  13  E.  R.  329. 

t  8  B.  B.  Slon.  1[    14  B.  B.  445. 

§  8  B.  B.  805.  tt  14  B.  B.  408. 
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Dbiveb      "  first "  son  was  made.    I  will  here  take  notice  of  the  case  of 

Fbamk.  Chadwick  v.  Doleman,  2  Yem.  528,  though  it  may  perhaps  apply 
rather  to  the  second  point,  on  the  divesting  of  an  estate  once 
Aested,  and  was  cited  for  that  purpose.  It  turns  on  an  appoint- 
ment and  on  a  portion  ;  a  subject  upon  which,  as  is  observed  in 
Lomax  v.  Holmden^  1  Ves.  Sen.  292,  the  Court  of  Chancery  has 
taken  larger  liberties  than  on  any  other ;  an  ''  eldest "  daughter, 
where  there  has  been  a  son  and  an  only  daughter,  has  been  held 

[  *^  ]  to  be  a  "  younger  "  child,  so  as  to  be  entitled  to  a  *provision  under 
that  description.  Lord  Keeper  Cowper's  decision  seems  to  be 
grounded  on  that  doctrine,  and  is  the  converse  of  it.  The  case 
was  this,  the  father  appointed,  under  a  marriage  settlement,  a 
sum  of  money  by  way  of  portion  to  his  second  son,  who  after- 
wards became  the  first  son,  and,  as  such,  entitled  to  the  whole 
estate ;  whereupon  the  father  made  a  new  appointment  among 
his  other  children.  And  the  Lord  Keeper  agreed  to  the  role, 
that  of  voluntary  deeds  and  appointments  the  first  is  to  take 
place,  and  likewise  admitted  that  the  defendant,  at  the  time  of 
the  appointment,  was  a  person  capable  to  take,  and  was  a  younger 
child  within  the  power  of  appointing ;  but  was  of  opinion  it  was 
a  defeasible  appointment,  (as  he  termed  it,)  not  from  any  power 
of  revoking,  or  upon  the  words  of  the  appointment,  but  from  the 
capacity  of  the  person.  He  was  a  person  capable  to  take  at  the 
time  of  the  appointment  made,  but  that  was  sub  modo,  and  upon 
a  tacit  condition,  that  he  should  not  afterwards  happen  to  become 
the  eldest  son  and  heir  ;  so  that  he  had,  as  it  were,  only  a  defea- 
sible capacity  in  him.  Lord  Cowper  himself  afterwards,  in 
Trafford  v.  Ashton,  2  Vem.  660,  held  that  a  "  second  "  son  took 
an  estate,  by  that  description,  being  "  second  "  in  order  of  birth, 
though  the  elder  brother  was  dead  before  he  was  bom.  This 
accords  with  what  was  said  in  Lomax  v.  Holmderiy  that  a  person 
may  answer  both  descriptions  of  primogeiiiUis  et  secvndus.  In 
that  case  it  does  not  appear  that  there  was  any  other  son  or  any 
daughter  to  contest  the  matter  with  Bichard  Ashton's  represen- 
tatives :  but  tlie  description  was  held  sufSciently  certain  to  vest 
the  estate  in  Bichard  during  his  mother's  life,  which  makes  the 
case  bear  materially  on  the  present  question.    Here  it  appears 

[  '35  ]       that  Bichard,  ♦the  first  son  of  B.  Frank,  was  bom  in  1768,  and 
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after  hia  death  Bacon  was  bom,  and  lived  till  1789 ;  during  which      Dbiteb 

V. 

period  both  Edward  Bichard,  and  Edward,  (the  defendant,)  were  Fbank. 
born :  but  Edward  Bichard  died  before  the  birth  of  the  defend- 
ant. According  to  the  case  of  Trafford  v.  Ashton^  the  estate 
vested  successively  in  Bacon  as  second,  Edward  Bichard  as  third, 
and  Edward  as  fourth  son.  But  putting  that  case  aside,  and 
granting  that  a  ''  second  "  son,  born  after  the  death  of  an  elder 
brother,  would  not  answer  that  description,  the  fact  is  not  so 
here,  for  two  sons,  Bacon  and  Edward,  were  co-existing,  and 
were  so  for  nine  years.  The  consequences  of  holding  the  estate 
to  be  contingent  till  the  death  of  the  father,  and  that  the  person 
answering  the  description  at  that  time  should  take,  might  be 
very  inconvenient  and  injurious  to  the  family.  Suppose  B. 
Frank,  (the  father,)  had  had  two  sons,  and  the  eldest  had  died 
in  his  father's  life  leaving  a  son ;  he  would  take  B.  Frank's 
estate ;  there  would  be  no  second  son,  answering  that  descrip- 
tion, when  the  contingency  happened,  to  take  the  testatrix's 
estate  :  which  would  go  over,  leaving  the  second  son  of  B.  Frank, 
in  order  of  birth,  wholly  unprovided  for.  This  can  hardly  be 
supposed  to  have  been  the  testatrix's  intention.  Again,  sup- 
posing three  sons,  the  eldest  to  die  in  B.  Frank*s  life-time, 
leaving  a  family ;  the  second  son  would  be  excluded  from  both 
estates,  as  his  younger  brother  would  take  the  testatrix's  estate, 
as  second  son,  when  the  contingency  happened.  Another  case 
may  be  put ;  supposing  many  sons,  and  all,  or  all  but  the  eldest, 
were  to  die  in  B.  Frank's  Ufe-time  leaving  families ;  the  estates 
would  go  over»  and  the  families  of  the  younger  sons  of  B.  Frank 
would  not  be  provided  for ;  which,  *as  it  seems  to  me,  would  [  'SB  ] 
defeat  any  intention  the  testatrix  can  be  supposed  to  have  had. 
It  is  possible,  and  perhaps  probable,  that  these  consequences 
were  not  in  her  contemplation :  but  no  one  can  say  they  were 
not ;  and  I  cannot  infer  an  intention  pregnant  with  such  conse- 
quences, unless  it  appears  much  more  clearly  and  precisely  than 
I  can  collect  it  from  this  will,  either  by  expression  or  implica- 
tion. As  to  the  second  point,  I  will  introduce  what  I  have  to  say 
upon  it,  which  will  be  very  short,  by  stating  Lord  Mansfield's 
words  in  Chapman  v.  Brown  ^  8  Burr.  1634 :  "A  court  of  justice 
may  construe  a  will,  and  from  what  is  expressed,  necessarily  im- 
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Dbivbb  ply  an  intent  not  particularly  specified  in  words :  but  we  cannot, 
FXA24K.  &om  arbitrary  conjecture,  though  founded  on  the  highest  degree 
of  probability,  add  to  a  will  or  supply  the  omissions."  This 
construction  of  the  will  requires  the  same  intentioti  to  support  it 
that  the  other  does,  on  which  I  have  already  given  my  opinion ; 
but  it  appears  to  me  to  labour  under  much  greater  difficulty,  as 
it  requires  the  supply  of  many  more  words,  and  indeed  of  a  whole 
clause,  to  give  it  a  complete  efiiect  as  a  conditional  limitation, 
operating  to  separate  the  estates,  whenever,  by  failure  of  persons 
answering  the  description,  they  may  chance  to  be  united  in  one 
person.  If  this  cannot  be  done,  according  to  Lord  Mansfield, 
on  a  conjecture  founded  on  the  highest  degree  of  probability,  I 
think  it  cannot  be  done  in  a  case,  where  the  testatrix  has  put  it 
in  Mr.  Frank's  power  to  unite  the  estates  contrary  to  such  in- 
tention, and  where  the  intention  is  not  continued  through  the 
subsequent  limitation  under  which  the  lessor  of  the  plaintiff  is  to 
take.  It  was  not  much  insisted  upon,  and  I  think  it  must  fail 
[  •37  ]  for  want  of  words  *to  ground  it  upon.  Upon  the  whole,  I  am  of 
opinion  that,  upon  the  facts  found  on  this  special  verdict,  there 
must  be  judgment  for  the  defendant. 

Batlby,  J. : 

I  am  of  opinion  that  the  lessor  of  the  plaintiff  is  not  entitled. 
It  has  been  argued  on  the  part  of  the  lessor  of  the  plaintiff  that 
the  limitation  in  Margaret  Frank's  will  to  the  second  and  other 
sons  of  B.  Frank  creates  contingent  remainders,  which  were  not 
to  vest  until  the  death  of  B.  Frank ;  or  if  not,  secondly,  that  the 
estate  will  shift  and  pass  on  from  any  one  who  becomes  B. 
Frank's  eldest  son,  and  will  go  to  the  next  in  remainder,  as  if 
such  son  and  his  line  were  extinct.  And  unless  one  of  these 
propositions  can  be  established  the  lessor  of  the  plaintiff  cannot 
succeed.  That  a  limitation  by  way  of  remainder,  either  by 
deed  or  will,  to  unborn  children  will,  in  general,  give  a  vested 
interest  to  a  child  as  soon  as  any  one  comes  in  esse,  is  a  point 
which  cannot  be  disputed.  It  has  been  made  the  basis  of  many 
modem  decisions.  Doe  v.  Perryn,  3  T.  R.  484  ;t  Doe  v.  Martin^ 
4  T.  R.  89  ;:  and  Doe  v.  DorveU,  5  T.  E.  518;  §  and  there  are 
t  1  E.  E.  757.  t  2  E.  E.  324.  $  2  B.  E.  662. 
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these  strong  reasons  for  the  decision :  first,  because  the  law  always  Driver 
leans  to  the  vesting  of  remainders  in  the  case  of  real  estates,  in-  frank. 
asmach  as  contingent  remainders  are  liable  to  be  destroyed; 
and,  secondly,  because  keeping  the  remainder  contingent  until 
the  particular  estate  determined  would,  in  many  instances, 
exclude  the  issue  of  a  person  intended  to  take  in  tail,  by  the 
parent's  dying  before  the  remainder  became  vested.  These 
reasons  are  given  by  Buller,  J.  in  Doe  v.  Perryn,  3  T.  E.  494  ;t 
and  the  former  of  them,  viz.  that  the  Court  never  construes  a 
remainder  to  be  contingent  *  where  it  can  be  taken  for  vested,  I  *^^ 
is  mentioned  by  Lord  Hardwickb  in  Ives  v.  Legge,  in  1745, 
according  to  the  note  of  that  case  in  8  T.  B.  489.  But  the 
question  here  is  whether  the  words  of  exception  (except  the  first 
or  eldest  son,)  will  not  take  the  case  out  of  the  general  rule,  and 
will  not  prevent  the  estate  from  vesting  till  B.  Frank's  death,  or 
after  it  has  once  vested  will  not  divest  it.  The  words  "  first  or 
eldest,"  though  in  some  cases  synonymous,  may  have  different 
meanings,  the  word  "first"  applying  strictly  to  the  first  born,  and 
the  word  "  eldest "  applying  to  one  who,  though  not  first  born, 
becomes  eldest ;  and  upon  this  will,  I  think  their  true  construc- 
tion is  to  explain  whom  the  testatrix  meant  by  the  terms  "second 
son"  in  the  prior  limitation,  and  to  confine  this  exception  to 
such  son  or  sons  as  she  meant  the  prior  limitation  to  omit,  but 
not  to  prevent  the  estate  from  vesting  as  soon  as  there  should 
be  such  a  second  son  as  she  meant  to  designate.  The  term 
"second  son,"  if  unexplained,  might  admit  of  question;  if  it 
meant  second  in  order  of  nature,  it  would  include  a  son  who, 
at  the  time  of  his  birth,  might  be  an  eldest  and  only  son,  and 
one  object  of  this  exception  might  be  to  confine  the  words 
"  second  son  "  to  a  child  who  had  an  elder  brother  living  at  the 
time.  The  limitation  too,  without  the  exception,  would  have 
stood  to  the  second,  third,  fourth,  and  every  other  the  son  and 
sons  of  the  bodies  of  B.  and  Mrs.  Frank ;  and  the  latter  words 
"to  every  other  the  son  and  sons"  are  so  general,  that  the 
testatrix  might  have  doubted  whether  they  would  not  let  in  the 
son  whom  she  had  previously  passed  by,  if  there  were  not  words 
expressly  to  exclude  him;  and  she  might  have  introduced  the 

t  1  B.  E.  763. 
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Dbiyeb  exception  in  question  for  the  farther  purpose  of  this  *exclu8ion* 
FsAitK.  To  put  it  in  a  different  way ;  if  B.  Frank  had  had  several  sons, 
[  ♦39  ]  ®^ch  dying  soon  after  its  birth,  so  as  for  a  series  of  years  never 
to  have  had  two  sons  at  a  time,  none  of  these  children  would 
ever  have  stood  in  the  character  of  a  younger  child,  and  would 
never  have  answered  the  description  of  2nd  son,  in  the  meaning 
in  which,  according  to  my  view  of  this  exception,  it  was  used  in 
this  will,  and  therefore  would  never  have  been  entitled  under 
the  limitation  to  the  2nd  son ;  but  as  soon  as  there  were  two  sons 
in  esse  at  a  time,  then  there  was  a  person  who,  in  the  narrower 
construction  of  the  word,  second,  and  in  the  manner  in  which 
this  exception  seems  to  me  to  narrow  it,  answered  the  descrip- 
tion in  this  will;  and  then  in  my  judgment  this  remainder 
vested.  The  reason,  indeed,  why  the  testatrix  introduced  this 
exception  (except  the  first  or  eldest)  is  not  stated  in  the  will, 
but  it  was  assumed  in  argument  that  it  must  have  been  to 
prevent  an  union  of  her  estates  with  B.  Frank's,  and  to  have 
made  out  of  her  estates,  and  his,  two  independent  families ;  and 
unless  the  lessor  of  the  plaintiff  can  make  out  that  that  was 
her  intention  he  must  fail.  It  is  singular  indeed  that  we  are  to 
assume  that  the  testatrix  must  have  meant  to  prevent  an  union 
of  her  estate  with  B.  Frank's,  when  this  verdict  does  not  find 
that  the  testatrix  knew  that  B.  Frank  had  any  estate ;  and  we 
must  construe  this  will  as  if  the  testatrix  was  utterly  ignorant 
whether  B.  Frank  had  any  estate  or  not.  It  is  observable  too 
that  there  are  no  words  to  shift  the  estate  from  a  2nd  son,  when 
he  becomes  an  eldest,  which  is  usual,  where  the  object  is  to 
prevent  an  union  of  two  estates,  and  which  words,  according  to 
the  case  in  Burr.  2246,  seem  necessary  for  that  purpose ;  and 
[  *io  ]  the  want  of  those  words  *makes  it  the  less  certain  that  the 
preventing  an  union  of  the  estates  was  the  testatrix's  object. 
Where  a  testatrix  does  not  condescend  to  give  a  reason,  it  is 
difficult  to  say  what  her  reason  must  have  been ;  and  if  more 
than  one  can  be  given,  it  is  not  safe  to  act  upon  the  presumption 
that  she  had  only  one.  Suppose  the  testatrix  to  have  added 
after  this  exception  (except  the  1st  or  eldest  son)  whom  I  except 
for  this  reason,  because  Mr.  F.  means  to  bring  him  up  as  a 
Catholic,  or  a  Dissenter,  or  because  he  means  to  send  him  to  a 
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particular  school  or  university,  which  I  dislike,  or  to  a  particular       dbivbk 
tutor,  of  whom  I  disapprove,  or  because  he  intends  him  for  the      fbakk« 
army  or  navy;  could  the  construction  now  contended  for  prevail, 
that  the  limitation  to  the  2nd  and  other  sons  was  to  be  con- 
tingent till  B.  Frank's  death,  or  was  to  shift  and  pass  on 
whenever  a  2nd  son  became  an  eldest?    Or  suppose  the  testatrix 
to  have  given  this  as  a  reason  for  the  exception,  whom  I  except 
because  I  quarrelled  with  Mr.  and  Mrs.  F.  about  the  name  their 
eldest  child  was  to  have,  and  they  vowed  they  would  give  the 
name  to  which  I  objected,  not  only  to  the  first  born,  but,  in  case 
that  should  die,  that  they  would  give  it  to  each  son  that  should 
become  eldest  until  they  should  have  two  sons  in  esse  at  the 
same  time,  that  is,  until  they  should  have,  in  the  language  of 
this  will,  a  2nd  son.     Or  suppose  her  to  have  given  this  reason, 
whom  I  except,  because  I  do  not  choose  my  estates  to  be  united 
with  those  of  J.  S.,  and  J.  S.  has  promised,  upon  their  having 
a  son,  to  settle  his  estates  upon  such  son,  and  he  has  also  pro- 
mised, in  case  of  the  death  of  that  son  before  there  is  a  2nd,  to 
limit  it  from  time  to  time  upon  whoever  may  be  their  only  son. 
In  any  of  these  cases,  the  argument  that  the  exception  must 
have  *been  introduced  to  prevent  an  union  of  the  estates  of  the       C  **^  3 
testatrix  with  those  of  Mr.  F.  could  not  arise.    And  how  can  it 
be  said  with  that  certainty  which  a  court  of  justice  requires, 
that  none  of  these  were  the  reasons  in  this  case  ?    Evidence  as 
to  what  really  was  the  reason  would  have  been  inadmissible,  and 
it  would  be  singular  that  the  Court  should  be  deciding  on  the 
ground  that  the  testatrix  could  only  have  had  one  reason,  when 
there  might  be  papers  in  her  own  hand-writing  shewing  to 
demonstration  that  she  acted  upon  another.    I  cannot  act  upon 
conjecture,   nor  upon  the  most  probable  of    several  possible 
reasons;   and  though  I  agree  the  preventiDg  an  union  of  the 
estates  was  the  most  probable,  yet  there  does  not  appear  to  me 
to  be  that  certainty  in  this  case  upon  which  alone  a  court  of 
justice  ought  to  act.    The  consequences  which  would  result  from 
holding  this  remainder  contingent  till  B.  Frank's  death,  would 
be  no  ground  against  holding  it  contingent,  if  I  saw  clearly  that 
it  was  necessary  so  to  hold  in  order  to  effectuate  the  manifest 
intent  of  the  testatrix ;  but  in  this  case  I  can  see  no  manifest 
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Dbiveb  intent  that  the  testatrix's  estates  and  B.  Frank's  should  not 
Fbamk.  unite ;  and  in  many  events  which  might  have  happened,  what  I 
can  see  to  have  been  the  manifest  intent  of  the  testatrix  would 
have  been  defeated,  were  this  to  be  considered  a  contingent 
remainder  till  B.  Frank's  death.  It  is  apparent  upon  this  will 
that  the  testatrix  never  meant  a  8rd  son  of  B.  Frank  to  take 
until  there  was  a  failure  of  male  issue  of  the  2nd,  nor  a  4th 
until  there  was  a  failure  of  male  issue  of  the  2nd  and  8rd,  and 
so  on;  and  that  she  never  meant  her  godson  F.  Sotheron  to 
take,  until  there  was  a  failure  of  issue  male  of  all  the  younger 
[  *42  ]  children  of  Mr.  and  Mrs.  Frank :  and  yet  the  contrary  *would 
have  happened  in  many  cases  which  might  be  put,  if  this  were 
to  be  considered  a  contingent  remainder  till  B.  Frank's  death. 
Suppose,  for  instance,  B.  F.  to  have  had  six  younger  sons,  and 
each  of  them  to  have  had  male  issue  in  his  life-time,  such  male 
issue  could  never  have  taken  if  their  fathers  respectively  had  died 
before  B.  F.  If  the  fathers  of  all,  i.e.  all  B.  F.'s  younger  sons, 
had  died  before  B.  F.,  the  estates  upon  his  death  would  have 
gone  over  to  F.  Sotheron,  to  the  exclusion  of  all  the  grandsons 
of  B.  F. ;  and  if  B.  F.'s  2nd,  8rd,  4th,  and  5th  younger  sons  had 
died  before  B.  F.,  leaving  the  6th  surviving,  the  estates  upon 
B.  F.'s  death  would  have  gone  to  the  6th  in  tail,  to  the  exclusion 
of  the  sons  of  the  elder  brothers.  Another  inconvenience  from 
holding  this  a  contingent  remainder  till  B.  F.'s  death  would  be, 
that  the  estates  could  never  be  settled,  even  with  B.  F.'s  con- 
currence, upon  the  marriage  of  any  of  his  sons,  because  no 
secure  provision  could  be  made  upon  them  for  wife  or  children. 
Upon  the  whole,  therefore,  inasmuch  as  I  cannot  see  with 
certainly  that  this  exception  of  the  first  or  eldest  son  was  to 
prevent  an  union  of  the  family  estates,  as  this  is  only  the  most 
probable  of  several  possible  motives,  as  (if  this  were  the  motive) 
it  is  reasonable  to  expect  there  would  have  been  express  words  to 
divest  it  even  after  B.  F.'s  death,  as  the  construction  contended  for 
would  prevent  any  family  settlement  of  this  estate  during  B.  F.*s 
life,  and  would  in  many  possible  cases  leave  the  issue  of  the 
2nd,  3rd,  4th,  or  other  succeeding  sons  of  B.  F.  unprovided  for, 
and  carry  on  the  estate  to  persons  who  were  more  distant  objects 
of  the  testatrix's  consideration,  and  as  the  holding  that  this 
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remainder  vested  in  B.  F.'s  2nd  son  as  soon  as  he  had  two  sons     Dbiveb 
together  in  esse,  will  satisfy  *every  word  in  the  will,  and,  as  far      fsI'nk. 
as  I  can  be  certain,  every  motive  of  the  testatrix,  and  as  it  falls       [  •^s  ] 
in  with  the  axiom  that  no  remainder  is  to  be  deemed  contingent 
which  can  be  deemed  vested,  I  am  of  opinion  that  this  re- 
mainder vested  in  the  defendant  Edward  Frank  upon  his  birth, 
and  that  it  did  not  become  divested  upon  his  becoming  his 
father's  only  son. 

Lb  Blanc,  J. : 

The  special  verdict  has  already  been  stated,  and  as  upon  the 
fullest  consideration  I  cannot  bring  my  mind  to  any  other 
conclusion  than  that  which  agrees  with  my  two  brothers,  I  shall 
not  repeat  the  statement  or  the  arguments  which  they  have 
used.  Nevertheless  it  is  proper  that  I  should  briefly  state  the 
facts  and  reasons  on  which  I  have  brought  my  mind  to  the  same 
conclusion  with  them.  The  questions  arising  on  this  special 
verdict  are,  first,  What  is  the  intention  of  the  testatrix,  as  it  is 
to  be  collected  from  the  words  of  her  will?  and,  secondly, 
Whether  she  has  used  words  which  in  legal  construction  can 
carry  such  intent  into  effect  ?  The  material  facts  and  the  state 
of  her  family  may  be  given  in  a  few  words.  At  the  time  of 
making  her  will,  and  at  the  time  of  her  death,  she  had  a  niece, 
the  wife  of  B.  Frank,  who  had  not  at  that  time  any  issue  bom  ; 
and  another  niece,  the  wife  of  W.  Sotheron,  who  had  more 
sons  than  one,  the  youngest  of  whom  was  F.  Sotheron  her 
godson.  B.  Frank  was  at  that  time  tenant  in  tail  in  possession 
of  large  freehold  estates,  and  tenant  in  fee  of  other  estates ;  and 
W.  Sotheron,  the  father,  was  tenant  in  fee  in  possession  of  part, 
and  tenant  for  life,  with  remainder  to  his  eldest  son  in  tail,  of 
other  part,  of  estates  of  considerable  value.  In  this  situation 
of  things  the  testatrix  makes  her  will,  by  ^which,  after  giving  [  *4i  1 
her  mansion-house  at  Pontefract  to  her  sister,  Lady  Standish, 
for  life,  with  remainder  to  her  niece  Mrs.  B.  Frank  for  life,  and 
also  giving  certain  lands  to  trustees,  on  trust,  to  pay  the  rent  to 
her  said  niece  Mrs.  B.  Frank  for  her  life,  by  way  of  pocket- 
money  during  her  husband's  life,  and  in  augmentation  of  her 
jointure  after  his  death,  she  gives  the  remainder  in  the  said 
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Dbiveb  manBion-house  and  lands,  and  also  all  other  her  real  estates 
Frank,  whatsoever,  to  her  niece's  hasband,  B.  Frank,  for  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  and  from  and 
immediately  after  the  decease  of  the  said  B.  Frank,  then  (and 
these  are  the  words  on  which  the  doubt  arises)  to  and  to  the 
use  of  the  2nd,  8rd,  4th,  and  all  and  every  other  the  son  and 
sons  of  the  body  of  the  said  B.  Frank,  begotten  on  his  now  wife, 
(except  the  first  or  eldest  son,)  severally,  successively,  and  in 
remainder,  one  after  another,  and  of  the  several  heirs  male  of 
the  body  of  every  such  son  and  sons,  (except  the  said  first  or 
eldest  son,)  and  for  default  of  such  issue,  unto  and  to  the 
use  and  behoof  of  her  godson  F.  Sotheron,  youngest  son  of 
W.  Sotheron,  for  his  life,  remainder  to  trustees,  &c.,  remainder 
to  and  to  the  use  of  the  1st,  2nd,  8rd,  4th,  and  all  and  every 
other  son  and  sons  of  the  body  of  the  said  F.  Sotheron,  in  tail 
male,  with  an  ultimate  remainder  to  her  nephew  and  three 
nieces  in  fee,  as  tenants  in  common.  Considerable  reliance  was 
had  in  argument  on  this  exception,  just  adverted  to,  of  the  first 
or  eldest  son,  here  twice  introduced,  as  manifesting  an  anxiety 
on  the  part  of  the  testatrix  to  exclude  a  younger  son  becoming 
a  1st  or  eldest  son.  I  confess  it  strikes  my  mind  as  not 
carrying  the  exclusion  farther  than  the  first  expression  limiting 
[M5]  it  to  the  2nd,  8rd,  and  *4th  son,  and  as  introduced  for  no 
other  purpose  than  to  exclude  a  conclusion  that  under  the  terms 
^' other  son  and  sons"  might  be  included  a  Ist  or  eldest  son, 
if  this  exception  were  not  added.  From  the  other  facts  of  the 
case  it  appears  that  during  the  life  of  B.  Frank  there  were  in 
existence  at  the  same  time,  a  1st  or  eldest  son,  and  also  a 
2nd  son,  answering  the  description  in  the  testatrix's  will  of  the 
2nd  or  other  son,  except  the  1st  or  eldest  son  ;  but  all  the  sons 
but  one  having  died  in  the  lifetime  of  B.  Frank,  the  tenant 
for  life,  there  was  at  his  death  only  one  son  living.  At  that 
period,  therefore,  there  was  not  any  person  answering  the 
description  of  a  2nd  or  other  son,  except  the  1st  or  eldest  son. 
And  that  gives  rise  to  the  question.  For  the  plaintiff  it  is 
contended  in  argument  upon  these  facts,  and  on  the  words  of 
this  will,  that  the  intent  of  the  testatrix  is  clear  that  her  estate 
should  never  be  united  with  the  estate  of  B.  Frank,  but  should 
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go  to  make  a  provision  for  a  second  family  in  the  younger  sons      Driveb 

of  B.  Frank's  family,  and  in  default  of  such,  in  a  younger  son      frank. 

of  her  niece  Mrs.  Sotheron.    And  to  this  effect  it  was  contended 

that  the  remainder  limited  to  the  2nd  son  of  B.  Prank,  after  the 

estate  for  life  given  to  B.  Frank,  is  contingent  until  after  the 

death  of  B.   Frank,  and  then,  and  not  before,  is  to  vest  in 

interest  and  possession  in  the  person  who  shall  then  be  his 

2nd  son ;  and  if  there  shall  not  then  be  a  2nd  son,  or  other  son 

except  an  eldest,  of  B.  Frank,  shall  go  over  to  F.  Sotheron ;  or 

that  on  a  2nd  son  of  B.  Frank  coming  in  esse  in  the  life-time  of 

B.  Frank,  the  estate  shall  presently  vest  in  interest  in  such 

2nd  son,  subject,  however,  to  be  divested  in  case  that  2nd  son 

should  become  an  elder  son,  by  the  death  of  his  elder  brother  in 

the  life-time  of  B.  Frank  the  father.    It  does  not  appear  to  me 

that  the  will  itself,  *from  which  the  intention  of  the  testatrix  is       C  *^6  ] 

to  be  collected,  does  sufficiently  manifest  the  intent  contended 

for  to  the  extent  to  which  it  is  contended,  namely,  that  her 

estate  should  never  be  united  with  the  estate  of  B.  Frank,  or 

that  it  should  remain  in  contingency,  who  should  take  her 

estate  in  interest,  till  after  the  death  of  B.  Frank.    I  find  no 

words  in  the  will  limiting  the  period  of  her  estate  vesting  in 

interest  to  the  death  of  B.  Frank,  or  intimating  a  design  of 

keeping  the  estates  separate,  except  so  far  as  she  describes  the 

person  who  is  to  take.    The  manner  in  which  the  estate  is 

limited  to  F.  Sotheron,  in  default  of  a  2nd  and  other  sons  of 

B.  Frank  and  their  issue,  seems  to  shew  the  contrary ;  for  she 

limits  it  to  him,  by  name,  for  life,  and  to  his  first  and  other  sons 

in  tail  male ;  so  that  if  by  the  death  of  his  elder  brothers  he  had 

become  the  1st  or  elder  son  of  his  father  W.  Sotheron,  and  had 

as  such  succeeded  to  his  father's  estates,  he  would  still  have 

been  entitled  to  the  remainder  limited  to  him  by  the  will  of  the 

testatrix.    And  there  seems  no  good  reason  to  suppose  that  her 

intention  was  different  with  respect  to  the  family  of  one  niece, 

from  what  it  was  with  respect  to  the  other ;  or  that  she  meant 

to  guard  against  the  union  of  the  Frank  estate  with  her  estate, 

more  strictly,  than  against  the  union  of  the  Sotheron  estate  with 

her  estate :  in  both  families  she  selects  the  younger  children  as 

the  objects  of  her  bounty,  and  prefers  the  younger  branches 

B.R. — ^VOL.  XV.  D   D 
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Driver      of  the  family  of  her  niece  Mrs.  B.   Frank,  to  the  younger 
Frask.      branch  of  the  family  of  her  niece  Mrs.  Sotheron.     I  therefore 
consider  the  intent  of  the  testatrix  to  be  to  limit  the  remainder 
of  her  estate  after  B.  Frank's  death  to  his  2nd  and  other  sons, 
he  having  then  no  sons  born,  in  the  same  manner  as  she  did 
[  *J7  ]       with  respect  to  the  *younger  son  of  W.  Sotheron,  who  was  then 
bom,  and  as  she  would  have  done  to  such  2nd  son  by  name, 
if  B.  Frank  at  the  time  she  made  her  will  had  then  had  two  or 
more  sons  in  being,  viz.  to  Edward  the  second  son  of  B.  Frank ; 
in  which  case  such  2nd  son  Edward  would  have  taken  a  vested 
remainder  subject  to  the  life  of  his  father.     So  here,  I  think 
that  on  the  birth  of  a  person  answering  the  description  of 
2nd  son  of  B.  Frank,  the  remainder  vested  in  him,  in  the  same 
manner  as  it  would  have  done  if  such  son  had  been  bom  at 
the  time  of  making  her  will,  and  had  been  described  as  such  by 
name.     The  objection  made  to  such  construction  is,  that  it 
defeats  her  general  intention,  supposing  such  general  intention 
to  be,  to  prevent  the  possibility  of  the  two  estates  uniting  in  the 
same  person;  because  by  the  death  of  the  1st  or  eldest  son 
without  issue,  the  2nd  son  will  become  the  eldest  son,  and  as 
such  entitled  to  the  entailed  estate  of  his  father,  and  possibly  to 
the  unentailed  estate  also.     To  this  I  answer,  that  instead  of  the 
eldest  son  dying  in  the  life-time  of  his  father  without  issue,  he 
may  die  leaving  issue ;  in  which  case  the  entailed  estate  of  the 
father.,  certainly,  and  possibly  the  unsettled  estate  also,  will  go 
to  such  issue  ;  and  the  2nd  son  will  become  a  1st  or  eldest  son 
without  the  eldest  son's  estate ;  and  the  estate  of  the  testatrix, 
expressly  intended  for  him  as  a  2nd  son,  will  go  over  to  a  younger 
son  or  to  another  family.    Again,  instead  of  the  eldest  son  dying, 
the  2nd  son  may  die  leaving  issue ;  in  which  case  the  estate  in- 
tended as  a  provision  for  a  2nd  son's  family,  will  go  away  from 
that  family  to  a  8rd  son,  or  to  another  family.     This  argument 
may  be  pursued  to  the  extent  of  a  8rd,  4th,  5th,  and  any  number 
r  '48  ]       of  sons,  dying  in  the  life  of  the  father,  leaving  *issue,  and  none 
of  their  issue  being  capable,  by  this  construction,  of  enjoying  the 
estate  evidently  designed  for  them  by  the  testatrix.     And  we 
must  put  the  same  construction  on  this  will,  in  the  events  which 
have  happened,  as  we  should  do  if  the  situation  of  the  family 
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had  been  as  I  have  before  sapposed,  that  is,  if  instead  of  B.       Dbivbr 
Frank's  leaving  only  one  son,  he  had  had  several  younger  sons,       fraxk. 
and  those  sons  had  died  in  the  life-time  of  B.  F.  leaving  issue. 
In  that  case  it  appears  to  me  that  it  would  be  a  very  forced 
inference  to  make,  that  the  estate  should,  notwithstanding,  go 
over  to  the  family  of  Mrs.  Sotheron.     These  necessary  results  of 
construing  the  will  to  give  a  contingent  interest  to  the  2nd  and . 
other  sons,  or  in  other  words,  to  such  person  as  shall  be  the  2nd 
fion  at  the  death  of  the  father,  the  tenant  for  life,  operate  forcibly 
on  my  mind  against  inferring  such  intention  from  the  words  of 
the  will,  and  I  cannot  find  such  intention  plainly  expressed :  if 
it  had  been  plainly  expressed,  the  intention  must  have  prevailed 
in  defiance  of  such  consequences.    The  principles  on  which  courts 
of  law  proceed,  are  in  favour  of  estates  vesting,  and  the  au- 
thorities in  support  of  those  principles  have  been  already  adverted 
to,  so  that  I  shall  not  repeat  them.    It  never  could  have  been 
the  intention  of  the  testatrix  to  prevent  a  2nd  or  younger  son  of 
B.  Frank  from  marrying  in  the  life-time  of  his  father,  by  disabling 
him  to  transmit  her  estate  to  his  children  at  all  events.    Such 
are  the  arguments  against  construing  the  intention  of  the  testa- 
trix to  have  been,  that  there  should  never  be  an  union  of  her 
estate  with  the  estate  of  B.  Frank.    But  supposing  we  could  be 
satisfied  that  such  was  the  intention  of  the  testatrix,  to  keep  the 
two  estates  separate,  and  that  they  should  never  be  united  in  the 
same  son  of  B.  Frank,  of  which  I  cannot  *satisfy  myself,  still  I       [  ♦^^  J 
can  find  no  words  in  this  will  sufficient  to  carry  such  intent  into 
effect.     For  whatever  the  intent  be,  if  there  are  not  words  in  the 
will  to  warrant  it,  either  express  or  implied,  it  cannot  have  effect. 
Lord  Mansfield  says  in  Fen  v.  Lowndes,  4  Burr.  2246,   "  The 
testator  meant  to  make  a  new  family  in  the  then  2nd  son,  or  who- 
ever should  afterwards  become  the  2nd  son  of  his  daughter  by  her 
then  husband.     Though  this  was  manifestly  his  intention,  I  was 
extremely  afraid  there  were  not  words  enow  to  warrant  us  to  put 
this  construction  upon  it.    But  I  think  there  are  words  sufficient 
to  justify  a  construction  agreeable  to  the  intention  of  the  testator." 
So  here,  whatever  we  may  think  was  Mrs.  Frank's  intention,  I  can- 
not find  anything  in  the  will  to  authorize  me  in  reading  the  devise 
to  such  person  as  shall  be  the  2nd  son  of  B.  Frank  at  the  death 
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404  1814.    K.  B.    8  M.  &  S.  49—62.  |r.k- 

Dbivbb  of  his  father,  so  as  to  make  it  contingent.  Again,  I  can  find  no 
Frank,  words  to  warrant  a  divesting  of  the  estate,  once  vested,  in  the 
event  of  a  2nd  or  younger  son  becoming  an  eldest  son,  such  &» 
were  the  words  of  the  will  in  the  case  of  Fen  v.  Lowndes,  and 
such  words  I  conceive  we  cannot  supply.  It  therefore  appears 
to  me  that  the  intent  is  not  sufficiently  plain  to  limit  the  descrip* 
tion  of  2nd  and  other  sons  to  such  person  as  shall  answer  such 
description  at  the  death  of  the  father,  so  as  to  make  it  contingent; 
nor  to  divest  the  remainder,  once  vested,  in  the  event  of  the 
person  in  whom  it  is  vested  becoming  a  first  or  eldest  son.  For 
these  reasons  I  think  the  judgment  should  be  for  the  defendant* 

Lord  Ellenbobough,  Gh.  J. :  [had  formed  an  opinion  differing 
from  that  of  the  rest  of  the  Court,  for  reasons  which  he  expressed 
at  considerable  length.  He  summed  up  his  argument  as 
follows : — ] 

[  61  ]  The  question  appears  to  me,  at  last,  to  resolve  itself  into  this  ; 

is  the  intention  clear,  on  the  face  of  the  will,  that  Mrs.  Margaret 
Frank  entertained  the  purpose  of  erecting  a  new  family  of  her 
own,  and  in  furtherance  of  such  purpose  meant  to  exclude  the 
eldest  son  of  B.  Frank,  in  favour  not  only  of  a  younger  son  of 
the  same  father,  but  also  in  favour  of  the  remainder-man 
F.  Sotheron,  her  godson,  the  youngest  son  of  W.  Sotheron,, 
specially  named  in  the  will  ?  And  I  think  the  intention  of  the 
testatrix,  on  this  head,  is  clear,  and  that  it  is  capable  of  being 
carried  into  effect  consistently  with  the  rules  of  law ;  and  if  it 
may  be  so,  it  follows  as  a  consequence  of  my  opinion,  that  we 
ought  to  give  such  judgment  as  will  effectuate  that  intention ; 

[  •62  ]  which,  as  *appears  to  me,  would  be  done,  by  giving  judgment  on 
this  special  verdict  for  the  lessor  of  the  plaintiff.  But  as  the 
rest  of  my  brethren  are  of  a  different  opinion,  judgment  must  be 
given,  according  to  their  opinion,  for  the  defendant. 


[The  judgment  of  the  King's  Bench  was  brought  up,  in  error,  to 
the  Exchequer  Chamber,  where  it  was  affirmed  by  a  majority: — 
GiBBS,  Gh.  J.,  BiOHABDS,  C.  B.y  BuBBOuoH,  J.,  ^nd  Dallas,  J. 
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against  Gbaham,  J.,  and  Wood,  B. 
set  forth  the  jadgment  of] 


It  will  be  sufficient  here  to 


GiBBs,  Ch.  J. : 

From  the  respect  which  is  due  to  the  opinion  of  the  noble  and 
learned  Judge  of  the  Court  of  King's  Bench,  and  also  from  the 
respect  which  is  due  to  my  learned  brothers,  who  have  enter- 
tained a  different  opinion  from  that  of  the  Court  of  Common 
Pleas,  I  have  been  led  to  consider  this  case  with  all  the  attention 
which  is  due  to  it. 

The  question  in  this  case  turns  upon  the  limitation  of  the 
remainder  to  Bacon  Frank's  second  son  by  his  wife  Catherine. 

At  the  death  of  the  testatrix.  Bacon  Frank  had  no  son:  at 
that  period,  therefore,  the  remainder  was  contingent. 

He  afterwards  had  four  sons,  two  of  whom  were  born  each  in 
the  life-time  of  an  elder  brother ;  so  that  whether  the  term, 
*'  second  son,"  means  second  bom,  or  second  to  an  existing  elder 
son,  here  was  a  son  in  esse  during  Bacon  Frank's  life-time,  who 
then  answered  the  description  in  the  will ;  and  the  question  is, 
whether  the  remainder  *vested  absolutely  in  him  on  his  coming 
in  esse,  as  the  defendant  contends ;  or  whether,  as  the  plaintiff 
insists,  it  remained  contingent  during  the  life  of  Bacon  Frank, 
his  father,  or  for  any  other  period ;  or,  at  all  events,  if  it  did 
vest  in  a  second  son,  whether  it  was  divested  on  his  becoming 
an  eldest  son  within  such  period. 

By  the  general  rule  of  law,  a  contingent  remainder  devised  to 
a  first,  second,  or  other  son  not  in  esse,  would  vest  absolutely  in 
such  son  as  soon  as  he  came  into  being,  unless  there  was  a  clear 
intent  expressed  or  implied,  that  it  should  remain  contingent 
antil  some  later  specified  time,  or  should  divest  again  on  some 
certain  event. 

If  the  intent  be  left  doubtful,  the  general  rule  must  govern ; 
but  where  the  intent  is  clear,  and  sufficient  words  are  found  in 
the  will  to  give  it  effect,  the  construction  must  follow  the  intent, 
and  must  always  prevail,  notwithstanding  any  inconveniences 
which  may  arise  from  it.  These  rules  are  too  well  established  to 
be  brought  into  doubt ;  and  the  only  question  is,  upon  the  intent 
and  the  sufficiency  of  the  words  to  give  effect  to  it. 


Dbivbb 

V, 

Fbank. 
1818. 


Cham 


[  8  Taunt. 
486] 


[  •487  ] 
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Driver  dem.      The  lessor  of  the  plaintiff  insists,  that  it  appears  from  the 
i..  limitations  in  this  will,  considered  with  reference  to  the  state  of 

Fhakk.  ^Yie  property  belonging  respectively  to  Mr.  Bacon  Frank  and 
Mr.  William  Sotheron,  each  of  whom  had  married  a  niece  of  the 
testatrix,  and  to  the  state  of  their  respective  families  at  the  time 
when  the  will  was  made,  that  it  was  her  intention  by  it  to  keep 
her  own  estate  separate  from  that  of  Mr.  Bacon  Frank  and 
Mr.  Sotheron ;  that  this  intention  can  only  be  effected  by  con- 
struing the  devise  to  the  second  son  of  Mr.  Bacon  Frank  to 
mean  the  second  son  at  the  time  of  his  death,  or,  as  it  was 
expressed  by  Mr.  Scarlett,  the  second  son  at  the  time  when  the 
contingent  remainder  fell  in,  and  that  such  construction  ought 
therefore  to  prevail. 
[  488  3  The  special  verdict  finds,  that  Mr.  Bacon  Frank,  at  the  time 

of  making  the  will,  was  possessed  of  real  estates  in  Yorkshire^ 
of  some  as  tenant  in  tail,  and  of  the  rest  as  tenant  in  fee 
simple,  of  considerable  annual  value,  and  that  he  had  then  no 
son. 

That  Mr.  William  Sotheron  was  also  in  possession  of  con- 
siderable real  estates,  of  part  as  tenant  for  life,  with  remainder 
to  his  eldest  son  in  tail,  and  of  the  rest  as  tenant  in  fee ;  and  it 
appears  that  he  had  then  two  sons  at  least,  of  whom  Frank 
Sotheron,  the  devisee,  was  the  youngest. 

In  this  state  of  things  the  testatrix  made  her  will,  and  by  that 
will  she  gave  (what  has  not  been  much  adverted  to  in  the  course 
of  the  argument)  part  of  her  property  to  her  niece  Catherine,  the 
wife  of  Bacon  Frank,  for  life ;  and  then  subject  to  that,  she  gave 
what  she  devised  to  her,  and  all  the  residue  of  her  manors  and 
estates,  &c.  to  Mr.  Bacon  Frank  for  life  ;  and  subject  to  this  life 
estate,  she  limited  it  to  the  second,  third,  fourth  son,  &c.  &c. 
The  words  have  been  so  frequently  stated  that  it  is  not  necessary 
for  me  to  repeat  them,  because  they  must  be  fresh  in  the  memory 
of  every  one  present;  who  has  heard  them.  Now  I  think  it  is 
very  probable  that  the  testatrix  gave  this  remainder  to  the 
second  son  of  Bacon  Frank,  (no  son  being  then  born,)  because 
she  supposed,  that  an  eldest  son  would  succeed  to  his  father's 
estates,  and  that  she  limited  the  remainder  over  to  Frank 
Sotheron,  the  then  youngest  son  of  his  father,  with  the  same 
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view  with  regard  to  Mr.  Sotheron's  estates ;  but  here  she  has  Driver  dcm. 

.  ,  Frank 

stopped.  ^. 

She  says  not  a  word  of  keeping  the  two  estates  separate ;  she       Frank. 
makes  no  provision  for  that  purpose,  except  as  it  may  be  effected 
by  the  selection  which  she  has  made  of  those  who  should  first 
succeed  to  the  remainder,  and  I  am  by  no  means  satisfied  that 
her  intention  went  further  than  this. 

It  is  one  thing  to  select  an  object  for  your  bequest,  because       ^  *^^  ^ 
he  does  not  then  stand  next  in  the  succession  to  his  father's 
estate,  and,  therefore,  is  not  likely  to  take  both;  and  another 
thing,  to  provide  against  the  event  of  his  attaining  that  situation 
at  any  future  time. 

Many  a  testator  has  chosen  a  devisee,  because  he  was  then  a 
younger  son,  without  guarding,  or  intending  to  guard,  against 
the  event  of  his  becoming  afterwards  an  eldest  son.  .  In  this 
very  will  it  is  clear,  that  the  testatrix  has  in  one  instance  done 
this. 

It  was  confessedly  as  much  her  object  to  keep  her  estate 
separate  from  that  of  Mr.  Sotheron  as  from  that  of  Mr.  Frank. 

Mr.  Sotheron  had  two  sons  living,  if  not  more,  when  she  made 
her  will,  and  she  has  limited  the  remainder  after  failure  of  the 
issue  male  of  Mr.  Frank's  second  and  younger  sons,  to  Frank 
Sotheron  the  younger  son  of  Mr.  Sotheron  by  name,  and  to  his 
first  and  other  sons  successively  in  tail  male,  without  guarding 
against  the  event  of  his  becoming  an  eldest  son.  The  remainder 
vested  absolutely  in  him  and  his  sons,  whatever  change  might 
take  place  in  their  condition. 

Perhaps  the  testatrix  selected  him  as  the  object  of  her  bounty, 
because  he  was  then  a  younger  son ;  but  she  has  left  it  to  the 
chance  of  events,  whether  he  should  continue  so  or  not. 

When  I  find  her  acting  thus  with  the  family  of  Mr.  Sotheron, 
why  am  I  to  suppose  that  she  had  a  different  intention,  or  meant 
to  carry  her  caution  further,  with  respect  to  the  family  of  Bacon 
Frank  ? 

I  infer  rather,  that,  as  far  as  circumstances  would  permit,  her 
intent  was  the  same,  and  that  she  meant  to  give  this  remainder 
absolutely  to  him  who  should  first  become  the  second  son  of 
Bacon  Frank,  as  she  gave  the  remainder  over  absolutely  to  him. 
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Dbiveb  dem.  whom  she  found  a  younger  son  of  Mr.  Sotheron,  without  concem- 

^^^      ing  herself  *about  any  subsequent  change  which  might  take  place 

Frank.      j^  the  condition  of  either  of  them.    It  has  been  very  justly 

[  **^  ]      observed,  that  the  will  is  technically  drawn,  and  with  a  perfect 

knowledge  of  the  value  of  every  legal  expression  used  in  it. 

If  she  had  such  further  intent,  as  the  counsel  for  the  plaintifif 
insists  that  she  had,  it  would  have  been  easy  to  have  inserted  apt 
provisions  in  her  will,  which  would  effectually  have  answered 
such  intention ;  but  I  find  no  expressions  in  this  will  which  I 
can  so  control. 

The  construction  offered  to  us  is,  that  this  remainder  to  the 
second  son  of  Bacon  Frank  continues  open,  or  is  subject  to  be 
divested  during  the  life  of  Bacon  Frank,  or,  as  was  said  in  the 
last  argument,  until  the  remainder  falls  in. 

Before  I  can  adopt  this  construction  to  satisfy  a  supposed 
intent  which  the  testatrix  has  not  expressed,  I  must  look  to  all 
the  consequences  which  would  follow  from  it,  and  say,  whether  I 
think  that  in  the  face  of  all  those  consequences,  the  testatrix 
could  mean  that  it  should  be  adopted. 

She  certainly  intended  that  the  second  and  other  younger  sons 
of  Bacon  Frank  and  their  issue  male  should  succeed  to  her  estate 
in  the  order  of  seniority,  and  that  it  should  not  go  over  to  the 
Sotherons  until  such  issue  wholly  failed ;  but  the  construction 
proposed  would  in  many  events  disturb  this  order  of  succession 
in  the  family  of  the  Franks,  and  in  other  events,  would  send  the 
estate  over  to  the  Sotherons  while  issue  remained  of  the  second 
and  other  sons  of  Bacon  Frank,  who  were  intended  to  take  it. 

Suppose  Bacon  Frank  to  have  had  three  sons,  and  that  the 
second  died  in  his  life-time  leaving  issue  male,  and  that  then 
Bacon  Frank  died.  Upon  this  construction,  the  third  son  who 
is  now  the  second,  would  have  succeeded  to  the  estate  of  the 
[  •491  ]  testatrix,  the  eldest  son  would  have  *taken  the  paternal  estate, 
and  the  issue  of  the  second  son  would  have  been  excluded  from 
both  estates. 

So,  if  the  eldest  son  had  died  in  the  life -time  of  his  father, 
Bac(  n  Frank,  leaving  issue  male  to  inherit  the  paternal  estates, 
the  second  son  must  have  given  way  to  his  next  brother,  having 
become  second  son,  and  have  lost  the  devised  estate  without 


VOL.  XV.]  1818.    EX.    8  TAUNT.  491—492.  409 

acquiring    any  title,    actoal    or  presumptive   to  the  paternal  Drivkb  dem. 

.  Frank 

estate.  9. 

So,  if  there  had  been  six  or  more  younger  sons  of  Bacon  Fa^NK. 
Frank,  and  each  of  them  had  died  in  the  life-time  of  their  father, 
leaving  issue  male ;  according  to  this  construction  the  devised 
estates  would  have  gone  over  to  the  Sotherons  in  prejudice  of 
such  issue,  although  the  paternal  estate  of  the  Franks  would 
have  fallen  upon  none  of  them,  but  have  rested  with  the  eldest 
son. 

These  and  other  consequences  of  the  same  sort  have  been  so 
fully  pointed  out  in  the  arguments  here,  and  in  the  judgment  of 
the  Court  of  King's  Bench,  which  is  already  in  print,  that  I  need 
but  thus  shortly  advert  to  them.  They  are  many  in  number, 
and  so  likely  to  take  place,  that  I  think  they  could  not  have  been 
overlooked.  They  cross  the  obvious  intent  of  the  testatrix,  and 
in  my  opinion  raise  strong  and  insuperable  objections  to  the 
construction  out  of  which  they  spring. 

Besides,  why  is  this  caution,  if  adopted  at  all,  to  stop  at  the 
death  of  Bacon  Frank  ?  I  find  nothing  in  the  will  which  points 
out  this  limit,  and  it  might  legally  be  carried  farther,  and 
Mr.  Scarlett,  in  his  argument  did  carry  it  to  the  falling  in  of  the 
contingent  remainder. 

If  it  be  said  that  it  was  to  be  kept  open  until  the  remainder 
fell  into  possession,  this  might  happen  at  different  times  in 
different  parts  of  the  estate ;  for,  if  Bacon  Frank  had  died  before 
his  wife,  the  part  in  which  he  had  a  life-estate  would  have 
vested  immediately  in  his  then  second  son,  and  her  part  would 
have  remained  contingent  during  *her  life-time,  and  might  have  [  *^92  ] 
gone  off  to  another  branch,  which  could  never  have  been 
intended  by  the  testatrix. 

But,  besides  this,  however  probable  it  may  be  thought,  that 
the  testatrix  intended  to  keep  the  two  estates  separate,  I  can 
look  only  to  the  words  of  her  will  for  the  provisions  by  which  this 
intent  is  to  be  carried  into  execution. 

Such  is  the  doctrine  of  Lord  Habdwicke  in  Lomax  v.  Holmderiy^ 
and  I  find  no  words  in  the  present  will  which  can  possibly  bear 
the  construction  contended  for. 

t  1  Ves.  Sen.  294. 


J 


Fbakk. 
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Driveb  dem.      I  am  of  opinion,  therefore,  that,  as  soon  as  a  second  son  of 

Frank 

Bacon  Frank  came  into  being,  the  remainder  vested  in  him,  and 

was  not  liable  to  be  divested  by  any  subsequent  events ;   and, 

consequently,  that  the  judgment  of  the  King's  Bench  must  be 

affirmed. 

I  am  desired   to  state,  that  my  brother  Graham  agrees  in 

opinion  with  my  brother  Wood  ;   and  that  my  brother  Dallas 

agrees  with  the  Lord  Chief  Baron,  my  brother  Burrough,  and 

myself. 

Judgment  affirmed. 


1814.  THE  KING  V.  PIERCE. 

•^*J^®-  (3  M.  &  8.  62—67.)     , 

^  G2  1  '^  justice  before  whom  a  deserter  is  brought  and  committed  to  the 

county  gaol,  may,  if  the  deserter  is  unable  to  bear  the  charges  himself, 
direct  the  expenses  of  conveying  him  thither  to  be  paid,  by  the  treasurer 
of  the  county,  to  the  constable  of  the  parish  who  found  and  apprehended 
him  in  the  paiish,  and  conveyed  him  to  the  gaol. 

Pierce  was  indicted  at  the  sessions  for  the  city  and  county  of 
Exeter,  for  refusing  to  pay  a  sum  of  money  directed,  by  warrant 
of  one  Justice  for  the  county  of  Devon,  to  be  paid  by  him,  as 
treasurer  of  the  said  county,  to  the  constable  of  the  parish  of 
Marlborough  in  the  said  county,  for  the  expenses  of  conveying  a 
deserter  to  the  county  gaol.  The  indictment  charged  that  on 
the  26th  of  June,  1813,  one  W.  Hayman,  who  was  reasonably 
suspected  to  be  a  deserter  from  his  Majesty's  service,  &c.  was 
found  in  the  said  parish,  and  was  apprehended  and  brought  by 
T.  J.,  the  constable  of  the  said  parish  where  he  was  so  found, 
before  A.  H.,  a  justice  of  the  peace  for  the  county  of  Devon, 
living  near  to  the  place  where  the  said  Hayman  was  so  found 
and  apprehended,  and  the  said  Justice  did  then  and  there 
examine  him,  and  upon  his  examination,  by  his  confession,  it 
appeared  to  and  was  found  by  the  said  Justice,  that  the  said 
Hayman  was  a  listed  soldier,  and  ought  to  be  with  the  company 
to  which  he  belonged,  and  thereupon  the  justice  did  forthwith 
by  his  warrant  cause  the  said  Hayman  to  be  conveyed  and  com- 
mitted to  the  gaol  of  the  said  county  of  Devon,  and  the  said 
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Hayman  was  conveyed  by  the  said  constable  to  the  gaol  of  the  The  Kiira 
said  county,  according  to  the  form  of  the  stat.  &c.  And  the  pierce. 
said  Hayman  was  *a  person  not  having  goods  or  money  within  [  «63  ] 
the  county,  where  he  was  so  taken,  sufficient  to  bear  the  charges 
of  himself  and  the  said  constable  who  so  conveyed  him  to  the 
gaol,  but  such  expenses  were  paid  by  the  constable ;  and  after- 
wards, to  wit,  on  the  80th  of  June,  on  application  made  by  him 
to  the  said  Justice,  the  said  Justice  did  upon  oath  examine  into 
and  ascertain  the  reasonable  expenses  to  be  allowed  to  the 
constable  in  that  behalf,  and  did  ascertain  and  assess  the  same, 
at  the  sum  of  4Z.  6s.  4^(2. ;  and  so  the  indictment  went  on  to 
allege  that  the  Justice  did,  by  warrant  under  his  hand  and  seal, 
directed  to  the  defendant,  who  was  then  treasurer,  order  him  to  pay 
to  the  constable  the  said  sum,  and  that  the  warrant  was  delivered 
to  the  defendant,  at  the  precinct  of  Bradninch,  in  the  said  city  of 
Exeter  and  county  of  the  same  city,  and  the  defendant  was  then 
and  there  requested,  and  refused  to  pay  the  same,  against  the 
form  of  the  stat.  &c.  And  this  indictment  being  removed  by 
certiorari  into  the  King's  Bench,  there  was  a  demurrer  and 
joinder.  And  the  question  made  upon  this  demurrer  was, 
whether  by  the  statutes  the  Justice  had  authority  to  direct  the 
treasurer  of  the  county  to  pay  these  expenses. 

Gifford  in  support  of  the  demurrer  denied  that  he  had,  and 
referred  to  stat.  8  Jac.  I.  c.  10,  t  which  he  said  was  the  first  and 
the  material  statute  on  this  subject,  but  which  he  contended  did 
not  apply  to  the  case  of  a  deserter.  It  is  entitled  "  An  Act  for 
rating  and  levying  the  charges  for  conveying  malefactors  and 
offenders  to  the  gaol,"  and  the  preamble  recites  that  the  subjects 
are  charged  and  burthened  in  conveying  felons,  and  other  male- 
factors and  offenders  against  his  Majesty's  laws,  to  *the  gaol,  [  *^^  1 
punishable  by  imprisonment  there,  the  said  felons,  &c.  having 
goods  of  their  own  to  defray  the  charges  themselves ;  and  then 
the  statute  enacts,  "  that  every  person  and  persons  that  shall  be 
committed  to  the  county  gaol,  by  any  Justice,  for  any  offence  or 
misdemeanor,  having  ability,  shall  bear  their  own  charges  for  so 
conveying  them,  to  be  levied,  upon  their  refusal,  on  their  goods 
and  chattels ;  and  by  s.  2  if  they  have  none,  then  the  parish 
t  Bepealed  by  27  Geo.  II.  c.  3,  s.  2. 
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The  Kino  where  the  said  person  or  persons  shall  be  apprehended  shall 
PiEBCE.  ^^f  su<^h  charges/'  &c.  Here,  it  may  be  said,  the  enactment  is 
general  as  to  the  description  of  offenders ;  it  says,  ''  every 
person  or  persons ;  *'  but  that  must  be  construed  with  reference 
to  the  preamble,  and  it  is  clear  what  sort  of  offenders  the 
preamble  meant,  for  it  speaks  of  their  being  punishable  by  im- 
prisonment in  the  gaol,  and  of  the  charges  of  conveying  them 
thither  being  *'  to  the  discouragement  of  the  subjects  in  prosecu- 
ting the  said  malefactors  and  offenders."  Therefore  the  general 
words,  "  every  person  or  persons,"  in  the  enactment,  as  re- 
strained by  the  preamble,  shall  be  intended  of  such  persons 
only  as  are  committed  for  trial  upon  the  prosecution  of  the 
subject  in  the  ordinary  course  of  criminal  proceeding.  Admit- 
ting that  desertion,  heretofore,  being  in  contempt  of  the  statutes 
for  the  military  array  of  the  kingdom,t  might  have  been  punish- 
able in  the  common  law  courts,  though  there  is  not  any  instance 
on  record  of  its  having  been  so  punished,  up  to  the  time  of  the 
statute  in  question,  yet  it  is  clear  that,  since  the  Mutiny  Act  has 
provided  for  its  punishment  by  means  unknown  to  the  common 
law,  the  punishment  at  common  law,  if  it  ever  existed,  has  now 
L  'ee  ]  ceased  ;  therefore,  in  any  view  of  the  *8ubject,  the  stat.  3  Jac.  I., 
which  provides  only  for  commitments  in  cases  of  prosecution  at 
the  common  law,  does  not  apply  to  the  present  case.  Taking 
that  to  be  so,  the  stat.  27  Geo.  II.  c.  3,  which  is  in  pari  materia, 
does  not  extend  the  authority  of  the  Justice  as  to  ordering  the 
payment  of  expenses ;  only  it  shifts  the  payment  of  them  from 
the  parish  to  the  county.  That  was  its  only  object  as  it  regards 
the  stat.  3  Jac.  I.,  which  it  recites ;  and  therefore  however  large 
the  words  of  the  enactment,  it  must  be  construed  with  reference 
to  the  former  statute ;  and  that  it  contemplated  the  same  kind  of 
offenders  only  as  the  former,  is  apparent  from  this,  that  the  8rd 
section  provides  for  the  allowance  of  expenses  to  witnesses  who 
shall  attend  in  Court  to  give  evidence  against  felons.  A  deserter 
is  not  committed  as  a  felon  for  trial,  or  to  be  punished  by 
imprisonment  in  the  gaol,  but,  by  the  express  provision  of  53 
Geo.  in.  c.  17,  s.  106,  (Mutiny  Act)  t  "to  the  end  that  he  may 
be  removed  to  such  places  as  the  secretary  at  war  shall  direct ; " 

t  13  Ed.  I.  St.  2,  c  6 ;  4  &  5  P.  &  t  See  now  the  Army  Act,  1881  (44 

M.  c,  2.  &  4 J  Vict.  c.  58),  8.  154.— B.  C. 
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and  the  gaoler  is  to  receive  "  such  subsistence  for  his  mainten-    The  King 
ance  while  in  custody,  as  by  his  Majesty's  regulations  shall  be      pierce. 
directed :  "  so  that  in  no  respect  is  the  method  observed  upon 
the  commitment  of  a  deserter  like  that  of  other  offenders.    And 
by  8.  107  the  constable  is  entitled  to  a  distinct  reward  for  the 
apprehension  of  deserters.    The  question  therefore  reverts  back 
to  the  stat.  Jac.  I.,  which,  for  the  reasons  above  mentioned,  it  is 
submitted,  must  receive  a  restrained  construction  conformably  to 
the  preamble;   and  oftentimes  such  a  construction  has  been 
adopted ;    as    in  Ryall  v.   RoUe  f   Lord    Habdwigke    strongly 
inclined  to  be  of  *opinion  with  Holt,  Ch.  J.  and  Pabkbb,  C.  B.,       [  *66  ] 
that  the  stat.  21  Jac.  I.  c.  19,  s.  11,  was,  by  reason  of  the 
preamble,  restrained  to  goods  that  were  originally  the  bank- 
rapt's. 

Lord  EiiLBMBOROuoH,  Gh.  J. : 

It  cannot  by  any  means  be  regarded,  as  an  universal  rule,  that 
large  and  comprehensive  words  in  the  enacting  clause  of  a 
statute  are  to  be  restrained  by  the  preamble.  In  a  vast  number 
of  Acts  of  Parliament,  although  a  particular  mischief  is  recited  in 
the  preamble,  yet  the  legislative  provisions  extend  far  beyond  the 
mischief  recited.  And  whether  the  words  shall  be  restrained  or 
not  must  depend  on  a  fair  exposition  of  the  particular  statute  in 
each  particular  case,  and  not  upon  any  universal  rule  of  construc- 
tion. Here  the  convenience  seems  to  be  as  universal,  as  is  the  pro- 
vision in  the  enacting  clause  of  the  statute,  that  when  any  person, 
not  having  goods  or  money  sufficient  to  bear  the  charges  himself, 
is  committed  to  gaol  by  warrant  from  any  justice,  the  justice 
shall,  on  application  to  him,  ascertain  the  expenses  and  order 
the  treasurer  of  the  county  to  pay  the  same.  The  language  is 
express,  clear,  and  explicit,  and  large  enough  to  embrace  this 
case,  and  it  contains  no  exception,  neither  does  the  policy  of  the 
Act,  as  it  seems  to  me,  require  that  there  should  be  any  excep- 
tion.   I  therefore  think  that  this  indictment  is  well  enough. 

Lb  Blakc,  J. : 
The  object  of  the  statute  was  to  provide  for  defraying  the 
+  1  Atk.  182. 
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Thb  kixg  expenses  of  public  officers,  which  they  were  necessarily  put  to  in 
riEBCE.  the  discharge  of  a  public  duty.  And  although  the  statute  Jac.  L 
in  the  preamble  looked  only  to  the  most  obvious  cases,  where 
I  *67  ]  the  person  *was  afterwards  to  be  tried  by  the  ordinary  process 
of  the  country,  yet  when  we  come  to  the  enacting  clause,  we  find 
in  it  words  large  enough  to  embrace  this  case.  And,  if  the  C!ourt 
see  that  the  policy  of  the  law  requires  it,  they  will  surely  be 
inclined  to  adopt  that  construction  which  will  bring  this  case 
within  the  enacting  clause,  although  the  precise  case  may  not 
have  been  originally  contemplated  in  the  preamble. 

Baylby,  J. : 

I  am  entirely  of  the  same  opinion.  I  do  not  agree  with  the 
counsel  in  his  construction  of  the  stat.  21  Jac. ;  the  contrary  has 
been  decided  in  Mace  v.  CadeUA 

Dampieb,  J. : 

The  words  in  the  exacting  clause  of  stat.  Geo.  11.  are  large 
enough,  and  there  is  nothing  to  restrain  them. 

Judgment  for  the  Crown. 

Gaselee  was  to  have  argued  contra. 
+  Cowp.  232. 


VOL.  XV.]  1814.    K.  B.    3  M.  &  S.  67—68.  415 

THE  KING   V.  DE  BERENGER  and   OTHERS.f  isu. 

(3  M.  &  S.  67—77.)  June20. 

It  waB  held  an  indictable  offence  to  conspire  on  a  particular  day  by  r  67  1 
false  rumours  to  raise  the  price  of  the  public  goyemment  funds,  with 
intent  to  injure  the  subjects  who  should  purchase  on  that  day,  and  that 
the  indictment  was  well  enough  without  specifying  the  particular  per- 
sons who  purchased,  as  the  persons  intended  to  be  injured,  and  that  the 
public  goyemment  funds  of  this  kingdom  might  mean  either  British  or 
Irish  funds,  which  since  the  Union  were  each  a  part  of  the  funds  of  the 
United  Kingdom. 

The  Court  will  take  judicial  notice  that  a  war  exists  between  this 
country  and  a  foreign  state,  which  war  is  recognized  in  different  Acts 
of  Parliament,  and  therefore  an  allegation  to  that  effect  need  not  be 
proyed. 

De  Berenoer  and  seven  others  were  tried  at  the  London 
sittings  after  last  Term,  before  Lord  EUenborough,  Gh.  J.  upon 
an  indictment  for  a  conspiracy;  and  *upon  not  guilty,  the  jury       [  •68  ] 
found  them  guilty  upon  the  8rd  and  subsequent  counts. 

The  indictment  set  forth  by  way  of  general  inducement,  that 
at  the  time  of  committing  the  several  offences,  &c.  there  was  and 
for  a  long  time  before,  to  wit,  two  years  and  upwards,  had  been 
an  open  and  public  war  between  our  lord  the  King  and  his  allies, 
and  the  then  ruler  of  France,  to  wit,  Napoleon  Bonaparte,  and 
the  people  of  France ;  and  the  8rd  count  stated  that  the  defen- 
dants on  the  19th  of  Februciry  in  the  54th  year  of  the  King 
unlawfully  contriving,  &c.  by  false  reports,  rumours,  arts,  and 
contrivances,  to  induce  the  subjects  of  the  King  to  believe  that  a 
peace  would  soon  be  made  between  the  King  and  his  subjects, 
and  the  people  of  France,  and  thereby  to  occasion  without  any 
just  or  true  cause  a  great  increase  and  rise  of  the  public  Govern- 
ment funds  and  Government  securities  of  this  kingdom,  and  to 
injure  and  aggrieve  the  subjects  of  the  King,  who  should  on  the 
2l8t  of  February  purchase  and  buy  any  part  or  parts,  and  share 
or  shares  of  and  in  the  said  pubhc  Government  funds,  &c.,  then 
and  there  to  wit  on  the  21st  of  February  unlawfully,  &c.  did 
conspire,  Sec.  to  make  and  propagate  and  cause  to  be  made  and 
propagated,  unto  and  among  divers  subjects,  &c.  in  the  county 

t  Cited  in  K  v.  Aapinall  (C.  A.  Mogul  S.  S.  Co,  v.  McGregw  (0.  A. 
1876)  2  Q.  B.  D.  48,  59,  46  L.  J.  1888)  21  Q.  B.  D.  544,  57  L.  J. 
M.  C.  145, 150 ;  and  distinguished  in      U.  B.  D.  541, 543, 59  L.  T.  514.— B.  C. 
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The  Kino    of  Kent,  &c.,  and  also  unto  and  among  divers  subjects,  &c,  at 

De  Bekek.   London,  and  places  adjacent  thereto,  divers  false  reports  and 

^^^        rumours  that  the  said  N.  Bonaparte  was  killed,  and  that  a  peace 

would  soon  be  made  between  the  King  and  his  subjects,  and  the 

people  of  France,  and  that  the  defendants  would  by  such  false 

reports  and  rumours,  as  far  as  in  them  lay,  occasion  an  increase 

and  rise  in  the  prices  of  the  public  Government  funds  and  other 

r  *^^  ]       Government  securities,   *with  a  wicked  intention   thereby  to 

injure  and  aggrieve  all  the  subjects  of  the  King  who  should,  on 

the  21st  of  February,  purchase  or  buy  any  part  or  parts,  share 

or  shares  of  and  in  the  said  public  Government  funds,  and  other 

Government  securities,  &c. 

All  the  defendants  (except  two)  now  appeared  to  receive  judg- 
ment ;  when  Best,  Serjt.  on  behalf  of  the  defendant  Butt,  and 
Park  for  De  Berenger,  submitted  as  an  objection  to  the  convic- 
tion, that  the  introductory  averment,  that  there  was  a  war,  &c., 
which  was  a  material  averment  and  applied  to  all  the  counts, 
was  not  proved  at  the  trial.  But  Lord  Ellenbobough,  Ch.  J. 
answered,  that  there  were  so  many  statutes  which  spoke  of  a  war 
with  France,  that  it  was  impossible  for  the  Judges  not  to  take 
judicial  notice  of  it;  to  which  Best,  Serjt.  replied  that  he 
believed  none  of  the  statutes  spoke  of  a  war  with  the  King  and 
his  allies,  and  France,  the  alliance  being  but  a  recent  event. 
They  also  moved  in  arrest  of  judgment  on  three  grounds,  which, 
they  said,  applied  to  all  the  subsequent  counts  as  well  as  to  the 
8rd ;  1st,  that  not  any  crime,  known  to  the  law,  is  alleged  in  the 
count ;  2ndly,  that  if  there  be  any  crime  alleged,  the  persons  to 
be  affected  by  it  are  not  particularized  as  they  ought  to  be,  or 
that  it  is  stated  too  generally ;  Srdly,  that  it  is  alleged  to  have 
been  done  with  intent  to  raise  the  public  funds  and  Government 
securities  of  this  kingdom,  that  is,  the  United  Kingdom  of  Great 
Britain  and  Ireland,  whereas  nothing  is  charged  which  has 
reference  to  any  other  ftmds  or  securities  than  the  public  funds 
and  securities  of  England  only.  1st,  No  adjudged  case  of  con- 
spiracy has  gone  so  far  as  this ;  the  crime  alleged  is  a  conspiracy 
to  raise  the  price  of  the  Government  funds  of  this  country ;  but 
[  *70  ]  if  it  be  not  a  crime  in  *itself  to  raise  the  price  of  the  Government 
funds  of  this  country,  a  conspiracy  to  do  so  will  not  carry  it 
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farther,  onless  some  collateral  object  be  stated  to  give  it  a  the  Kino 
criminal  character.  Generally  speaking,  the  higher  the  price  of  de  Bbren. 
the  public  funds,  the  better  for  the  country,  because  the  higher  ^^^ 
the  state  of  public  credit.  It  is  true  that  the  indictment  charges 
that  they  conspired  to  raise  the  funds  on  a  particular  day ;  and 
the  raising  the  funds  on  any  given  day  may  or  may  not  be 
criminal  according  as  the  day  has  concern  with  the  transaction  ; 
as  if  it  had  been  shewn  that  on  that  day  the  defendants  were 
possessed  of  certain  shares  in  the  funds,  and  intended  to  sell 
them,  and  thereby,  by  raising  the  price,  to  cheat  the  particular 
persons  who  should  become  purchasers;  or  if  the  indictment 
had  alleged  that  it  was  the  day  on  which  the  Commissioners  for 
reducing  the  National  Debt  were  wont  to  purchase,  and  that  the 
defendants  did  it  with  intent  to  enhance  the  price  of  such  pur- 
chases ;  in  these  and  such  like  cases,  the  object  being  criminal 
or  injurious  to  the^  public,  what  was  done  with  that  object  would 
be  criminal  also  :  but  all  that  is  alleged  on  this  record  is  general, 
without  shewing  to  the  Court,  how  it  was  criminal  in  the  defen- 
dants to  raise  the  funds,  or  in  what  way  the  public  could  be 
injured.  As  to  its  being  charged  per  conspiratianem,  it  is  true 
that  in  Rex  v.  Edwards, \  it  is  laid  down  that  to  conspire  to  do  a 
lawful  act  to  an  unlawful  end  is  a  crime ;  and  to  that  extent  the 
doctrine  has  been  carried  in  several  cases,  though  formerly  the 
rule  relating  to  conspiracy,  as  it  was  defined  by  stat.  21  Edw  I., 
seems  to  have  been  restrained  to  such  as  *conspired  to  indict  a  [  *7i  ] 
man  falsely  and  maliciously,  or  falsely  to  move  and  maintain 
pleas,  or  to  retain  persons  for  maintaining  the  same.  But  the 
case  above  cited  and  all  the  cases  prove  that  it  is  the  end  to 
which  the  Court  looks,  and  that  end  must  be  unlawful.  Where- 
fore in  Rex  v.  Starling, I  the  defendants  being  acquitted  of  all 
but  conspiring  to  impoverish  the  farmers  of  the  excise,  it  was 
objected  that  there  was  no  offence ;  but  the  Court  held  it  well, 
because  the  information  shewed  that  the  excise  was  parcel  of  the 
revenue  of  the  Crown,  and  so  the  impoverishment  of  the  farmers 
of  excise  tended  to  prejudice  the  revenue  of  the  Crown.  And  to 
the  same  effect  in  Reg.  v.  Best  §  it  was  agreed  by  the  Court,  that 
several  people  may  lawfully  meet  and  consult  to  prosecute  a 

t  8  Mod.  321.  X  1  Sid.  174.  §  Salk.  174. 
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The  King  guilty  person ;  otherwise  if  to  charge  one  that  is  innocent,  right 
De  Berex-  or  wrong,  for  that  is  indictable.  So  that  unless  the  end  be 
®^^  unlawful  there  is  no  offence ;  and  therefore,  2ndly,  if  the  indict- 
ment had  stated  certain  individuals  by  name  who  purchased 
stock  on  the  day  laid,  and  that  the  defendants  conspired  to  raise 
the  price  in  order  to  cheat  or  prejudice  those  individuals  or  to 
benefit  themselves  at  their  expense,  or  that  the  public  were  con- 
cerned in  the  purchases  of  that  day,  and  the  defendants  con- 
spired, &c.  to  the  prejudice  of  the  public,  the  offence  would  have 
been  complete ;  but  it  is  not  enough  to  allege  generally  that  it 
was  to  the  injury  and  grievance  of  all  the  subjects  who  should 
buy  stock  on  the  day ;  and  for  a  similar  default  in  the  indict- 
ment in  Rex  v.  Robe,\  the  judgment  was  arrested.  And  the  only 
exception  in  which  the  law  allows  of  a  general  form  of  indict- 
[  *72  ]  ment,  *is  in  the  case  of  barratry,  or  a  common  scold,  t  and  that 
is  upon  the  reason  of  the  thing,  because  those  offences  consist  of 
a  multitude  of  in&tances  which  it  would  be  inconvenient  to  set 
forth.  Lastly,  the  indictment  is  framed  upon  a  supposition  that 
there  are  funds  which  are  the  general  funds  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  for  after  styling  his 
Majesty  King  of  the  United  Kingdom,  it  speaks  of  the  funds  of 
this  kingdom,  i.e.  of  the  kingdom  of  which  his  Majesty  is  before 
styled  King,  whereas  there  are  no  general  funds  of  the  United 
Kingdom,  but  they  are  distinctly  the  funds  of  each  kingdom,  as 
they  are  respectively  charged  on  and  applied  to  each ;  and  by 
the  7th  article  of  the  Act  of  Union,  it  is  expressly  provided  that 
the  charge  for  the  payment  of  interest  and  debt  incurred  in 
either  kingdom  before  the  Union  shall  continue  to  be  separately 
defrayed  by  Great  Britain  and  Ireland  respectively. 

Lord  Ellbnborough,  Ch.  J. : 

I  am  perfectly  clear  that  there  is  not  any  ground  for  tie 
motion  in  arrest  of  judgment.  A  public  mischief  is  stated  as 
the  object  of  this  conspiracy ;  the  conspiracy  is  by  false  rumours 
to  raise  the  price  of  the  public  funds  and  securities ;  and  the 
crime  lies  in  the  act  of  conspiracy  and  combination  to  effect  thr.t 

t  2  Sir.  999. 

I  See  Palfrey's  case,  Cro.  J.  527;  T//e  Queen  y.  Ilannon^  6  Mod.  31 U 
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purpose,  and  would  have  been  complete  although  it  had  not  been  The  Einq 
pursued  to  its  consequences,  or  the  parties  had  not  been  able  to  d^  beben. 
carry  it  into  effect.  The  purpose  itself  is  mischievous,  it  strikes  ^^^ 
at  the  price  of  a  vendible  commodity  in  the  market,  and  if  it 
gives  it  a  fictitious  price,  by  means  of  false  rumours,  it  is  a 
*fraud  levelled  against  all  the  public,  for  it  is  against  all  such  as  [  *73  ] 
may  possibly  have  any  thing  to  do  v^ith  the  funds  on  that  par- 
ticular day.  It  seems  to  me  also  not  to  be  necessary  to  specify 
the  persons,  who  became  purchasers  of  stock,  as  the  persons  to 
be  affected  by  the  conspiracy,  for  the  defendants  could  not, 
except  by  a  spirit  of  prophecy,  divine  who  would  be  the  pur- 
chasers on  a  subsequent  day.  The  excuse  is,  that  it  was 
impossible  they  should  have  known,  and  if  it  were  possible,  the 
multitude  would  be  an  excuse  in  point  of  law.  But  the  state- 
ment is  wholly  unnecessary,  the  conspiracy  being  complete 
independently  of  any  persons  being  purchasers.  I  have  no  doubt 
it  must  be  so  considered  in  law  according  to  the  cases.  Upon 
the  last  point,  in  a  large  sense  the  Irish  funds  are  the  funds  of 
this  kingdom,  and  so  are  the  British,  they  form  the  resources 
and  means  of  the  United  Kingdom.  The  Irish  funds  I  believe 
are  purchased  and  sold  in  the  market  here,  and  the  interest  is 
payable  in  this  country,  and  they,  as  well  as  the  others,  though 
strictly  applicable  to  each  kingdom,  could  not  in  a  large  sense  be 
correctly  called  otherwise  than  the  funds  of  the  United  Kingdom ; 
since  the  onion  they  are  each  a  part  of  the  stock  and  revenues  of 
the  United  Kingdom,  however  they  may  be  defrayed  separately 
as  they  antecedently  were. 

Le  Blanc,  J. : 

This  motion  in  arrest  of  judgment  is  made  on  three  grounds ; 
let,  that  it  is  not  a  crime  in  itself  to  raise  the  price  of  the  funds. 
Bat  we  are  to  look  to  the  indictment  in  order  to  see  what  is  the 
charge ;  and  the  charge  in  the  indictment  is  that  the  defendants 
conspired  by  false  rumours  to  raise  the  price  of  the  funds  on  a 
particular  day.  It  may  be  admitted  therefore  that  *the  raising  [  •74  ] 
or  lowering  the  price  of  the  public  funds  is  not  per  se  a  crime. 
A  man  may  have  occasion  to  sell  out  a  large  sum,  which  may 
have  the  effect  of  depressing  the  price  of  stocks,  or  may  buy  in  a 
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The  Kiko  large  sum,  and  thereby  raise  the  price  on  a  particular  day,  and 
De  Bebek-  yet  he  will  be  guilty  of  no  offence.  But  if  a  number  of  persons 
^^^'  conspire  by  false  rumours  to  raise  the  funds  on  a  particular  day, 
that  is  an  offence ;  and  the  offence  is,  not  in  raising  the  funds 
simply,  but  in  conspiring  by  false  rumours  to  raise  them  on 
that  particular  day.  Upon  the  2nd  objection,  which  is  that 
the  indictment  does  not  specify  the  persons  who  were  to  be 
defrauded,  it  follows  from  the  nature  of  the  charge,  that  they 
could  not  be  named,  because  this  is  a  charge  of  a  conspiracy  on 
a  previous  day  to  raise  the  funds  on  a  future  day,  so  that  it  was 
uncertain  who  would  be  the  purchasers.  The  offence  being  to 
raise  the  funds  on  a  future  day,  its  object  was  to  injure  all  those 
who  should  become  purchasers  on  that  day,  and  not  some  indi- 
viduals in  particular.  In  the  same  manner  it  is  if  a  false 
rumour  be  spread  on  a  day  prior  to  a  market  day,  in  order  to 
raise  the  price  of  a  commodity  in  the  market,  whether  it  be  an 
article  of  necessity  or  not.  The  3rd  objection  is  founded  upon 
the  indictment's  calling  them  the  public  funds  of  this  kingdom, 
which  it  is  said  since  the  Union  must  mean  the  United  Kingdom 
of  Great  Britain  and  Ireland.  But  so  they  are  the  public  funds 
of  the  United  Kingdom,  and  go  in  furtherance  of  the  service  of 
the  United  Kingdom,  although  particular  sums  are  applied  to 
the  particular  service  of  one  part  of  the  United  Kingdom  only. 
It  appears  to  me  therefore  on  all  three  objections  that  there  is 
[•75]  no  reason  *why  we  should  pause  to  consider  whether  this 
judgment  should  be  arrested. 

Baylby,  J.: 

If  the  case  admitted  of  any  doubt  I  should  be  desirous  of 
farther  time  to  consider  it ;  but  I  have  no  doubt  that  there  is 
not  any  foundation  for  the  objections  that  have  been  made.  To 
raise  the  public  funds  may  be  an  innocent  act,  but  to  conspire 
to  raise  them  by  illegal  means,  and  with  a  criminal  view,  is  an 
offence ;  an  offence,  perhaps  not  affecting  the  public  in  an  equal 
degree,  as  if  it  were  done  with  intent  to  affect  the  purchases  of 
the  Commissioners  for  the  Eedemption  of  the  National  Debt, 
which  would  be  affecting  the  public  in  its  aggregate  capacity ; 
but  still,  if  it  be  completed,  it  will  certainly  prejudice  a  large 
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portion  of  the  King's  subjects  who  have  occasion  to  purchase  on  The  Kino 
that  day.  And  it  is  not  necessary  to  constitute  this  an  offence  db  Beken- 
that  it  should  be  prejudicial  to  the  public  in  its  aggregate  ^^' 
capacity,  or  to  all  the  King's  subjects,  but  it  is  enough  if  it  be 
prejudicial  to  a  class  of  the  subjects.  Here  then  is  a  conspiracy 
to  effect  an  illegal  end,  and  not  only  so,  but  to  effect  it  by  illegal 
means,  because  to  raise  the  funds  by  false  rumours,  is  by  illegal 
means.  And  the  end  is  illegal,  for  it  is  to  create  a  temporary 
rise  in  the  funds  without  any  foundation,  the  necessary  conse- 
quence of  which  must  be  to  prejudice  all  those  who  become 
purchasers  during  the  period  of  that  fluctuation.  The  next 
objection  is,  that  the  indictment  does  not  state  the  persons 
by  name  whom  the  defendants  intended  to  defraud,  and  it  is 
suggested  that  the  indictment  would  have  been  good  if  it  had 
stated  that  the  conspiracy  was  with  intent  to  prejudice  certain 
persons  by  name,  and  that  by  means  thereof  those  persons  were 
prejudiced.  *But  the  conspiracy  is  the  thing  which  constitutes  [  •76  ] 
the  crime,  and  it  is  sufficient  if  the  indictment  state  the  con- 
spiracy as  it  existed  at  the  time  when  the  crime  was  complete. 
It  might  have  been  detected  before  any  purchases  were  made  or 
the  mischief  was  effected,  yet  that  would  not  have  altered  the 
offence,  because  the  parties  had  done  everything  in  their  power, 
and  all  that  was  essential  to  complete  the  crime,  when  they  had 
formed  the  conspiracy,  and  used  illegal  means  for  effecting  it. 
It  did  not  depend  on  them  but  on  others  whether  their  con- 
spiracy would  be  mischievous  to  others,  but  their  criminality 
must  depend  on  their  own  act,  and  not  on  the  consequences  that 
ensued  from  it.  Another  objection  has  been  made,  that  the 
indictment  speaks  of  the  funds  to  be  raised  by  this  conspiracy  as 
the  funds  of  this  kingdom,  and  that  there  are  no  funds  of  this 
kingdom.  It  is  perfectly  true  that,  since  the  Union,  the  funds 
are  raised  in  certain  proportions  upon  one  part  of  the  kingdom 
and  upon  the  other,  but  they  are  raised  by  the  Legislature  of 
the  kingdom,  and  when  raised  are  applied  by  the  Government 
under  the  authority  of  Parliament  to  such  purposes  as  Parliament 
may  direct.  But  notwithstanding  they  may  be  found  in  part 
only  applicable  to  England  and  in  part  to  Ireland,  yet  they 
constitute  the  funds  of  the  kingdom,  and  may  be  so  called,  though 
eparated  into  British  and  Irish  funds. 
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The  King     Dampibi^,  J. : 

t?. 
Db  Bbren-       The  charge  in  this  indictment  is,  that  the  defendants  by  false 

rumours  conspired  to  give  a  temporary  rise  to  the  funds  of  this 

kingdom,  in  order  to  deceive  those  persons  who  should  purchase 

into  the  funds  on  a  particular  day.     I  own  I  cannot  raise  a 

[  *77  ]       doubt  but  that  this  is  a  complete  crime  of  conspiracy  *according 

to  any  definition  of  it.     The  means  used  are  wrong,  they  were 

false  rumours ;    the  object  is  wrong,  it  was  to  give  a  false  value 

to  a  commodity  in  the  public  market,  which  was  injurious  to 

those  who  had  to  purchase.     That  disposes  of  the  first  objection. 

The  second  objection  is,  that  the  persons  injured  ought  to  have 

been  named ;   to  which  one  answer  is,  that  the  criminality  is 

complete,  when  the  concert  to  bring  about  a  mischievous  object 

by  illegal  means  is  complete ;   it  is  not  necessary  that  the  object 

should  be  attained.    Therefore  there  was  no  need  to  set  out  the 

name  of  any  person,  because  no  person  need  be  injured.     That 

is  the  first  answer ;   and  the  next  is,  that  it  was  impossible  the 

defendants  could  know  who  those  persons  would  be.    It  is  said^ 

that  as  the  indictment  was  not  preferred  until  after  they  were 

known,  it  might  therefore  have  named  the  persons ;  but  if  that 

were    to  be   required,  it  would   be  making    the  consequential 

damage  a  necessary  part  of  the  crime.     That  disposes  of  the 

second  objection.      The  third  objection,  that  there  are  no  funds 

of  this  kingdom,  because  there  are  none  which  are  raised  at  the 

common  charge  of  both  parts  of  the  United  Kingdom,  may  be 

.    answered  thus.     Each  fund,  as  it  is  raised  from  either  part  of 

the  United  Kingdom,  becomes,  when  raised,  strictly  a  part  of 

the  funds  of   the  United  Kingdom;    the  United   Kingdom  is 

answerable  for  them,  and  they  are  for  the  benefit  of  the  United 

Kingdom,  whether  applied  to  one  part  of  it  or  to  the  other.    It 

seems  to  me  therefore  that  they  are  better  described  in  this, 

than  in  any  other  way.    For  these  reasons  I  conceive  that 

There  is  not  any  ground  laid  for  arresting  the  judgment. 
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CALLOW  V.   LAWEENCE.t  isi*- 

(3  M.  &  S.  95-99.)  June2X 

Where  the  drawer  of  a  bill  payable  to  his  own  order,  aod  indorsed  by         [  ^5  ] 
him  to  T.  and  by  T.  to  B.,  upon  the  bill  being  dishonoured,  paid  the 
amount  to  B.,  who  struck  out  his  own  and  T.'s  indorsement,  and 
returned  it  to  the  drawer,  and  the  drawer  afterwards  passed  it  to  the 
plaintiff :  Held  that  the  plaintiff  might  recover  against  the  acceptor. 

Assumpsit  on  a  bill  of  exchange  dated  the  28th  of  July,  1812, 
drawn  by  one  Pywell,  for  &5L  payable  to  his  own  order  seven 
days  after  date,  accepted  by  the  defendant,  and  indorsed  by 
Pywell  to  the  plaintiff.  Plea,  non-assumpsit.  At  the  trial 
before  Lord  Ellenborough,  Ch.  J.  at  the  London  sittings  after 
last  Term,  the  plaintiff  established  his  case  by  the  usual  proof 
of  the  several  hands- writing.  The  defence  was  this :  on  the 
29th  of  July,  Pywell  indorsed  the  bill  to  Taylor,  who  discounted 
it  for  him,  and  Taylor  indorsed  it  to  Barnett,  who,  about  two 
days  before  it  became  due,  paid  it  short  into  his  bankers.  The 
bankers  presented  it  for  payment  when  it  became  due;  and 
upon  its  being  dishonoured  returned  it  to  Barnett.  About  a 
week  afterwards  Pywell  called  on  Barnett  and  paid  him  the 
amount  of  the  bill,  upon  which  Barnett  drew  his  pen  through 
his  own  and  Taylor's  indorsement,  and  delivered  up  the  bill  to 
Pywell.  It  was  proved  that  on  the  20th  of  February,  1813,  the 
bill  was  seen  in  the  hands  of  Pywell.  The  jury  under  his 
Lordship's  direction  found  a  verdict  for  the  plaintiff.  On  a 
former  day  in  this  Term  the  Attorney-General  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  Pywell  having  taken  up 
the  bill,  it  ceased  to  be  negotiable,  and  so  the  defendant  was 
discharged  upon  the  bill ;  and  he  cited  Beck  v.  Robley ;  I  2ndly, 
that  the  bill  should  have  been  re-stamped  upon  being  re-issued 
after  having  been  taken  up. 

Scarlett  (with  him  Comyn)  now  shewed  cause ;  and  he  dis-        [  on  j 
tinguished  this  case  from  Beck  v.  Robley,  because  there  the  bill 
was  drawn  payable  to  the  order  of  a  third  person,  who  indorsed 
it,  and  if,  after  it  was  taken  up  by  the  drawer,  it  had  continued 

t  1  H.  BL  89,  n.  Exchange  Act,  1882  (45  &  46  Yict. 

X  An  illustration  of  t-he  Bills  of      c.  61),  s.  59  (2).— B.  C. 
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Callow  negotiable  in  his  hands,  that  third  person  would  have  been 
Lawrence,  liable;  for  which  Lord  Mansfield  said  there  was  no  colour. 
But  here  the  bill  being  payable  to  the  drawer's  own  order,  and 
indorsed  by  him,  it  continued  negotiable  in  his  hands  upon  his 
own  indorsement,  and  if  he  passed  it  there  was  no  reason  why 
he  should  not  be  liable.  And  in  Gomez  Serra  v.  Berkeley  t  the 
point  in  question  seems  to  have  been  settled ;  for  there  the 
payees  of  a  promissory  note,  payable  to  them  or  order,  indorsed 
it  to  the  plaintiff,  and  afterwards  paid  the  note  and  took  it  back, 
and  then  passed  it  a  second  time  to  the  plaintiff ;  and  it  was 
held  that  the  plaintiff  might  recover  against  the  maker  of  the 
note,  for  the  maker  of  the  note  was  still  liable  to  the  payees 
when  they  paid  the  plaintiff  this  note  a  second  time,  and  the 
plaintiff  ought  to  stand  in  their  place.     *     ♦     * 

[  97  ]  Jervis,   contra :    [Beck  v.  Rohley  was  decided   upon]    the 

general  principle  that  if  a  draft  be  given  payable  to  A.  or  order, 
the  purpose  is  that  it  shall  be  paid  to  A.  or  order,  and  when 
it  comes  back  unpaid,  and  is  taken  up  by  the  drawer,  it  ceases  to 
be  a  bill.  At  all  events  this  bill  should  have  been  re-stamped 
when  it  was  re-issued,  for  it  was  then  a  new  bill. 

Lord  Ellenborough,  Ch.  J. : 

A  bill  of  exchange  is  negotiable  ad  infinitum  until  it  has  been 
paid  by  or  discharged  on  behalf  of  the  acceptor.  If  the  drawer 
has  paid  the  bill,  it  seems  that  he  may  sue  the  acceptor  upon 
the  bill,  and  if  instead  of  suing  the  acceptor,  he  put  it  into 
circulation  upon  his  own  indorsement  only,  it  does  not  prejudice 
any  of  the  other  parties  who  have  indorsed  the  bill,  that  the 
holder  should  be  at  liberty  to  sue  the  acceptor.  The  case  would 
be  different  if  the  circulation  of  the  bill  would  have  the  effect  of 
prejudicing  any  of  the  indorsers.  Li  Beck  v.  Rohley  if  the  bill 
[  *98  ]  *had  been  negotiable  it  would  have  had  the  effect  of  rendering 
Hodgson  liable  upon  his  indorsement,  which  in  point  of  law  was 
discharged,  by  Brown's  taking  up  the  bill.  That  I  think  is  the 
distinction,  and  disposes  of  that  case.  Here  Pywell  the  drawer 
became  the  purchaser  of  the  bill  when  he  paid  and  took  it  up 

t  1  WilB.  46. 
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oat  of  Barnett's  hands ;  the  bill  was  not  paid  by  him  animo  callow 
solvendi  in  order  to  extinguish  it,  but  only  to  redeem  himself  lawbencu. 
from  the  situation  in  which  he  stood  upon  the  bill ;  and  the  bill 
being  indorsed  by  him,  it  is  not  necessary  to  its  being  negotiable, 
that  any  other  party  should  be  prejudiced.  I  own,  I  much 
doubted  when  the  rule  was  moved,  whether  I  had  not  been 
mistaken  at  the  trial ;  but  I  think  now  that  my  attention  has 
been  called  to  the  distinction  in  Beck  v.  Rohley  that  what  I  held 
was  right. 

Le  Blanc,  J.: 

Beck  V.  Robley  was  decided  upon  the  consequence  that  would 
follow  from  holding  the  bill  to  be  negotiable,  namely,  that 
Hodgson  the  indorser,  whom  there  was  no  colour  to  charge, 
must  have  been  liable  ;  and  striking  out  Hodgson's  indorsement, 
the  bill  could  not  possibly  be  negotiable.  As  to  the  objection  on 
the  stamp,  the  answer  is  that  this  bill  had  not  discharged  its 
functions. 

Baylby,  J. : 

I  am  of  the  same  opinion.  The  bill  was  never  discharged  as 
between  Pywell  and  the  defendant,  nor  as  between  the  plaintiflF 
and  defendant.  The  payment  by  Pywell  to  Barnett  did  not  in 
legal  effect  strike  out  Pywell's  indorsement,  so  as  to  render  the 
bill  no  longer  negotiable ;  as  in  Beck  v.  Robley  the  payment  by 
Brown  struck  out  the  indorsement  of  Hodgson.  When  *the  [*99] 
bill  came  back  to  Pywell,  he  was  remitted  to  his  original  rights. 

Dampieb,  J.: 

When  the  rule  was  moved  I  was  struck  with  the  case  of  Beck 
V.  Robley,  and  did  not  perceive  the  distinction  ;  but  the  impres- 
sion it  made  on  me  has  been  removed  by  the  distinction  pointed 
out  by  Mr.  Scarlett;  and  it  seems  to  me  to  make  the  whole 
difference.  That  case  was  decided  upon  the  ground  that  Hodg- 
son would  be  liable  if  the  bill  continued  negotiable,  but  there  is 
no  such  objection  here.  As  to  the  other  objection,  it  was  not  a 
new  bill,  and  therefore  a  fresh  stamp  was  unnecessary. 

Rule  discharged. 
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1814.         DOE,   ON    THE    Demise    of    EDWAED    FEEEMAN 
ju^^  BAETLETT,   v.   EENDLE  and  Others.! 

[  99  ]  (3  M.  &  S.  99—109.) 

Devise  of  lands  to  trustees  and  their  heirs  in  trust  to  the  use  of 
W.  B.  B.  and  his  first  and  other  sons  in  strict  settlement,  remainder  to 
J.  B.  and  his  first  and  other  sons  in  strict  settlement,  with  power  to  the 
trustees  from  time  to  time  during  the  minorities  of  the  persons  to  whom 
the  premises  should  descend,  and  to  any  tenant  for  life,  to  grant  any 
lease  of  all  or  any  part  of  the  lands  so  limited,  so  as  there  be  reserved 
the  ancient  and  accustomed  yearly  rent,  &c. :  Held  that  a  lease  by 
W.  B.  B.  of  part  of  the  lands  devised,  in  several  parcels,  in  one  of  which 
parcels  were  included,  together  with  lands  anciently  demised,  two  closes 
never  before  demised,  at  one  entire  rent,  viz.  the  ancient  rent  for  that 
part  which  had  been  actually  demised,  was  void,  for  the  whole  of  the 
lands  included  in  that  parcel,  as  well  the  lands  never  before  let  as  those 
anciently  let :  but  it  seems  to  be  good  as  to  the  other  parcels,  which 
contained  only  lands  anciently  demised,  and  on  each  of  which  there  was 
a  several  reservation  of  the  ancient  rent. 

Ejectment.  A  verdict  was  found  for  the  plaintiff  at  the 
Devon  assizes,  subject  to  the  opinion  of  the  Court  on  a  case 
reserved,  the  material  facts  of  which  were  these  : 

Jacob  Bartlett,  being  seised  in  fee,  &c.,  by  his  will,  dated  the 
17th  of  December,  1745,  (after  certain  devises)  devised  to  W. 
Bartlett  and  A.  Neck  and  their  heirs,  all  other  his  lands,  tene- 
ments, hereditaments,  and  premises,  whatsoever  and  whereso- 
[  *ioo  ]  ever,  upon  trust  as  to  a  messuage  *and  five  closes  (therein 
described)  to  the  use  of  his  grandson  Wm.  Bickford  Bartlett  for 
life,  without  impeachment  of  waste,  remainder  to  the  use  of  the 
trustees  during  his  life  in  trust  to  preserve  contingent  re- 
mainders, remainder  to  the  use  of  his  first  and  other  sons,  in 
tail  male,  remainder  to  his  grandson  Jacob  Bartlett  and  his  first 
and  other  sons,  also  in  strict  settlement ;  and  he  gave  power  to 
the  trustees  and  the  survivor,  and  the  heirs  and  assigns  of  the 
survivor,  from  time  to  time  during  the  minorities  of  his  said 
grandsons,  or  of  any  other  person  to  whom  the  premises  should 
descend,  and  afterwards  to  any  tenant  for  life  under  the  limita- 
tion aforesaid,  to  grant  any  lease  or  leases  of  all  or  any  part  of 
the  said  messuages,  lands,  tenements,  hereditaments,  and  pre- 
mises so  limited  to  them  as  aforesaid,  for  not  exceeding  three 
t  Doe  d.  Egremont  v.  WiUiarM  (1848)  11  Q.  B.  688,  17  L.  J.  Q.  B.  154. 
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lives,  in  possession  or  reversion,  so  as  upon  such  lease  or  leases  Doe 
there  be  reserved  the  ancient  or  accustomed  yearly  rent  or  rents,  rendlk. 
heriot  and  heriots,  and  other  things  usually  paid  for  the  same 
premises,  and  so  as  the  fine  of  such  lease  or  leases  be  paid  into 
the  hands  of  the  said  trustees  or  the  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  to  the  use  of  such  persons  as 
shall  be  then  entitled  to  the  freehold  of  the  said  premises,  when 
such  leases  shall  be  made  during  such  minority,  and  afterwards 
to  the  tenant  or  tenants  for  life. 

The  testator  died;  and  W.  B.  Bartlett  entered  on  the 
premises  so  devised  to  him,  and  by  indenture  of  the  20th  of 
September,  1805,  demised  a  part  of  them,  by  the  names  and 
description  of  Yellapool,  Baddyford-bridge  Meadow,  Short- 
broom  Parks,  and  also  all  that  messuage  and  tenement,  with  the 
orchards,  fields,  closes  or  parcels  of  land  and  premises  thereto 
belonging,  situate  in  or  at  *Aylscomb,  otherwise  CoUey  End,  [  ♦lOi  ] 
within  the  parish  of  Paington,  to  T.  Metherell,  for  three  lives. 
The  pieces  called  Yellapool,  Baddyford-bridge  Meadow,  and 
Shortbroom  Parks,  had  been  demised  previously  to  the  will,  and 
for  each  of  those  pieces  the  ancient  and  accustomed  yearly  rents, 
&c.  .were  severally  reserved;  but  the  other  parcel,  under  the 
description  of  ''  all  that  messuage,  &c.  at  Aylscomb,  otherwise 
Colley  End,"  contained,  besides  lands  anciently  and  usually 
demised,  two  pieces  called  Smallacombs,  and  Enavesash,  which 
had  never  been  before  demised,  and  which  were  intended  to 
pass,  and  were  taken  possession  of  by  the  lessee  as  passing,  and 
for  the  whole  of  the  premises  comprised  under  this  description, 
one  entire  rent,  viz.  the  ancient  rent,  &c.  payable  for  that  part 
of  the  premises  which  had  been  anciently  and  usually  let,  were 
reserved.  Metherell  entered  into  the  whole,  and  paid  rent  for 
the  same,  and  the  defendants  were  his  undertenants  or  assigns. 
W.  B.  Bartlett  died  without  issue,  having  survived  J.  Bartlett 
(the  next  in  remainder),  who  died  leaving  a  grandson,  E.  F. 
Bartlett,  the  tenant  in  tail  under  the  will,  his  heir  at  law; 
which  E.  F.  Bartlett  was  lessor  of  the  plaintiff,  and  brought  this 
ejectment  for  the  whole  of  the  premises  so  demised. 

And  the  question  reserved  on  this  case  was,  whether  the  lease 
was  wholly  void,  or  only  in  part,  and  in  respect  of  what  part. 
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Doe        If  the  Court  should  be  of  opinion  that  the  lease  was  wholly  void, 

Rkndle.     the  verdict  to  stand  ;  but  if  they  should  be  of  opinion  that  the 

lease  was  not  wholly  void,  then  the  verdict  to  be  entered  for  the 

plaintiff,  for  such  part  of  the  premises  as  the  Court  should  think 

he  ought  to  recover,  and  for  the  defendants  for  the  rest. 


[  104  ]  At  the  conclusion  of  the  argument  Lord  Ellenbobouoh,  Ch.  J. 

said,  that  as  to  the  1st  point,  there  was  enough,  perhaps,  to 

take  the  case  out  of  the  intention  which  governed  Camberford's 

case ;  i  and  as  to  the  2nd  that  it  might  be  as  well  for  the  Court 

to  look  to  the  cases. 

Cur.  adv.  vidu 

On  this  day  Lord  Ellenbobouoh,  Ch.  J.  delivered  the  judgment 
of  the  Court : 

After  observing  that  this  was  an  ejectment  to  try  the  validity 
of  a  lease  granted  under  a  power,  and,  stating  the  case,  his 
Lordship  said,  The  objection  to  this  lease  is  confined  to  the 
premises  at  Aylscomb  or  CoUey  End,  and  as  to  those  premises 
the  objection  is  this,  that  the  power  only  warrants  the  letting  of 
such  lands  as,  before  such  power,  had  been  accustomably  let, 
and  that  the  lease  is  void,  not  only  as  to  the  two  pieces  of  land 
[  ♦los  ]  which  never  had  been  let  *before,  but  that  it  is  void  as  to  all  the 
premises  which  are  demised  with  those  premises  under  one 
entire  rent.  The  defendants  on  the  contrary  insist  that  the 
power  warrants  the  letting  any  of  the  lands  included  in  the 
devise,  whether  they  had  been  let  before  or  not ;  or  if  not,  that 
the  lease  is  only  void  as  to  the  two  pieces  of  land,  which  were  let 
for  the  first  time  by  this  lease ;  but  that  it  is  good  as  to  the 
residue.  Upon  consideration,  however,  we  are  of  opinion,  upon 
both  these  points,  against  the  defendants.  Where  there  is  a 
power  to  let  so  as  the  ancient  or  accustomed  rent  is  reserved,  it 
is  a  question  of  intention,  whether  the  power  is  or  is  not  to 
extend  beyond  what  has  been  anciently  and  accustomably  de- 
mised ;  and  where  it  can  be  collected  from  the  nature  of  the 
property  never  before  demised,  or  from  any  other  circumstances, 

t  2  Roll.  Abr.  262,  pi.  15. 
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that  the  power  was  not  intended  to  go  beyond  what  had  before         Doe 

been  demised,  it  will  be  confined  to  that  property.     Cowberford^s      rkndl 

case,  2  Roll.  Abr.  262,  pi.  15,  proceeded  expressly  upon  the 

ground  that  it  appeared,  by  the  generality  of  the  words,  that  it 

was  intended  the  party  should  have  power  to  lease  all  the  land, 

whether  let  within  the  two  preceding  years  (which  was  the 

qualification  in  that  case)  or  not.     Walker  v.  Wakeman,  1  Ventr. 

294.     2  Lev.  160.     8  Keb.  544,  547,  586,  595,  was  grounded 

upon  Comberford's  case,  and  the  decision  there  only  was,  that 

under  a  general  power  to  let  the  premises  or  any  part  thereof, 

where  the  premises  consisted  of  land  and,  tithes,  a  proviso,  that 

5b.  should  be  reserved  for  every  acre  of  land,  did  not  narrow  the 

power  so  as  to  prevent  the  letting  of  the  tithes.     The  proviso  did 

not  imply  an  intention  that  it  should  be  so  narrowed,  and  there 

was  nothing  else  to  shew  such  an  *intention.    In  Winter  v.'      [  *106  ] 

Loveden,  Carth.  427.    Ld.  Raym.  267,  the  only  point  decided 

was,  that  under  a  power  to  lease  a  manor,  so  as  the  demise  were 

not  of  the  ancient  demesne  lands,  copyholds  could  not  be  leased ; 

and  the  lease  in  that  case,  which  was  of  copyholds  only,  was 

accordingly  adjudged  bad ;  and  the  dictum,  in  that  case,  that 

under  a  power  to  lease  a  manor  and  other  lands,  so  as  the  lease 

were  not  of  the  demesnes,  and  so  as  the  ancient  rent  were 

reserved,  would  warrant  a  lease  of  the  rents  and  services  of  the 

manor,  though  no  rent  could  be  reserved  thereon,  was  a  dictum 

founded  upon  what  must  necessarily  have  been  intended  by  the 

power ;  for  there  was  express  liberty  to  let  the  manor,  and  as 

the  demesne  was  excluded,  if  the  rents  and  services  could  not  be 

let,  no  part  of  the  manor  could.    In  GoodtiUe  v.  Funucan,  Doug. 

565,  4th  edit.,  Lord  Mansfield  says  expressly,  that  powers  are 

to  be  carried  into  effect  according  to  the  intention  of  those  who 

create  them.      The  power  there  was  to  demise  any  of   the 

manors,  messuages,  &c.,  so  as  there  were  reserved  so  much,  or 

as  great,  yearly  rents,  as  were  then  paid ;  the  only  objection  to 

the  lease  was,  that  it  included  the  manors  which  had  never  been 

let  before,  and  a  fishery ;  the  manors.  Lord  M.  says,  were  of  no 

value,  and  the  fishery  worth  only  15s.  a-year;   and  as  the 

power  expressly  included  the  manors,  he  thought  the  intent  was 

to  give  leave  to  demise  the  whole.    He  put  that  case  therefore 
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DoK  upon  the  intent,  and  he  noticed  and  approved  of  the  case  of 
Rendlk.  Bagot  v.  Oughton,  8  Mod.  249,  381,  and  Fort.  382.  In  Bagot  v. 
OnghtoUy  there  was  a  power  in  a  settlement  to  lease  all  or  any  of 
the  premises,  mentioned  in  the  settlement,  at  such  yearly  rents, 
or  more,  as  the  same  were  then  let  at.  Under  this  power  a 
[  *107  ]  lease  *was  made  cf  the  capital  mansion-house,  which  was  the 
family-seat,  and  of  the  demesne  lands  which  had  never  been  let 
before ;  and,  upon  a  reference  from  the  Lord  Chancellor,  this 
Court  was  unanimous  that  this  was  a  void  lease ;  and  in  Doug. 
573,  Lord  Mansfield  considers  the  nature  of  the  property  as 
manifestly  excluding,  upon  such  a  settlement,  the  family-seat, 
and  the  lands  which  lay  about  it,  and  had  usually  been  occupied 
with  it ;  and  he  says,  "  No  man  could  intend  to  authorize  a 
tenant  for  life  to  deprive  the  representative  of  the  family  of  the 
use  of  the  mansion-house.  The  nature  of  the  thing  spoke  the 
intent,  as  forcibly  as  the  most  direct  words  could  have  done." 
Lastly,  in  Pomery  v.  Partington,  8  T.  R.  666,+  where  a  power 
to  let  all  or  any  of  the  manors,  messuages,  lands,  tenements, 
and  hereditaments,  so  as  the  usual  rents  were  reserved,  was  held 
not  to  warrant  a  lease  of  tithes,  which  had  never  been  let  before, 
the  Judges  all  consider  it  as  a  question  of  intention,  and  look 
upon  the  intention  of  the  parties  as  the  point,  which  is  to  govern 
the  construction.  In  Bagot  v.  Onghton  the  nature  of  the 
property  proved  the  intention,  and  in  this  case  we  think  the 
intention  as  plainly  proved  by  the  character  of  some  of  the 
parties  to  whom  the  power  is  given.  It  is  to  the  trustees  W. 
Bartlett  and  A.  Neck  that  the  power  is  in  the  first  instance 
given,  and  we  think  it  never  could  have  been  intended  that  they, 
who  might  have  had  an  interest  for  a  day  only,  and  who  were 
not  intended  to  have  any  beneficial  interest  for  themselves, 
should  be  able  to  alter  the  nature  of  the  property,  and  prevent 
the  tenant  for  life  from  occupying  what  the  testator  had  always 
reserved  for  his  own  occupation.  The  necessary  purposes  of  the 
power,  as  far  as  we  can  see,  will  be  fully  satisfied,  by  suffering 
[  *108  ]  the  ^trustees,  and  the  tenants  for  life,  to  let  what  had  been  let 
before ;  and  we  are  therefore  of  opinion  that  when  they  went 
beyond  that,  their  power  was  exceeded,  and  consequently  that 

t  1  B.  R.  787. 
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this  lease,  at  least  as  to  the  two  pieces  never  let  before,  was  a  Doe 
bad  lease.  The  other  point,  whether  the  lease  is  bad  as  to  these  rendlb. 
two  pieces  only,  or  whether  it  is  not  bad  as  to  all,  that  is,  at 
Aylscomb  or  Colley  End,  and  included  with  those  two  pieces 
under  one  entire  rent,  seems  upon  the  authorities  to  be  settled. 
In  Go.  Litt.  44  b,  it  is  laid  down  that  if  a  lease  be  made  under 
32  Hen.  VIII.,  of  20  acres  of  land,  which  have  been  accustomably 
letten,  and  of  one  acre,  which  has  hot,  and  an  entire  rent  is 
reserved  for  the  whole,  this  lease  is  not  warranted  by  the 
statute ;  for  the  accustomable  rent  is  not  reserved,  seeing  part 
was  not  accustomably  letten,  and  the  rent  issueth  out  of  the 
whole.  In  Smith  v.  Bole,  Cro.  Jac.  458,  a  prebendary  leased  his 
prebend,  without  any  exception  of  trees,  at  111.  per  annurr. 
In  all  former  leases,  the  crab,  and  such  like  trees,  had  been 
excepted,  so  that  this  lease  included  what  had  never  been  before 
demised:  and  it  was  resolved  that  this  lease  would  not  bind 
the  successor,  for  it  was  of  more  than  had  been  anciently  let, 
inasmuch  as  it  included  the  trees,  and  it  is  not  the  ancient 
rent  where  more  is  let  than  before.  So  in  Mountjoy's 
case,  5  Co.  8  b,  where  the  true  and  ancient  rent  was  to  be 
reserved  upon  a  demise,  and  a  lease  was  made  including  an  acre 
of  waste,  which  had  never  been  let  before,  it  was  resolved,  that 
in  respect  of  that  acre  of  waste,  the  rent  which  was  entirely 
reserved  out  of  the  whole,  could  not  be  called  venis  et  antiqtius 
redditus ;  for  how  could  it  be  so  called,  when  it  issued  out  of  a 
thing  which  was  never  charged  with  any  rent  by  any  reservation 
before?  These  authorities  shew  decidedly,  *that  that  cannot  be  [  *i<^3  ] 
deemed  the  ancient  and  accustomed  rent,  which  is  reserved  upon 
lands  never  let  before,  as  well  as  upon  lands  anciently  and 
accustomably  let.  We  are  therefore  of  opinion  upon  both  points 
against  the  defendants,  and  that  the  verdict  must  be  entered  for 
the  plaintiff  for  all  the  premises  at  Aylscomb  or  Colley  End. 
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1814.  COOK    V.    COXt 

•^*^^-  (3  M.  &  S.  110—117.) 

[  110  ]  In  a  declaration  for  slander  of  plaintiff  in  his  trade,  a  count  allegiDg 

that  the  defendant,  in  a  certain  discoxirse  in  the  presence  and  hearing  of 
divers  subjects,  falsely  and  maliciously  charged  and  asserted  and  accused 
plaintiff  of  being  in  insolvent  circumstances,  and  stating  special  damaget 
but  without  setting  out  the  words,  is  ill ;  and  if  it  be  joined  with  other 
counts,  which  set  out  the  words,  and  a  general  verdict  given,  the  Court 
will  arrest  the  judgment 

Slander.  The  plaintiff  declares  that  whereas  before  and  at 
the  time  of  speaking  and  publishing  the  defamatory  words  by 
the  defendant  as  hereinafter  mentioned,  he  (the  plaintiff)  carried 
on  the  business  of  a  baker,  and  had  not  been  suspected  to  be 
insolvent,  or  unable  to  pay  his  just  debts,  or  likely  to  become  a 
bankrupt,  per  quod  he  had  obtained  the  good  opinion  of  his 
neighbours,  &c.,  and  was  daily  and  honestly  acquiring  in  the  way 
of  his  trade  great  gains,  yet  the  defendant,  well  knowing,  &c.  in 
a  certain  discourse  which  the  defendant  had  with  the  plaintiff, 
in  the  presence  and  hearing  of  divers  subjects,  falsely  and 
maliciously  spoke  and  published  to,  and  of,  and  concerning  the 
plaintiff,  in  the  way  of  his  trade  and  business,  these  false,  &c. 
words,  "  You  owe  several  millers  money,  and  they  are  at  your 
house  every  day  for  money,  and  you  are  not  worth  a  penny.** 
Second  count ;  for  speaking  these  words :  "  You  are  not  worth  a 
penny."  Third  count;  that  the  defendant,  in  a  certain  other 
discourse,  &c.  in  the  presence  and  hearing  of  the  said  last- 
mentioned  subjects,  falsely  and  maliciously  charged,  and  as- 
serted, and  accused  the  plaintiff  of  being  in  bad  and  insolvent 
circumstances.  By  means  of  committing  which  said  grievances 
by  the  defendant,  the  plaintiff  hath  been  greatly  injured  in  his 
trade  and  business,  and  divers  subjects,  to  whom  the  solvency 
and  good  circumstances  of  the  plaintiff  were  unknown,  have 
suspected  the  plaintiff  to  be  insolvent,  and  unable  to  pay  his  just 
debts,  and  likely  to  be  a  bankrupt,  and  have  refused  to  have  any 
[  ♦111  ]  transaction  *in  the  way  of  business,  or  otherwise,  with  the 
plaintiff,  and  in  particular  one  of  the  said  subjects,  to  wit,  R.  P., 

t  Cited  and  followed  in  Rfg.  v.  Bradlaugh  (C.  A.  1878)  3  a  B.  D.  607,  4i> 
L.  J.  M.  C.  5,  7.— R.  C. 
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who  nsed  to  sell  and  deliver  to  the  plaintiff  goods  in  the  way  of       Cook 
his  trade,  hath,  ever  since  the  committing  of  the  said  grievances        cox. 
by  the  defendant,  wholly  refused,  and  still  doth  refuse  to  deliver 
any  goods  to  the  plaintiff  on  credit,  and  for  want  of  such  goods 
the  plaintiff  hath  been  injured  in  the  way  of  his  trade,  &c.    Plea, 
not  guilty. 

After  a  general  verdict  for  the  plaintiff  upon  all  the  counts, 
with  40s.  damages,  at  the  last  assizes  for  Devon,  it  was  moved 
in  Easter  Term,  by  Oaselee,  in  arrest  of  judgment,  that  the  words 
ought  to  have  been  set  forth  in  the  last  count,  and  that  for  this 
defect  the  count  was  too  general,  and  uncertain. 

Gifford^  on  a  former  day  in  this  Term,  shewed  cause,  and 
cited  1  Ventr.  264.  Anon.,t  Com.  Dig.  Action  upon  the  Case 
for  Defamation  (D.  4),  and  the  language  of  Lord  Hardwicee  in 
Nehon  v.  ZHxie^l  in  support  of  this  general  mode  of  declaring. 
And  he  further  contended,  that  supposing  this  would  have  been 
bad  upon  demurrer,  yet  here  it  was  cured  by  the  verdict ;  and  he 
referred  to  Serjt.  Williams's  note,  1  Saund.  228,  for  the  rule 
"that  where  there  is  any  omission  in  pleading  which  would 
have  been  fatal  on  demurrer,  if  the  issue  joined  be  such  as 
necessarily  required  on  the  trial  proof  of  the  facts  so  omitted, 
and  without  which  it  is  not  to  be  presumed  that  either  the  Judge 
would  direct  the  jury  to  give,  or  the  jury  would  have  given  the 
verdict,  such  omission  is  cured  by  the  verdict  by  the  common 
law."  Also  Com.  Dig.  Action  on  the  Case  for  *Defamation  [  *ii2  ] 
(D.  80).  "  Any  words  by  which  the  party  has  a  special  damage 
are  actionable."  And  here  the  plaintiff  has  alleged  a  special 
damage ;  and  after  verdict  it  must  be  taken  that  such  damage 
was  proved,  and  that  it  was  also  proved  that  the  defendant  spoke 
words  which  amounted  to  a  charge  of  insolvency,  for  so  in  sub- 
stance the  declaration  alleges  ;  and  unless  that  had  been  proved 
it  is  not  to  be  presumed  that  either  the  Judge  would  have 
directed,  or  the  jury  would  have  found  the  verdict.  Thus  in 
Wardw.  Harris^  the  generality  of  the  declaration  was  held  to 
be  cured  by  the  verdict ;  but  otherwise  in  Andi-ews  v.  Whitehead,  \[ 
where  objection  was  taken  on  special  demurrer. 

t  See  also  1  Show.  282.  §  2  Bos.  &  P.  265. 

X  Cm.  temp.  Hardw.  305.  ||  13  East,  102. 
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Cook  Pell,  Serjt.  and  Gaselee,  contra,  argued  that  the  declaration 

Cox.  ought  to  have  laid  the  particular  words  spoken,!  and  that  for 
this  defect  the  Court  after  verdict  would  arrest  the  judgment. 
And  for  a  like  defect  in  Hale  v.  Cranjield,l  after  verdict,  judg- 
ment having  been  entered  for  the  plaintiff  without  the  privity  of 
the  Court,  the  Court  commanded  that  the  roll  should  be  amended. 
Also  in  Newton  v.  Stubbs,^  which  was  since  the  Stat,  of  Jeofails, 
16  &  17  Car.  II.  c.  8,||  the  words  being  laid  ad  effectum  sequentem, 
the  Court  for  that  very  reason  after  verdict  stayed  the  judgment. 
And  though  the  report  in  Show,  adds  a  quaere,  yet  it  appears 
that  it  was  moved  afterwards,  and  again  judgment  given  for  the 

defendant. 

Cur.  adv.  vuU. 

[  113  ]       LoBD  Ellenborotjoh,  Ch.  J.  on  this  day  delivered  the  judgment 
of  the  Court : 

This  is  an  action  of  slander,  which  was  tried  at  the  last  assizes 
for  the  county  of  Devon.  On  not  guilty  pleaded,  a  general 
verdict  was  found  for  the  plaintiff  on  all  the  counts  of  the 
declaration,  with  iOs.  damages.  A  motion  has  been  made  in 
arrest  of  judgment,  on  an  objection  to  the  last  count,  as  to  which 
the  declaration  is  as  follows :  the  plaintiff  states  himself  to  be  a 
baker,  never  to  have  been  suspected  of  insolvency,  and  to  have 
carried  on  his  business  with  profit ;  that  the  defendant  contriving 
to  injure  him,  and  to  make  it  be  believed  that  he  was  in  bad  and 
insolvent  circumstances,  and  unable  to  pay  his  just  debts,  in  a 
certain  discourse  which  he  held  in  the  presence  and  hearing  of 
certain  subjects,  at  the  time  and  place  mentioned  in  the  declar- 
ation, in  the  presence  and  hearing  of  the  same  subjects,  falsely 
and  maliciously  charged  and  asserted,  and  accused  the  said 
plaintiff  of  then  and  there  being  in  bad  and  insolvent  circum- 
stances, by  which  the  plaintiff  is  injured  in  his  said  business, 
has  sustained  loss  generally,  and  has  also  lost  one  customer 
particularly  named.  The  objection  is,  that  in  a  count  for  slander 
by  words,  the  words  themselves  should  be  set  out,  in  order  that 
the  defendant  may  know  the  certainty  of  the  charge,  and  may  be 

t  Com.  Dig.  Action  on  the  Case  §  2  Show.  435;  S.  C.  3  Mod.  71. 

for  Defamation  (G.  6).  ||  Rep.  42  &  43  Vict,  c,  59. 
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able  to  shape  his  defence,  either  on  the  general  issue,  or  by  plea  Cook 
of  justification  accordingly,  and  that  this  defect  is  not  cured  by  ctox. 
verdict.  On  the  other  hand,  it  is  said  that  this  is  no  great  in- 
convenience to  the  defendant,  as  he  might  certainly  have  de- 
murred to  the  declaration  with  success ;  but  it  is  contended,  that 
this  defect  is  cured  by  the  verdict ;  that  the  charge  of  having  • 
spoken  words  injuring  the  plaintiff  in  his  trade  is  *well  laid  in  [  *^l*  1 
substance,  and  though  the  particular  words  are  not  set  out,  yet 
it  must  be  presumed,  after  verdict,  that  such  words  or  acts  were 
proved,  as  if  specially  alleged,  would  have  supported  that  charge; 
otherwise  the  verdict  could  not  have  passed  for  the  plaintiff. 
The  first  thing  to  consider,  is  what  the  allegation  is,  and  by 
what  evidence  it  might  have  been  proved.  The  complaint  is, 
that  in  a  discourse  held  in  the  hearing  of  many,  the  defendant 
charged  and  asserted  and  accused  the  said  plaintiff  of  being  in 
bad  and  insolvent  circumstances.  The  insertion  of  the  word 
"asserted"  is  not  very  grammatical.  This  charge  might  cer- 
tainly have  been  proved  by  evidence  of  words  only,  but  if  the 
words  had  not  been  actionable  in  their  ordinary  import,  but  only 
by  reference  to  some  act  or  gesticulation,  such  as  holding  up  an 
empty  purse,  or  the  like,  it  would  have  been  open  to  the  plaintiff 
to  have  maintained  this  allegation,  made  in  such  terms,  by  evi- 
dence of  acts  giving  a  slanderous  meaning  to  words,  which  in 
themselves  might  import  no  slander.  If  the  allegation  had  been, 
that  he  charged  and  accused  the  plaintiff  of  insolvency  by  word 
or  act,  the  count  would  undoubtedly  have  been  bad  ;  and  yet  the 
same  answer  would  apply,  that  one  of  the  alternatives  must  have 
been  proved,  or  the  verdict  could  not  have  passed  for  the  plaintiff, 
and  that  either  mode  of  slander  is  actionable.  As  this  count  is 
expressed,  it  could  not  have  been  proved  by  evidence  of  a  slander 
by  acts  alone,  not  accompanied  with  words  ;  but  it  might  have 
been  proved  either  by  words  alone,  or  by  words  coupled  with 
acts.  The  allegation  then  amounts  to  this,  that  the  defendant 
by  words,  or  by  words  coupled  with  acts,  slandered  the  plaintiff 
in  his  trade ;  and  therefore  it  is  bad,  and  not  cured  by  verdict, 
as  a  charge  in  the  *alternative.  But  supposing  it  to  be  taken  as  [  'ns  j 
a  charge  of  oral  slander  only,  the  weight  of  authorities  is  against 
the  setting  out  words  by  their  effect  only.    This  count  is  equiva- 
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Cook        lent  to  an  allegation  that  the  defendant  used  certain  words  to 
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Cox.  the  effect  of  imputing  insolvency  to  the  plaintiff.  The  case  of 
Newton  v.  Stubbs,  2  Show.  485,  which  was  moved  twice,  and  was 
settled  after  much  debate,  is  an  express  authority  that  a  count 
for  using  words  to  the  effect  following,  &c.  is  bad  after  verdict : 
•  the  Court  there  admit  that  it  must  be  taken  for  granted  that  the 
defendant  ''  spoke  the  sense  of  the  words  mentioned  in  the  de- 
claration," which,  as  no  words  were  there  set  out,  must  mean 
that  he  spoke  words  to  the  sense  and  effect  mentioned  in  the 
declaration.  This  case  was  decided  since  the  stat.  of  Gar.  II., 
though  this  does  not  seem  to  be  a  case  within  that  statute.  This 
doctrine  is  very  much  confirmed  by  the  case  of  Zmobio  v.  Axtell, 
6  T.  B.  162,1  which  was  an  action  for  a  libel  written  in  the 
French  language,  and  "which  said  libel  is  according  to  the 
purport  and  effect  following,  in  the  English  language,  that  is  to 
say,"  &c. :  after  judgment  by  default,  the  judgment  was  arrested 
on  the  objection  that  the  paper,  as  written  in  the  French  lan- 
guage, should  have  been  set  out ;  Lord  Kenyon  says,  "  that  this 
objection  must  prevail  is  evident  from  the  uniform  current  of 
precedents,  in  all  of  which  the  original  is  set  forth;"  and  the 
judgment  was  arrested.  It  is  true,  that  that  was  a  case  where 
the  judgment  was  by  default,  and  there  are  some  cases  where  a 
defect  is  cured  by  a  verdict,  which  is  fatal  on  such  a  judgment ; 
but  that  was  not  one  of  those  defects :  no  evidence  before  the 
jury  could  have  operated  so  as  to  supply  the  want  of  the  alle- 
[  *ii6  ]  gation  of  the  words  in  the  original  language.  This  case  *also 
furnishes  another  objection  to  the  count  in  the  present  case,  that 
the  allegation,  as  expressed  in  the  count,  might  have  been  main- 
tained by  the  proof  of  words  in  any  language.  Ten  Judges  in 
Dr.  SacheverelVs  case,  5  State  Trials,  828,  delivered  an  unanimous 
opinion  (no  others  being  present)  that  "  by  the  law  of  England 
and  constant  practice,  in  all  prosecutions  by  indictment  or  in- 
formation, for  crimes  or  misdemeanors  by  writing  or  speaking, 
the  particular  words,  supposed  to  be  criminal,  ought  to  be  ex- 
pressly specified  in  the  indictment,  or  information."  There 
seems  to  be  no  reason  for  any  difference  in  this  respect  between 
civil  and  criminal  cases,  the  action  arises  ex  delicto.    The  words 

t  3  £.  £.  142. 


VOL.  XV.]  1814.    K.  B.    8  M.  &  S.  116—117.  4S7 

supposed  to  be  used  by  Lord  Hardwickb  in  Nelson  v.  Dixie,  Cas.  Cook 
temp.  Hardw.  305,  were  merely  thrown  out  at  Nisi  Prius,  and  cox. 
not  material  to  the  point  ruled  by  him  in  that  cause ;  and  they 
are  evidently  founded  on  a  mistake,  as  there  are  no  such  pre- 
cedents in  Bastall  as  he  supposes.  Unless  the  very  words  are 
set  out,  by  which  the  charge  is  conveyed,  it  is  almost,  if  not 
entirely  impossible  to  plead  a  recovery  in  one  action  in  bar  of  a 
subsequent  action  for  the  same  cause.  Identity  may  be  pre- 
dicated with  certainty  of  words,  but  not  of  the  effect  of  them 
as  produced  upon  the  mind  of  a  hearer.  It  has  been  said,  that 
this  is  not  like  the  case  of  a  defective  title,  but  is  more  analogous 
to  that  of  a  title  defectively  set  out.  If,  however,  the  authorities 
cited  are  law,  and  they  are  supported  by  more  ancient  ones,  it  is 
of  the  substance  of  a  charge  for  slander  by  words  that  the  words 
themselves  should  be  set  out  with  sufficient  innuendoes,  and  a 
sufficient  explanation  if  required  to  make  them  intelligible :  it  is 
of  the  substance  of  a  charge  of  slander  of  any  sort  that  *it  should  [  •117  ] 
not  be  laid  in  the  alternative.  Upon  the  whole,  we  think  that 
this  count  is  so  defective  in  substance,  that  no  intendment  can 
be  made,  to  supply  its  defects,  from  what  can  be  presumed  to 
have  passed  at  the  trial ;  and  consequently  that  the 

Jvdgment  must  he  arrested. 
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1814.  WILKINSON,    Assignee    op    HAFFENDEN    ani> 

June27.  NEWCOMB,    BANKRUPTS,    V.    LOUDONSACK 

[117]  (3M.  &8.  117—126.) 

The  Btat.  47  Oeo.  III.  sess.  1,  c.  23 1 — ^which  repeals  so  much  of  the 
stat.  of  Anne  as  vests  in  the  South  Sea  Company  the  exclusiye 
privilege  of  trading  to  parts  within  certain  limits — cannot,  on  account 
of  its  having  relation  back  to  the  date  of  an  order  in  Council,  which, 
was  itself  invalid,  be  extended  beyond  its  express  words  so  as  to 
effect  what  the  order  in  Council  purported  to  enact;  and  there- 
fore an  action  was  held  not  to  lie  against  the  defendant  for  not  safely 
stowing  and  conveying  goods  of  the  plaintiff  from  London  to  Buenos 
Ayres,  which  place  was  captured  by  his  Majesty's  forces,  but  afterwards 
recaptured  before  the  passing  of  the  Act,  and  the  shipment  of  the  goods : 
although  the  goods  were  shipped  under  the  sanction  of  an  order  in 
Council  purporting  to  authorize  the  voyage,  and  the  recapture  was  un- 
known when  the  goods  were  shipped,  and  the  voyage  commenced. 

Case  against  the  defendant,  as  surviving  partner  of  Scarratt, 
deceased,  for  not  safely  stowing  and  conveying  on  board  their 
ship  from  London  to  Buenos  Ayres,  and  there  delivering  a  bale 
of  blankets,  &c.t  Plea,  general  issue.  At  the  trial  before 
Lord  EUenborough,  Ch.  J.  at  the  London  sittings  after  Hilary 
Term,  1818,  a  verdict  was  found  for  the  plaintiff,  and  a  rule  nui 
for  a  new  trial  was  obtained  in  the  ensuing  Term,  upon  an 
objection  taken  at  the  trial  to  the  legality  of  the  voyage ;  and 
the  Court  in  Trinity  Term,  when  the  rule  came  on  to  be  argued, 
directed  it  to  stand  over,  and  the  objection  to  be  stated  in  a 
special  case,  the  material  facts  of  which  are  as  follows  : 

The  defendant  and  Scarratt  were  joint  owners  of  the  ship 
Elliott  in  the  year  1806,  and  the  bale  of  blankets  was  shipped  on 
[  *118  ]  board  her  by  the  bankrupts  on  *the  26th  of  October,  1806,  to 
be  carried  from  London  to  Buenos  Ayres ;  at  which  time  the 
freight  of  the  said  goods  for  that  voyage  was  paid  by  the  bank- 
rupts to  the  broker  of  the  defendant  and  his  partner.  The  ship 
sailed  on  the  voyage  shortly  afterwards.  Buenos  Ayres,  which 
had  been  captured  by  the  British  forces,  and  remained  in  their 
possession  for  a  short  time,  .was  recaptured  by  the  Spaniards 

t  Eepealed,  S.  L.  R.  1872. 
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in  August,  1806,  but  that  fact  v^ras  not  known  in  England  at 
the  time  of  the  shipment  of  the  goods,  and  commencement  of 
the  voyage.  In  consequence  of  this  recapture,  virhen  the  ship 
arrived  out,  she  was  obliged  to  put  into  Monte  Video ;  and 
there  the  goods  were  delivered  to  the  bankrupts,  having  been 
damaged  in  the  voyage  as  stated  in  the  declaration.  No  licence 
had  been  obtained  from  the  South  Sea  Company  either  for  the 
ship  or  for  any  part  of  her  cargo  on  that  voyage.  It  was  agreed 
that  his  Majesty's  order  in  Council  dated  the  17th  of  September, 
1806,  purporting  to  legalize  the  trade  to  Buenos  Ayres,  should 
be  read  as  part  of  the  case  by  either  party,  t  The  question  for 
*the  opinion  of  the  Court  is  whether  the  plaintiff  is  entitled  to 
recover. 


Wilkinson 

V. 

LOUDON- 

SACK. 


[•119] 


Reader  argued  for  the  plaintiff  on  a  former  day,  and 
admitted  that  the  order  in  Council  did  not  dispense  with  the 
provisions  of  stat.  9  Ann.  c.  21,  for  vesting  the  exclusive  trade 
within  certain,  limits  in  the   South   Sea  Company,  supposing 


t  The  order  in  Council  recited  that 
the  capital  town  and  fortress  of 
Buenoei  Ayres  and  its  dependencies 
had  heen  conquered  by  his  Majesty's 
forces,  and  the  territories  and  forts 
of  the  same  wore  delivered  up  to  and 
▼ere  then  in  his  Majesty's  posses- 
sion ;  and  it  was  thereby  ordered  and 
declared  that  all  his  subjects  might 
lawfully  trade  to  and  from  the  said 
capital  town  and  fortress  and  its  de- 
pendencies, including  therein  all  and 
every  the  territories  belonging  to  or 
forming  part  of  the  government  of 
tiie  same,  in  British  ships,  owned  by 
lus  Majesty's  subjects,  and  navigated 
according  to  law,  or  in  ships  h</fid 
fide  belonging  to  any  of  the  subjects 
or  native  inhabitants  of  the  said 
town,  or  territory,  such  native  in- 
habitants being  peaceable  residents 
vithin  the  same,  and  under  the 
obedience  of  his  Majesty's  Govern- 
ment there,  and  that  such  trade 
should  be  subject  to  the  same  duties, 
&c.  to  which  the  trade  to  and  from 


his  Majesty's  colonies  in  the  West 
Indies  and  South  America  was  or 
should  be  subject  by  law,  except  as 
thereinafter  specified,  and  that  all 
commodities  being  of  the  growth, 
produce,  or  manufacture  of  the  said 
capital  town  and  fortress  and  its  de- 
pendencies, including  therein  all  and 
every  the  territories  belonging  to  or 
forming  a  part  of  the  government  of 
the  same,  or  which  had  been  usually 
exported  therefrom,  should  be  per- 
mitted to  be  imported  into  any  part 
of  the  United  Kingdom,  in  British 
ships,  owned  by  his  Majesty's  sub- 
jects, and  navigated  according  to 
law,  or  in  ships  bo7id  fide  belonging 
to  any  of  the  said  subjects  or  native 
inhabitants  of  the  said  town  or  ter- 
ritory, and  that  such  commodities 
should  be  subject  to  the  same  duties, 
&c.  as  articles  of  the  like  sort  are 
subject  to  coming  from  his  Majesty's 
colonies  in  the  West  Indies  or  South 
America. 
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WiLKiwsoK  those  provisions  were  still  in  force.  But  he  contended  that 
LouDox.  they  were  repealed  by  stat.  47  Geo.  III.  sess.  1,  c.  23,  inasmuch 
SACK,  j^g  jjy  ijJj^  general  words  of  that  statute,  "  all  penalties  and  for- 
feitures by  the  Act  of  Anne  declared  and  enacted,  for  securing 
the  powers  given  to  the  South  Sea  Company  for  carrying  on 
the  trade,  and  for  preventing  the  subjects  from  carrying  it  on, 
were  repealed  from  the  17th  of  September,  1806.  It  is  true  that 
it  appears  by  the  case,  that  Buenos  Ayres  was  recaptured  before 
the  passing  of  that  statute,  and  was  not  at  the  time  of  its 
passing,  nor  at  any  time  since,  belonging  to  or  in  the  possession 
or  under  the  dominion  or  protection  of  his  Majesty,  and  that 
the  statute  purports  to  be  made  only  in  respect  of  such  places 
as  then  were  or  at  any  future  time  should  be  in  the  possession 
of  his  Majesty ;  but  the  general  words  of  the  enactment  are 
large  enough  to  comprehend  this  case,  and  it  is  clear  that  the 
object  of  the  Legislature  was  to  adopt  and  legalize  the  order 
[  *120  ]  in  Council,  which  had  issued  during  *the  recess  of  Parliament 
immediately  preceding;  and  therefore  it  refers  back  to  the 
date  of  the  order  in  Council,  and  opens  the  trade  from  that 
date.  And  though  it  should  be  held  that  the  Act,  by  reason 
of  the  restrictive  words  applies  only  to  places  at  the  time  of  the 
Act's  passing,  or  since,  in  the  possession  of  his  Majesty,  still 
the  plaintiff  may  well  recover  in  this  action ;  because  his 
contract  was  not  made  in  wilful  contravention  of  an  Act  of 
Parliament,  but  under  the  supposed  validity  of  the  order  in 
Council.  And  therefore  this  case  differs  from  Totdmin  v. 
Ander8on,\  for  there  the  goods  having  been  shipped,  and  the 
policy  effected,  before  the  date  of  the  order  in  Council,  there 
was  no  pretence  for  saying  that  the  trade  was  legalized  in  any 
degree  before  that  date,  but  the  voyage  was  directly  in  contra- 
vention of  the  Act  of  Anne:  whereas  here  both  parties  acted 
upon  the  faith  of  an  order  in  Council,  which  order  was  issued 
upon  the  faith  of  its  being  afterwards  made  good  by  an  Act  of 
Parliament ;  and  in  a  case  which  is  to  be  determined  upon  the 
general  policy  of  the  law,  it  becomes  a  material  consideration 
whether  what  has  been  done  is  bond  fide  or  not.  Again,  this 
case  differs  from  Toulmin  v,  Anderson,  because  that  being  an 

t  1  Taunt.  227. 
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action  upon  a  policy  of  assurance,  the  voyage  itself  and  its   Wilkivsok 

legality  came  directly  in  question  ;  for  the  action  was  to  enforce     lotjdon- 

a  contract  for  the  performance  of  the  voyage:   but  here  the        ^^^ 

action  is  for  a  collateral  damage,  arising  it  is  true  during  the 

voyage,  but  not  out  of  its  non-performance,  but  out  of  the  mis- 

feazance  of  the  party  who  has  contracted  to  do  a  collateral 

thing;    and  the  contract  is  executed  by  the  payment  of  the 

freight,  *and  the  delivery  of  the  goods  at  a  lawful  place  of      [  ♦121  ] 

destination ;  and  the  intended  destination  having  been  frustrated 

by  events  out  of  the  control  of  the  parties,  a  legal  voyage  has 

been  substituted.    Therefore  the  defendant,  who  has  received 

the  benefit  of  his  contract  shall  not  be  permitted  to  cover  his 

own  misfeazance,  which  was  collateral  to  the  voyage,  by  averring 

the  illegality  of  the  voyage. 

PuUeTj  contrd,  denied  that  the  action  was  founded  on  a 

contract  collateral  to  the  voyage,  maintaining  that  it  arose  out 

of  the  voyage  itself,  which  was  admitted  to  be  illegal.    And  he 

chiefly  relied  on  Toulmin  v.  Anderson ;   and  cited  Lightfoot  v. 

Tenantff  for  the  principles  there  adopted,  and  laid  down  by 

Etbb,  Ch.  J.;   and  urged  that  the  general  policy  of  the  law 

ought  to  prevail  over  the  particular  hardship.     He  also  cited 

Edgar  v.  Fowler, I  and  Law  v.  Hodson.^ 

Cur,  adv.  vulU 

Lord  Ellenborough,  Ch.  J.  on  this  day  delivered  the  judgment 
of  the  Court : 

This  was  an  action  on  the  case,  in  which  the  plaintiff  declared 
that  Haffenden  and  Newcomb,  the  bankrupts,  before  their  bank- 
ruptcy, had  delivered  to  the  defendant  Loudonsack  and  his 
partner,  since  deceased,  a  bale  of  blankets,  to  be  by  them  safely 
and  securely  packed,  stowed,  carried,  and  conveyed  in  their  ship 
from  London  to  Buenos  Ayres  in  South  America,  and  there 
safely  delivered  to  the  bankrupts  for  reward  to  be  therefore 
paid ;  that  the  defendants  had  and  received  the  goods  for  that 
purpose,  yet  *not  regarding  their  duty  in  that  behalf  they  did      [  •122  ] 

t  4  B.  E.  735  (1  B.  &  P.  551).  §  10  E.  E.  513  (11  Eaat,  300). 

t  7  E.  E.  433  (3  East,  222). 
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Wilkinson    not  safely  and  securely  pack,  stow,  carry,  and  convey  the  goods  in 
Loudon      the  ship  from  London  to  Buenos  Ayres,  nor  there  safely  deliver 


SACK. 


[  •123  ] 


them  to  the  bankrupts ;  but  so  carelessly  and  improperly  con- 
ducted themselves,  that  through  their  negligence  and  improper 
conduct  the  goods  were  afterwards,  and  during  the  voyage, 
perforated  and  torn  by  iron  bolts,  and  otherwise  damaged  and 
spoiled.  The  defendant  pleaded  not  guilty.  And  at  the  trial 
at  Guildhall,  a  verdict  was  found  for  the  plaintiff  for  86Z.  Is.  lOd., 
subject  to  the  opinion  of  the  Court  on  a  special  case.  (Here  his 
Lordship  stated  the  case.)  The  question  reserved  by  this  case 
for  the  opinion  of  the  Court,  whether  the  plaintiffs  are  entitled 
to  recover  in  this  action,  depends  on  this,  whether  the  contract 
to  carry  the  goods  on  the  voyage  stated  in  the  declaration  be 
or  be  not  legal ;  for  the  injury  complained  of,  in  not  packing, 
stowing,  and  carrying  safely,  or  in  carelessly  and  negligently 
packing,  stowing,  and  carrying  the  goods,  arises  out  of  the 
contract  for  carrying,  and  depends  on  that  contract ;  so  that  if 
the  contract  to  carry  the  goods  be  illegal,  no  action  bottomed 
in  that  contract,  and  arising  out  of  a  non-performance,  or  ill- 
performance  of  that  contract,  can  be  sustained.  The  contract 
is  to  carry  goods  from  London  to  Buenos  Ayres.  The  objection 
to  it  is,  that  Buenos  Ayres  is  within  the  limits  described  in  the 
Act  of  9  Ann.  c.  21,  ss.  46,  47,  48,  and  49,  within  which  l.mits 
the  sole  trade  is,  by  that  Act,  secured  to  the  South  Sea  Company, 
and  to  such  persons  as  they  shall  authorize  by  their  licence  to 
trade  thither :  and  it  is  stated  in  the  case  that  no  licence  had 
been  obtained  from  the  South  Sea  Company  for  this  ship  or 
these  goods.  No  prohibition  can  be  stronger  ^against  freighting 
or  fitting  out  any  ship  or  vessel,  or  lading  or  putting  on  board  any 
goods  or  merchandizes  with  intent  to  trade  at  any  places  within 
those  limits :  the  question  therefor^  on  this  part  of  the  case  is 
reduced  to  the  point  whether  this  trade  is  made  legal  by  the 
statute  47  Geo.  IIL  sess.  1,  c.  23.  The  order  in  Council  of  17th 
September,  1806,  referred  to  in  the  case,  is  not  contended  to  be 
of  force  to  dispense  with  the  prohibition  contained  in  the  stat. 
of  Anne ;  and  to  be  sure  it  could  not  for  an  instant  be  so  con- 
tended, and  was  therefore  very  properly  abandoned  at  the  outset 
of  the  argument :  it  can  only  be  called  in  aid  of  the  construction 
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of  the  stat.  47  Geo.  III.    That  Act  recites  the  stat.  9  Ann.,  and   Wilkinson 

that  it  wafl  become  highly  expedient  for  the  general  commerce     loudok- 

of  all  his  Majesty's  subjects,  and  for  the  encouragement  and        ®^^*^- 

security  thereof,  that  the  South  Sea  Company  should  not  be 

deemed  to  be  entitled  to  the  sole  trade,  whenever  any  of  the 

places  within  the  limits  should  be  acquired  by,  or  come  into 

the  possession,  or  be  under  the  dominion  or  protection  of  his 

Majesty,  his  heirs  and  successors ;  it  therefore  enacts,  "that  so 

much  of  the  stat.  of  Anne  as  vests,  or  may  be  deemed  to  have 

vested,  in  the  South  Sea  Company  the  exclusive  privilege  of 

trade,  to  those  parts  within  the  limits  prescribed  by  the  stat.  of 

Anne,  which  now  are,  or  at  any  time  hereafter  shall  or  may  be 

belonging  to,  or  in  the  possession,  or  under  the  dominion  or 

protection  of  his  Majesty,  his  heirs  and  successors,  and  all 

powers,  rights,  and  privileges  to  the  said  South  Sea  Company 

by  the  said  Act  given  and  created,  for  carrying  on  such  trade, 

and  all  penalties  and  forfeitures  by  the  said  Act  declared  and 

enacted  for  securing  the  same,  and  for  preventing  his  Majesty's 

subjects  from  carrying  on  trade  contrary  to  the  *provisions  of      [  *124  ] 

the  said  Act,  shall  be  and  the  same  is  hereby  declared  to  be 

absolutely  repealed,  and  shall  be  deemed  and  taken  to  have 

ceased  and  determined  from  and  after  the  17th  September,  1806, 

to  all  intents,  constructions,  and  purposes  whatsoever."     The 

recital  of  this  Act  explains  the  intention  of  the  Legislature, 

viz.  to  take  away  from  the  South  Sea  Company  the  sole  trade 

within  the  limits  defined  by  the  stat.  of  Anne,  whenever  any  of 

the  places  within  those  limits  should  be  acquired  by,  or  come 

into  the  possession,  or  under  the  dominion  or  protection  of  his 

Majesty;  and  the  enacting  part  pursues  that  intent  disclosed 

by  the  preamble,  for  it  enacts  that  so  much  of  the  stat.  of  Anne 

as  vests  in  the  South  Sea  Company  the  exclusive  privilege  of 

trade  to  those  parts  within  the  limits  which  now  are  or  at  any 

time  hereafter  shall  or  may  be  belonging  to,  or  in  the  possession, 

and  under  the  dominion  of  his  Majesty,  and  all  powers  and 

privileges  granted  to  the  Company  for  carrying  on  such  trade, 

and  all  penalties  and  forfeitures  for  securing  the  same,  and  for 

preventing  his  Majesty's  subjects  from  carrying  on  trade  contrary 

to  the  provisions  of  that  stat.,  shall  be  absolutely  repealed.     So 
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[•125] 


far  there  is  nothing  in  the  enactment  of  the  statute  extending 
the  preamble  or  contrary  to  it ;  but  it  has  been  contended  that 
the  latter  words  of  the  clause,  viz. ''  and  shall  be  deemed  and  taken 
to  have  ceased  and  determined  from  and  after  the  17th  September, 
1806,  to  all  intents,  constructions,  and  purposes  whatsoever,"  carry 
the  repeal  of  the  stat.  of  Anne  beyond  the  intent,  as  expressed 
in  the  preamble,  and  legalize  the  trade,  not  only  to  such  places 
within  the  limits  as  at  the  time  of  passing  the  Act,  or  at  any 
time  after,  were  or  should  be  in  the  possession  or  under  the 
dominion  of  his  Majesty,  *but  to  all  places  which  before  the 
passing  of  the  Act  were  so,  or  at  least  legalize  every  act  of  trade 
in  contravention  of  this  stat.  of  Anne,  done  from  and  after  the 
17th  September,  1806.  But  to  this  construction  of  the  latter 
words  of  the  Act  of  47  Geo.  III.  we  cannot,  upon  consideration, 
feel  ourselves  warranted  in  acceding.  The  date  of  17th  Septem- 
ber inserted  in  the  Act,  being  the  date  of  the  order  in  Council 
legalizing  the  trade  to  Buenos  Ayres,  may  induce  a  suspicion 
that  the  Legislature  meant  to  effect  that  which  the  order  in 
Council  of  that  date  professed  to  do,  but  which  it  was  incom- 
petent to  do ;  but  we  are  imable  to  find  sufficient  words  to  carry 
it  to  that  extent;  and  indeed  unless  the  latter  words  of  the 
clause  are  understood  with  reference  to  the  places  which  now 
are  or  hereafter  shall  or  may  be  in  possession  and  under  the 
dominion  of  his  Majesty,  they  cannot  stop  short  of  a  total  repeal 
of  the  statute  of  Anne  as  to  all  places  whatsoever,  and  must 
take  away  entirely  the  exclusive  trade  of  the  South  Sea  Company 
throughout  the  whole  limits  described  in  that  stat. :  a  construc- 
tion which  would  require  more  plain  and  precise  words  to 
authorize  than  this  Act  contains.  Taking  it  therefore  that  the 
restrictions  imposed  by  the  stat.  of  Anne  on  the  trade  to  Buenos 
Ayres  are  not  relaxed  by  the  order  in  Council,  nor  by  the  Act 
of  the  47th  of  the  King,  except  as  to  such  places  as  at  the  time 
of  passing  that  Act  were,  or  at  any  time  since  have  been  in  our 
possession,  and  that  at  the  time  of  the  shipment  of  these  goods, 
and  commencement  and  continuance  of  this  voyage,  Buenos 
Ayres  was  not  in  our  possession,  there  seems  to  be  no  ground  on 
which  to  rest  the  plaintiffs  right  to  recover.  The  duty  on  the 
part  of  the  defendant  to  carry  safely  cannot  possibly  be  detached 
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*or  separated  from  the  contract  to  carry  the  goods  on  the 
voyage :  the  voyage  is  prohibited  by  law,  and  any  contract  to 
perform  that  voyage  is  of  course  impliedly  and  by  consequence 
prohibited,  and  no  duty  can  arise  out  of  a  contract  so  prohibited. 
The  freight  for  the  carriage  of  the  goods  has  been  paid ;  but  if 
the  consideration  for  such  freight  is  illegal,  the  performance  of 
it  cannot  be  enforced,  for  that  would  tend  to  encourage,  rather 
than  to  defeat,  every  infringement  of  the  law :  it  is  like  a 
premium  of  insurance  paid  on  an  illegal  voyage,  which  cannot 
authorize  the  assured  to  call  on  the  underwriter  to  perform  his 
part  of  such  contract ;  or  like  a  price  paid  for  the  smuggling 
prohibited  goods  into  the  country,  which  can  never  be  made  the 
foundation  of  an  action,  either  for  not  bringing  the  goods  at  all, 
or  not  bringing  them  in  a  perfect  undeteriorated  state.  The 
only  remaining  argument  in  favour  of  the  plaintiff  was,  that 
here  had  been  no  wilful  contravention  of  the  law ;  both  parties 
thought  they  were  acting  legally :  but  their  misapprehension  of 
the  fact,  or  the  law,  cannot  alter  the  character  of  the  contract, 
which  the  Court  is  called  upon  by  this  action  to  enforce.  This 
in  substance  cannot  be  distinguished  from  the  case  of  TouLmin 
V.  Anderson,  1  Taunt.  227 ;  though  in  circumstances  some 
difference  may  be  found,  the  legal  result  is  the  same.  With 
every  inclination  to  sustain  the  claim  of  the  plaintiff,  if  by  law 
we  had  been  sanctioned  in  so  doing,  we  cannot  discover  any 
legal  ground  on  which  his  case  can  be  satisfactorily  placed. 
The  consequence  is  that  the  rule  to  shew  cause  why  a  nonsuit 
should  not  be  entered,  and  which  was  enlarged  in  order  to  bring 
the  question  before  the  Court  in  the  form  of  a  case,  must  now  be 
made  absolute,  and  a  nonsuit  entered. 
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1814        THE  KING  V.  THE  COMMISSIONERS  OF  APPEALS 

!!!!L^'  IN    Matters  of  Excise. 

[  133  ]  (3  M.  &  S.  133—143.) 

The  commissionerB  of  appeals  in  matters  of  excise,  cannot  reject  the 
testimony  of  witnesses  tendered  for  the  appellant,  upon  appeal  to  them 
against  a  conviction  by  the  commissioners  of  excise,  upon  the  ground 
that  such  witnesses  were  not  examined  at  the  original  hearing. 

HoLCOMBE,  a  brewer  in  Soathwark,  was  convicted,  by  three  of 

the  commisBioners  of  excise,  in  a  penalty  of  2001.  (mitigated  to 

180Z.)   upon  an    information    exhibited    against  him    by    one 

Collier,  for  being  the  proprietor  of  a  private  still.    Against  that 

conviction  he  appealed  to  the  commissioners  of  appeals,  and 

upon  the  hearing  of  the  appeal  before  three  of  them,  tendered 

several  witnesses,  whom  he  proposed  to  swear  and  examine  on 

bis  behalf,  but  who  had  not  been  examined  on  the  original 

bearing  before  the  commissioners  of  excise,  and  were  therefore 

objected  to  as  inadmissible  by  the  respondent.     Some  of  the 

witnesses,  whom  Holcombe  so  tendered  and  proposed  to  examine, 

were  in  confirmation  of  facts  which  had  been  sworn  to  and  given 

in  evidence  on  his  behalf  by  a  witness  examined  for  him  apon 

the  original  hearing ;    others  were  to  contradict  a  part  of  the 

testimony  given  against  him  upon  the  original  hearing;   and 

others  were  to  new  or  explanatory  matter,  or  to  that  effect. 

The  commissioners  of  appeals  declined  admitting  any  of  these 

witnesses;  and  as  it  had  long  been  a  subject  of  controversy, 

whether  any  witness,  who  had  not  been  examined  before  the 

commissioners  of  excise,  was  admissible  before  them,  although 

the  original    witnesses    might    be    examined  before  them    to 

additional  or  subsequent  matter,  adjourned  the  appeal,  in  order 

to  have  the  opinion  of  this  Court. 

Accordingly  a  rule  nisi  for  a  mandamus  to  the  commissioners 

*134  ]      of  appeals  was  obtained  in  last  Hilary  Term,  ^commanding  them 

to  proceed  to  the  examination  of  the  matter  of  fact  mentioned 

in  the  conviction  of  Holcombe,  and  to  swear  and  examine  all 

competent  witnesses  to  be  produced  on  the  hearing  of  his  appeal 

against  the  said  conviction.     And  upon  the  motion  the  case  of 

Breedon  v.  Gill  t  was  mentioned,  and*  also  the  stat.  48  Geo.  III. 

t  1  Ld.  Bay.  219 ;  S.  C.  Salk.  555,  5  Mod.  271. 
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c.  74,  B.  15,+  which  specially  provides  that  upon  appeals  against    The  Kino 
convictions  relating  to  malt,  the  same  witnesses  who  have  been     thb  Com- 
before  examined  upon  the  original  hearing,  and  no  other,  shall  of' Appi^xb, 
be  re-examined  ;  from  which  it  was  inferred  that  the  Legislature  &c. 

must  have  conceived  that  without  such  a  negative  provision 
other  witnesses  would  not  be  excluded.  And  here  no  such 
provision  is  to  be  found  in  stat.  12  Gar.  II.  c.  24,  s.^45,  which 
gives  this  appeal. 

The  Attorney-General,  Park,  Dauncey,  and  GaseUe  shewed 
cause  in  Easter  Term,  and  relied  upon  the  long  and  almost 
uniform  practice  that  had  obtained,  since  the  stat.  12  Car.  U. 
c.  24,  to  admit  no  other  witnesses  before  the  commissioners  of 
appe;ils,  than  such  as  had  been  examined  upon  the  original 
hearing.  And  they  mentioned  one  instance  in  particular,  in 
which  the  late  Mr.  Rous  attended  for  the  appellant,  and  though 
he  expressed  his  indignation  at  the  practice,  he  did  not  move  the 
Court.  They  also  argued  from  the  nature  of  an  appeal,  which 
meant  a  reference  to  others  of  something  which  has  been  done 
before,  and  not  of  a  matter  entirely  new,  that  the  practice  was 
conj^onant  to  reason,  which  limited  the  inquiry  upon  the  appeal 
to  such  evidence  as  had  before  been  given  ;  and  that  although  in 
*soine  instances  perhaps  better  lights  might  be  afforded  by  F  'iss  ] 
admitting  fresh  evidence,  yet  such  a  practice  would  wholly 
alter  the  nature  of  this  proceeding,  and  probably  lead  to  a 
virtual  destruction  of  the  original  jurisdiction  of  the  com- 
missioners of  excise,  because  the  trial  before  them  would  always 
be  made  a  mere  trial  of  form.  And  great  hardship  might  also 
ensue  to  the  prosecutor  from  such  a  practice,  because  by  stat.  15 
Car.  II.  c.  11,  s.  19,1  if  upon  appeal  the  original  judgment  shall 
be  reversed,  the  prosecutor  shall  pay  double  costs ;  the  consequence 
of  w  hich  might  be,  that  though  the  prosecutor  might  be  well 
warranted  in  resisting  the  appeal  upon  the  original  case,  yet 
before  the  commissioners  of  appeal  the  appellant  might  make  a 
new  case,  and  the  prosecutor  might  find  himself  mulcted  in 
doul.'e  costs  nolens  volens.  And  therefore,  for  avoiding  these 
inconveniences,    the   proceeding  upon    this    appeal    shall    be 

t  Rep.  S.  L.  E.  Act,  1831.  X  I^r-  S.  L.  R.  Act,  1863. 
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The  Kiko  regulated  in  the  same  manner,  as  upon  appeal  to  Parliament 
The  Com-  from  decrees  of  courts  of  equity,  or  the  Courts  of  Scotland,  upon 
<*"appka^  'which  no  new  evidence  is  admitted  in  the  House  of  Lords  on 
^  any  account,  t  And  upon  a  writ  of  attaint,  which  is  also 
analogous  to  this  proceeding,  because  there  if  the  verdict  be 
found  a  false  one  the  attainted  jurors  incur  a  forfeiture,  he  that 
brings  the  attaint  can  give  no  other  evidence  to  the  grand  jury, 
than  what  was  originally  given  to  the  petit.  I  Also  upon 
motions  for  new  trials,  the  Courts  decide  whether  a  new  trial 
shall  be  granted  or  not,  upon  the  Judge's  report  who  tried  the 
cause;  and  the  reason  why  the  Sessions,  upon  appeal  against 
orders  of  removal,  are  not  confined  to  the  evidence  given  before 
[  *136  ]  *the  removing  Justices  is,  because  the  order  of  removal  is  an  ex 
parte  proceeding  and  made  upon  ex  parte  evidence ;  and  their 
practice  of  hearing  new  evidence  upon  appeals  against  convic- 
tions, where  the  same  reason  does  not  apply,  is  only  to  be 
accounted  for  by  supposing  that,  for  uniformity's  sake,  they 
assimilated  the  one  to  the  other.  And  as  to  the  case  of  Breedon 
V.  Gill,  it  only  decided  that  the  commissioners  of  appeals  ought 
not  to  proceed  on  the  written  examination  of  the  witnesses 
before  the  commissioners  of  excise,  but  ought  to  hear  those 
witnesses  again  viva  voce ;  but  not  that  they  ought  to  hear  new 
witnesses.  And  the  48  Geo.  UI.  c.  74,  s.  15,  so  far  from  being 
introductory  of  a  new  practice,  was  passed  for  the  purpose  of 
removing  doubts,  and  is  declaratory  of  the  ancient  practice. 

Marryat  and  Lawes,  contra,  argued  that  the  witnesses 
tendered  by  the  appellant  before  the  commissioners  of  appeals, 
ought  to  have  been  received,  although  they  were  not  examined 
upon  the  original  hearing.  And  if  the  Court  should  bold  to 
what  has  been  said  to  be  the  practice,  the  consequence  will  be, 
that  this  clause  of  stat.  12  Car.  II.  must  be  construed  in  two 
different  ways,  though  it  uses  the  same  words,  according  to 
whether  the  appeal  shall  happen  to  be  from  a  conviction  before 
the  chief  commissioners,  or  from  a  conviction  before  the  sub- 
commissioners,  where  the  appeal  is  given  to  the  quarter  sessions; 
and  certainly  the  sessions  adopt  a  different  practice.  And  this 
practice  of  the  commissioners  is  probably  of  recent  and  not  very 
t  See  Gilb.  Equity  Bap.  155,  153.  t  See  3  Bl.  Comm.  402. 
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familiar  usage,  for  their  jurisdiction  lay  dormant  for  some  time,    The  Kino 

and  was  only  revived  about  30  years  ago,  when  a  new  com-     the  Com- 

mission  issued ;   since  which  time  not  more  than  between  *20   ^^^pp^^, 

and  80  appeals  have  come  before  them.    But  even  upon  their         *«. 

practice,  it  is  admitted  that  they  do  allow  the  original  witnesses      [  *137  ] 

to  be  examined  to  new  matter ;  which  is  conceding  all  that  is 

required,  for  if  they  may  hear  new  matter,  why  may  they  not 

hear  new  witnesses?    And  as  to  the  argument  deduced  from 

the  nature  of  an  appeal,  it  may  be  answered  that  no  instance  can 

be  stated  where  a  court  of  appellate  jurisdiction  upon  matter  of 

fact  as  well  as  law,  is  restrained  to  the  same  evidence  as  was 

given  in  the  court  below.     The  practice  upon  the  granting  of 

new  trials  is  the  reverse;  if  the  party  is  admitted  to  a  new 

trial,  it  is  usually  upon  a  case  to  be  made  de  novo;  and  the 

discretion  of  the  Court  in  granting  the  rule  is  so  far  from  being 

confined  to  the  facts  upon  the  former  trial,  that  they  almost  as 

frequently  grant  it  upon  aflSdavit,  as  upon  the  Judge's  report. 

In  the  same  manner,  not  only  upon  appeals  against  orders  of 

removal,  which  are  open  to  the  observation  made  upon  them, 

bat  in  every  case  of  appeal  to  the  sessions,  both  parties  are  at 

liberty  to  examine  all  competent  witnesses  on  their  behalf, 

without  regard  to  whether  they  have  been  examined  before  or 

not.    And  in  Breedon  v.  Gill  there  could  have  been  no  reason 

for  the  Court's  granting  the  rule  for  a  prohibition,  if  they  had 

thought  that  the  commissioners  of  appeals  could  not  go  out  of 

the  original  case,  which  appeared  upon  the  depositions  and 

written  examination  of  the  witnesses  ;  but  the  Court  held,  upon 

the  intent  of  the  Act,  that  the  commissioners  ought  to  examine 

the  witnesses  de  novo :   and  one  reason  given  was,  because  the 

first  sentence  might  be  by  default ;  which  clearly  imports,  that  if 

it  had  been,  the  party  might  afterwards  adopt  a  different  course. 

And  *as  to  the  proceedings  upon  appeal  in  the  House  of  Lords,      [  *138  ] 

the  reason  is  that  they  only  sit  as  a  court  of  error  in  law,  and 

not  upon  the  fact,  and  therefore  cannot  examine  witnesses ;  but 

here  the  commissioners  are  expressly  authorized  and  required  to 

examine  the  matter  of  fact  upon  the  oath  of  witnesses.     The 

proceeding  upon  a  writ  of  at^taint  is  also  diverso  intuitu;  for 

that  lieth  to  inquire  whether  a  jury  has  given  a  false  verdict, 

B.B. — ^VOL.  XV.  o  o 
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The  King    and  to  punish  them  if  found  false ;  it  would  therefore  be  absurd 
***   M-    *^  produce  new  evidence,  and  to  condemn  the  former  jury  for  not 
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believing  evidence  ^hich  they  never  heard ;  but  yet  the  jury, 
&c.  against  whom  the  writ  is  brought,  may  produce  new  matter,  in 
affirmance  of  their  verdict,!  because  they  may  have  acted  upon 
evidence  of  their  own  knowledge,  which  never  appeared  :  so  that 
there  the  restraint  continues  no  longer  than  the  reason  of  the 
thing  requires.  And  as  to  the  hardship  likely  to  ensue  to  the 
prosecutor  from  allowing  fresh  evidence,  because  by  the  stat.  15 
.  Car.  II.  he  will  be  liable  to  double  costs  in  case  the  original 
judgment  shall  be  reversed,  the  same  objection  appUes  to  the 
awarding  of  costs  in  every  case  of  appeal  before  the  sessions ; 
and  in  the  present  case  it  should  be  recollected  that  whatever 
hardship  may  arise  from  the  practice,  it  is  mutual,  for  in  case 
of  affirmance  of  the  judgment  the  appellant  is  liable  to  the  like 
costs.  And  if  the  hardship  on  one  side,  as  it  regards  the  costs,  is 
to  have  weight,  much  more  shall  the  hardship  on  the  other  side, 
where  the  party  is  mulcted,  not  only  in  the  costs  but  in  the 
penalty,  which  is  the  principal  matter  of  the  conviction.  And 
r  'ISO  ]  suppose  the  appellant  has  been  convicted  *on  the  testimony 
of  a  witness,  of  whom  if  he  had  had  notice,  he  would  have  been 
in  a  condition  to  prove  him  infamous  and  unworthy  of  belief ; 
what  injustice  would  follow  unless  this  proof  might  be  adduced 
upon  the  appeal.  Therefore  the  Court  will  not,  without  positive 
words  of  the  statute  to  prohibit  the  calling  of  new  witnesses,  give 
effect  to  an  anomalous  practice,  if  practice  it  can  be  called, 
merely  upon  a  partial  consideration  of  a  supposed  hardship. 

At  the  conclusion  Lord  Ellenbobouoh,  Ch.  J.  observed  that 
this  was  a  case  of  grave  importance,  and  had  been  argued  with 
that  industry  and  ability  which  it  deserved.  Some  inconvenience 
would  be  likely  to  follow  in  either  way  of  considering  the  case ; 
on  the  one  hand,  it  would  be  inconvenient  that  a  party  who  had 
merits  should  be  deprived  of  the  opportunity  of  producing  his 
proof ;  on  the  other  hand,  it  would  be  a  grievous  inconvenience 
that  a  party  who  has  brought  forward  the  whole  of  his  case,  and 
regularly  obtained  a  conviction,  should  be  made  liable  for  double 

t^Finch  L.  486. 
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costs  upon  the  production  of  fresh  evidence  by  the  party  con-    thb  Kino 
victed.     The  practice,  which  was  stated  to  be  of  old  time,  and    xhb^Com- 
there  was  nothing  to  the  contrary,  was  worthy  of  consideration ;    ^^^pp^^ 
and  certainly  the  provision  in  the  Malt  Act  seemed  to  be  founded         &c. 
on  a  supposed  analogy  to  some  such  existing  practice  under  the 
excise  laws.     Under  these  circumstances,  it  would  be  rash  to 
decide  against    the  practice,  except  upon    full  consideration : 
however  the  argument  had  thrown  difficulties  in  the  way  of  it ; 
for  although  only  the  same  witnesses  should  be  re-examined, 
yet  if  they  were  allowed  to  speak  to  other  facts,  that  would  be 
directly  admitting  fresh  evidence;    *and  supposing  they  were      C*^^] 
confined,  as  far  as  might  be,  to  the  same  facts,  yet  their  re- 
examination would  always,  to  a  certain  degree,  be  productive  of 
fresh  evidence,  as  it  could  not  be  supposed  that  any  witnesses 
could  give  their  testimony  precisely  in  the  same  form  and  sub- 
stance as  upon  a  prior  examination  ;    and  the  Malt  Act  forbids 
only  the  examination  of  other  witnesses,  but  not  their  being 

examined  to  other  facts. 

Cur.  adt\  vuU. 

On  this  day  Lord  Ellenborouoh,  Gh.  J.  delivered  the  judgment 
of  the  Court  in  substance  as  follows  : 

This  was  a  rule  for  a  mandamus  calling  on  the  commissioners 
of  appeals  to  hear  a  case,  brought  before  them  by  way  of  appeal 
from  the  judgment  of  the  commissioners  of  excise,  de  novo. 
The  original  as  well  as  appellate  jurisdiction  is  created  and 
regulated  by  stat.  12  Gar.  II.  c.  24,  s.  45,  which  enacts,  ''that 
all  forfeitures  and  offences  made  and  committed  within  the 
limits  of  the  chief  office  in  London,  shall  be  heard,  adjudged, 
and  determined  by  the  chief  commissioners  of  excise,  or  the 
major  part  of  them,  or  by  the  commissioners  for  appeals,  or  the 
major  part  of  them,  in  case  of  appeal  and  not  otherwise ;  and  all 
forfeitures  and  offences  made  and  committed  within  any  other 
the  counties,  cities,  towns,  or  places  of  the  kingdom  shall  be 
heard  and  determined  by  two  or  more  justices  of  the  peace,  and 
in  case  of  their  refusal,  by  the  sub-commissioners,  or  major  part 
of  them;  and  the  commissioners  for  appeals,  and  the  chief 
commissioners  of  excise,  and  all  justices  of  the  peace,  and  sub- 
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The  Kino  commissionerB  respectively,  are  authorized  and  strictly  enjoined 
Thb  Com-  and  required,  to  summon  the  party  accused,  and  upon  his 
OP*  App^S  appearance  or  contempt  to  *proceed  to  the  exammation  of  the 
*c-  matter  of  fact,  and  upon  due  proof  made  thereof,  either  by  the 
[  *i*i  ]  voluntary  confession  of  the  party,  or  by  the  oath  of  one  or  more 
credible  witnesses,  to  give  judgment  or  sentence  according  as  in 
and  by  the  Act  is  ordained  and  directed,  and  to  issue  warrants 
under  their  hands  for  levying  such  forfeitures  as  by  the  Act  is 
imposed  for  any  such  offence,  upon  the  goods  and  chattels  of  the 
offender,  and  to  cause  sale  to  be  made  of  the  said  goods  and 
chattels,  if  they  shall  not  be  redeemed  within  fourteen  days,  ren- 
dering to  the  party  the  overplus,  if  any  be,  and  for  want  of 
sufficient  distress,  to  imprison  the  offender  till  satisfaction  be 
made."  There  is  no  difference  whatever  marked  out  by  this 
statute  between  the  mode  of  proceeding  upon  the  original 
hearing  in  the  court  below,  or  upon  the  review  in  the  court  of 
appeal ;  nor  does  the  15  Car.  II.  c.  11,  s.  19,  which  is  the  only 
other  statute  upon  this  subject,  make  any  such  difference.  The 
19th  sect,  enacts,  "  that  no  appeal  in  any  cause  of  excise  what- 
soever shall  be  admitted,  until  the  appellant  shall  have  deposited 
the  single  duty  in  the  hands  of  the  commissioners,  farmers,  or 
sub-commissioners  of  excise,  within  whose  jurisdiction  or  division 
the  cause  was  originally  heard  and  determined,  and  have  given 
security  to  the  commissioners  of  appeals,  or  justices  of  the  peace 
respectively,  where  such  cause  is  to  be  finally  adjudged,  for  such 
forfeiture  as  upon  such  hearing  and  determination  was  adjudged 
against  him,  and  that  if  upon  the  hearing  and  determining  any 
such  appeal  the  said  original  judgment  shall  happen  to  be 
reversed  and  made  null,  then  the  said  commissioners,  farmers^ 
or  sub'Commissioners,  in  whose  hands  the  said  single  duty  was 
[*142]  deposited,  shall  restore  the  same,  or  as  much  ^thereof  as  shall 
be  adjudged  by  the  commissioners  of  appeals,  or  justices  of  the 
peace  respectively,  to  the  appellant,  and  the  party  originally 
prosecuting  shall  pay  him  the  double  costs ;  but  in  case  the  first 
judgment  shall  be  affirmed,  the  party  appellant  shall  pay  the 
like  costs  to  the  commissioner  or  commissioners  complained  of.'* 
If  the  costs  in  case  of  reversal  had  been  directed  to  be  paid  by 
the  commissioners,  instead  of  by  the  i>arty  prosecuting,  there 
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might  be  more  colour  for  contending  that  they  ought  to  be  liable  Thb  Kma 
upon  the  hearing  of  the  original  evidence  only.  But  no  Buch  the  Com- 
argument  apphes  to  the  case  of  the  party  who  originally  prose-  of^SpbaS, 
cuted,  if  he  proceed  erroneously.  The  party  prosecuting  was  a  *c. 
volunteer,  and  might  choose  whether  he  would  prosecute  or  not, 
and  should  have  previously  ascertained  whether  he  ought  to 
prosecute  or  not ;  but  the  commissioners  were  not  volunteers, 
but  could  only  proceed  upon  the  evidence  which  was  laid  before 
them  in  maintenance  of  the  charge;  and  therefore  to  mulct 
them,  because  upon  another  state  of  facts  a  different  conclusion 
ought  to  be  made,  would  be  productive  of  unjust  consequences. 
The  case  of  Breedon  v.  GiU,  1  Ld.  Bay.  219,  2  Balk.  655,  6  Mod. 
271,  is  a  decisive  authority,  that  the  commissioners  of  appeals 
ought  to  administer  new  oaths  upon  the  appeal ;  because  the 
Act  of  Parliament  is  express,  and  has  given  them  power  to 
administer  oaths  for  the  same  purpose.  And  therefore  a  pro- 
hibition was  granted  qtioad  the  admitting  of  the  depositions 
taken  in  writing  before  the  commissioners  of  excise.  But  it  is 
said  that  though  the  examination  of  the  witnesses  ought  to  take 
place  de  novo,  yet  the  same  witnesses  only  ought  to  be  heard,  in 
conformity  with  the  stat.  48  Geo.  III.  c.  74,  s.  16,  which  *enacts,  [  •i*^  1 
that  the  same  witnesses,  and  no  other,  who  shall  have  been 
before  examined  at  the  original  hearing,  shall  be  re-examined 
upon  the  appeal.  But  that  statute,  though  it  makes  the  law  in 
/uturo,  in  the  particular  case,  does  not  decide  the  law  in  other 
cases.  In  the  absence,  then,  of  any  statute,  rule,  or  authority, 
in  favour  of  the  practice,  and  upon  the  authority  of  Breedon 
V.  GiU  as  to  the  construction  and  effect  of  the  stat.  12  Gar.  II. 
and  the  duty  of  the  commissioners,  I  cannot  think  the  generality 
of  the  practice  can  be  allowed  of  itself  to  prevail  against  the 
reason  of  the  thing,  and  sense  of  the  statute  as  it  is  to  be 
collected  from  the  statute  itself,  and  the  declared  exposition  of 
it.  Indeed  upon  the  reason  of  the  thing,  evidence,  if  it  be  to  be 
heard  again  from  the  mouths  of  the  same  witnesses,  cannot  be 
precisely  the  same ;  differences  must  necessarily  arise  from  a 
varied  recollection  of  the  witnesses ;  and  unless  the  minutes 
themselves  are  to  be  the  sole  evidence,  there  can  be  no  security 
for  the  identity  of  testimony.     Upon  the  whole,  we  think  that 
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The  Kikg     the  statute  of  Car.  11.  requires  that  this  mandamus  should  be 
The  Com-     granted.      If   any  inconvenience  is  likely  to  result  from  thia 
OF  Appeals,  determination,  the  Legislature  must  be  applied  to  to  remedy  it. 


&c. 


1814.       MOLLING    AND   Others,    Assignees    of  WHITE  and 
'^''—'  LUBBEEN,   Bankrupts,   v.   BUCEEOLTZ. 

[  153  ]  (3  M.  &  S.  153— lo4.) 

A  discontinuance  of  a  former  action  is  not  complete  until  defendant's 
costs  have  been  taxed. 

The  defendant  on  the  10th  of  May  was  arrested  by  special 
capias  at  the  suit  of  the  plaintiffs,  under  a  Judge's  order  for 
900Z.,  and  was  afterwards  on  the  20th  of  May  in  pursuance  of  a 
rule  of  Court  discharged  on  filing  common  bail.  On  the  28rd 
of  June  he  was  again  arrested  upon  similar  process  at  the 
plaintiffs'  suit  for  the  same  sum,  and  on  the  same  day  was 
served  with  a  rule  to  discontinue  the  first  action,  together  with 
an  appointment  to  tax  his  (the  defendant's)  costs  on  the  next 
day,  and  the  costs  were  not  taxed  or  paid  until  that  day.  Upon 
an  affidavit  of  these  facts,  and  that  the  last  writ  was  for  the 
same  cause  of  action  as  that  upon  which  the  defendant  had  been 
before  arrested  and  discharged,  a  rule  nisi  was  obtained  for 
discharging  the  defendant  upon  filing  common  bail. 

The  Attorney-General,  who  shewed  cause,  contended,  that 
though  the  costs  of  the  former  action  were  not  taxed  and  paid  at 
the  time  of  the  second  arrest,  yet  as  the  pla^tiffs  had  before  the 
second  arrest  tendered  to  the  defendant  a  sum  more  than  sufficient 
to  cover  the  costs,  that  was  equivalent  to  a  discontinuance  of  the 
former  action. 

Marryat  and  Abbott,  contra,  urged  that  the  defendant  could 
not  be  arrested  a  second  time,  until  there  had  been  a  complete 
discontinuance  of  the  former  action,  and  that  it  was  incomplete 
so  long  as  the  taxation  and  payment  of  costs  remained  un- 
settled. 
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Lord  Ellbnbobouoh,  Ch.  J.  and  the  rest  of  the  Court  t  agreed  Molliko 

that  the  discontinuance  was  not  perfected  until  the  costs  were  buokholtz. 

taxed.}  r  154  ] 

Ride  absolute. 
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BLAKE  AND  Others,   Assignees  of  STRATFORD,   a       isii 
Bankrupt,   v.  NICHOLSON.  — ^ 

(3  M.  &  8.  167—169.)  [  167  ] 

A  printer  employed  to  print  certain  numbers,  but  not  all  conBecutive 
numbers,  of  an  entire  work,  has  a  lien  upon  the  copies  not  delivered  for 
his  gensral  balance  due  for  printing  the  whole  of  those  numbers. 

Trover  for  certain  numbers  or  parts  of  a  printed  work,  called 
Dr.  Hawker's  Commentary  on  the  Bible.  Plea,  general  issue. 
At  the  trial  before  Lord  ♦Ellenborough,  Ch.  J.  at  the  Middlesex  [  *168  1 
sittings  after  last  Term  the  case  was  this ;  the  defendant,  who 
was  a  printer,  had  been  employed  by  Stratford,  before  his  bank- 
ruptcy, to  print  several  numbers,  not  all  consecutive  numbers,  of 
the  said  work ;  of  which  he  printed  in  the  whole  8750  copies, 
and  deUvered  to  Stratford  5987,  and  the  residue  remained  with 
him  in  his  warehouse.  Stratford  supplied  the  paper  for  printing 
the  several  numbers  from  time  to  time  as  they  were  to  be  printed ; 
and  a  separate  charge  was  made  by  the  defendant  for  the  print- 
ing of  each  number,  amounting  in  the  whole  to  494Z.  2a.,  of 
which  Stratford  had  at  different  times  paid  1851.  on  account. 
Afterwards  Stratford  becoming  bankrupt,  the  plaintiffs,  as  his 
assignees,  applied  to  the  defendant  for  the  delivery  of  the  copies 
remaining  in  his  hands,  tendering  to  him  so  much  as  was  due 
for  the  printing  of  those  copies,  in  proportion  to  his  charge  for 
the  whole.  The  defendant  refused  to  deliver  them,  insisting 
that  he  had  a  lien  for  the  whole  balance.  His  Lordship  upon 
this  evidence  considered  the  work  as  one  entire  work,  and  directed 
a  nonsuit. 

Oumey  moved  for  a  new  trial ;  and  contended  that  the  defend- 
t  Le  Blanc,  J.  was  absent.         X  See  BelifanU  v.  Leuy^  2  Str.  1209. 
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Blake  ant  bad  a  right  to  detain  only  for  the  [price  of  printing  the 
Nicholson,  particular  copies  remaining  in  his  hands,  and  not  for  the  general 
balance.  The  printing  was  done  aparsim,  upon  distinct,  and 
some  of  them,  not  consecutive  numbers,  and  the  materials  were 
supplied  at  several  times  and  in  distinct  parcels,  and  the  charges 
were  made  separate  and  distinct  upon  each  number ;  the  lien 
therefore  ought  to  extend  no  farther.  General  liens  were  not 
favoured  in  the  law,  and  the  inconvenience  might  be  great,  if 
[  ♦109  ]  they  were  to  be  extended  throughout  a  whole  *work,  however 
voluminous,  such  as  the  Encyclopfledia  for  instance,  which  might 
be  in  progress  for  more  than  20  years. 

Lord  Ellenbobough,  Ch.  J. : 

I  think  the  defendant  had  a  lien  for  the  whole  ^balance,  the 
work  being  an  entire  work  in  the  course  of  prosecution,  upon  the 
same  principle  that  a  tailor,  who  is  employed  to  make  a  suit  of 
cloaths,  has  a  lien  for  the  whole  price  upon  any  part  of  them. 
It  would  be  inconvenient  if  he  was  obliged  to  make  stops  in  the 
course  of  the  work ;  the  nature  of  the  work  aflfords  a  reason  for 
his  general  lien. 

Le  Blanc,  J. : 

The  supplying  the  paper  from  time  to  time  did  not  make  it  the 
less  one  entire  work. 

Bayley,  J, : 

He  does  a  certain  portion  of  one  entire  work. 

Per  Curiam  :  Rtde  refused. 
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DOE,  ON  THE  Demise  of  BEOWNE,  v.  GEEENING.f       i^^i*- 

(3  M.  &  S.  171-173.)  ^^^• 

Devise  of  "all  the  estate  and  interest  whatsoever,  which  I  have  or  [  171  ] 
can  claim,  either  in  possession  or  reversion,  of  or  in  any  lands,  tene- 
ments, and  hereditaments  at  Ooscomb."  Held  that  evidence  was  not 
admissible  that  another  estate,  not  at  Coscomb,  was  formerly  united 
and  had  been  ever  since  enjoyed  with  the  estate  at  Coscomb,  in  order  to 
shew  that  it  passed  under  the  devise. 

Ejectment.    At  the  trial  before  Dallas,  J.  at  the  last  assizes 
for  the  county  of  Gloucester  the  case  was  this : 

Thomas  Wylde  being  seised  in  fee  of  the  remainder,  expectant 
upon  the  several  deaths  of  three  persons,  of  one  undivided 
moiety  of  a  mansion-house,  farm,  and  lands  with  the  appurten- 
ants, situate  at  Coscomb,  and  also  of  one  undivided  moiety  of  the 
manor  of  Farmcott,  and  of  the  messuages,  farms,  and  lands  with 
the  appurtenants  situate  within  the  said  manor  in  the  parish  of 
Gaiting  Power,  in  the  county  of  Gloucester,  by  his  will  dated  the 
24th  of  January,  1789,  devised  to  his  son  R.  B.  Wylde  Browne 
"all  the  estate  and  interest  whatsoever  which  I  have  or  can 
claim  either  in  possession  or  reversion,  of  or  in  any  lands,  tene- 
ments and  hereditaments  at  Coscomb  in  the  county  of  Gloucester, 
to  hold  to  my  son  his  heirs  and  assigns  for  ever."  The  testator 
died,  and  after  his  death,  and  the  death  of  the  last  of  the  three 
lives,  E.  B.  W.  Browne  entered  into  possession  of  a  moiety,  of 
the  mansion-house  and  lands  at  Coscomb,  and  of  the  manor  of 
Farmcott,  and  the  farms  and  lands  within  that  manor,  and  after- 
wards died  intestate  leaving  a  son  the  lessor  of  the  plaintiff,  who 
brought  this  ejectment  for  the  moiety  of  the  manor  of  Farmcott, 
&c.  And  in  order  to  shew  that  the  said  moiety,  &c.  passed 
under  the  said  devise,  the  plaintiff  offered  to  give  in  evidence, 
that  the  estate  at  Coscomb  formerly  belonged  to  one  Tracy,  who 
devised  it  to  his  grandson  in  tail,  *with  a  direction  that  his  trus-  [  *172  j 
tees  should  lay  out  the  rents  and  profits  during  the  minority  of 
his  grandson  in  the  purchase  of  land  near  to  Coscomb,  and  settle 

t  Distinguished  in  Homer  y.  Homer  D. ,  and  some  land  contiguous  to,  but 

(1878)  8  Ch.  D.  758,  47  L.  J.  Ch.  635,  not  within,  the  parish  and  manor  of 

39  L.  T.  N.  S.  3,  a  case  in  which  the  D.  (which  were  conterminous),  were 

derif^  was  of  lands  "at  or  within '*  held  included. — B.  C. 
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Doe  the  same ;  in  pursuance  of  which  the  trustees  in  1749  purchased 
Gbbbnikg.  the  manor  of  Farmcott ;  and  the  two  estates  had  ever  since  been 
united  and  enjoyed  as  one  estate.  The  learned  Judge  rejected 
the  evidence,  being  of  opinion  that  as  it  appeared  the  testator 
had  lands  at  Coscomb,  which  was  sufficient  to  satisfy  the  devise, 
evidence  was  not  admissible  to  shew  that  he  intended  to  devise 
other  lands  not  at  Coscomb. 

Abbott  now  moved  for  a  new  trial  upon  the  rejection  of  this 
evidence,  though  he  admitted  that  the  authorities  were  in  favor 
of  what  the  learned  Judge  ruled  But  he  said  the  principal 
authority  of  Doe  v.  Oxenden,^  beside  that  it  was  still  pending  in 
Dom.  Proc,  was  distinguishable  from  the  present ;  for  though 
that  was  a  devise  of  "  my  estate  q/","  which  was  treated  as  more 
favorable  to  the  admission  of  explanatory  evidence,  than  if  it  had 
been  as  here,  a  devise  of  *^  my  estate  at,''  and  still  the  evidence 
was  adjudged  inadmissible,  yet  there  is  this  difference  in  favor  of 
admitting  the  present  evidence,  that  it  relates  to  property  near  to 
Coscomb,  whereas  in  that  case  the  evidence  related  to  estates 
most  of  which  were  at  a  considerable  distance  from  Ashton. 

Lord  Ellenbobough,  Ch.  J.  inquired  of  Abbott  if  he  had  any 
authorities ;  to  which  he  answered  that  he  had  searched  in  vain ; 
whereupon  his  Lordship  observed  that  the  word  "  of  "  was  cer- 
r  •178  ]  tainly  a  word  of  more  *general  description  than  **  at ;  "  and 
without  some  authority  the  Court  could  not  permit  it  to  be 
agitated  that  a  word  properly  denoting  local  description,  and  not 
general  description,  could  have  a  different  sense  given  to  it  by 
the  admission  of  evidence. 

Dampieb,  J.  added  that  he  was  in  the  case  of  Doe  v.  Oxendeiiy 
and  nothing  could  be  plainer  than  what  the  testator  meant  by 
hi«  estate  of  Ashton,  if  the  evidence  had  been  admissible,  for  he 
called  all  his  maternal  property  his  Ashton  estate. 

Per  CuBiAM  :  Rule  refmed. 

t  12  R.  B.  619  (3  Taunt  147) ;  and  see  report  of  case  in  H.  L.  16  B.  B. 
(4  Dow,  65). 
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FOSTEE  V.  STEWAET.  ish. 

(3  M.  &  S.  191—202.)  Nav^^. 

The  plaintifTs  apprentice  deserted  from  the  plaintiff^s  ship  and  went  r  ^gi  i 
on  board  the  defendant's,  and  secreted  himself  until  the  defendant's  ship 
sailed,  when  he  dLscovered  himself  to  the  defendant,  and  was  allowed  to 
work  his  passage  to  H.,  for  which  place  both  ships  were  bound.  The 
two  ships  were  within  hail  on  the  way,  and  on  arrival  at  H.  the  appren- 
tice was  willing  to  return  to  the  plaintiff's  service,  but  the  defendant, 
although  the  plaintiff's  ship  was  short-handed,  persuaded  him  to  con- 
tinue on  board.  Held  that  the  plaintiff  might  waive  the  tort,  and 
recover  in  assumpsit  for  the  services  of  the  apprentice  after  arrival 
atH. 

Assumpsit  for  work  and  labour  by  the  plaintiff  and  his  ser- 
vants, and  the  money  counts.  Flea,  non  assumpsit.  At  the  trial 
before  Lord  EUenborough,  Ch.  J.  at  the  London  sittings  after 
last  Michaelmas  Term  the  plaintiff  was  nonsuited,  with  leave  to 
move  to  enter  a  verdict  in  his  favour,  with  121.  damages,  if  the 
Court  should  think  the  action  maintainable  in  that  form.  *And  [  *192  ] 
upon  a  rule  nisi  obtained  for  that  purpose,  the  Court,  on  shewing 
cause,  directed  a  case  to  be  stated  ;  the  material  facts  of  which 
are  as  follows : 

The  plaintiff,  a  ship-owner  in  London,  by  indenture  of  the  2nd 
of  December,  1811,  took  one  S.  Plumpton  to  be  his  apprentice 
for  six  years,  and  sent  him  on  board  his  (the  plaintiff's)  ship  on 
a  foreign  voyage.  The  defendant  is  master  of  the  ship  Guildford 
of  Shields,  and  in  August,  1812,  whilst  his  and  the  plaintiff*s 
ships  were  lying  at  St.  John's  New  Brunswick,  Plumpton  having, 
as  he  said,  been  ill  treated  by  the  master  of  the  plaintiff's  ship, 
absconded,  and  went  on  board  the  defendant's  ship,  where  he 
secreted  himself  without  the  defendant's  knowledge  for  two  days, 
and  until  after  the  defendant  had  weighed  anchor  to  sail  from 
that  place.  When  they  had  got  about  a  mile  from  the  land 
Plumpton  discovered  himself  to  the  defendant,  and  told  him  who 
he  was,  and  from  what  ship  he  had  deserted.  After  this,  the 
two  ships  in  the  course  of  their  passage  to  Halifax  were  once  or 
twice  within  hail  of  each  other,  but  the  defendant  did  not  com- 
municate to  the  master  of  the  plaintiff's  ship,  that  he  had 
Plampton  on  board.     The  defendant  carried  him  in  his  ship  to 
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Foster  Halifax,  to  which  he  worked  his  passage,  and  for  which  he  re- 
Stewabt.  ceived  his  food.  On  the  arrival  of  the  defendant's  ship  at 
Halifax,  Plumpton  wished  to  leave  her,  but  the  defendant  per- 
suaded him  to  continue  on  board,  and  told  him  he  would  either 
give  him  wages  or  supply  him  with  cloaths  and  pocket-money. 
At  this  time  the  defendant's  ship  was  but  thinly  manned  ;  and 
by  this  persuasion  Plumpton  sailed  in  her  to  England,  and 
arrived  at  Grimsby,  and  from  thence  sailed  to  Shields,  where  he 
was  discharged,  and  immediately  returned  to  London,  and  sur- 

[  'iss  ]  rendered  himself  *to  the  plaintiff.  During  the  whole  of  this 
period  Plumpton  did  duty  as  one  of  the  crew  of  the  defendant's 
ship ;  and  the  defendant  has  not  paid  him  any  wages,  or  given 
him  any  cloaths  or  pocket-money,  and  12Z.  is  a  fair  compensa- 
tion for  his  services  from  Halifax  to  Shields. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover ;  if  he  is,  the  rule  to  be  made 
absolute ;  if  not,  the  rule  to  be  discharged. 

Gaselee  contended  that  the  plaintiff  was  entitled  to  recover, 
inasmuch  as  he  might  waive  the  tort,  and  sue  in  assumpsit.  And 
1st  he  observed  that  12Z.  was  found  to  be  a  fair  compensation  for 
the  services  of  the  apprentice  from  Halifax  to  Shields,  and  it 
could  hardly  be  denied  but  that  an  action  of  some  kind  would  he 
against  the  defendant  for  the  services  of  the  apprentice  after  his 
arrival  at  Halifax.  Neither  could  it  be  doubted  that  in  many 
cases  where  tort  lies,  assumpsit  may  be  brought. 

[He  cited  Havihly  v.  Trott,   Cowp.  375,    Carter  v.  Bridges^ 
Comb.  450,  and  Hill  v.  Allen^  1  Ves.  sen.  83.] 
r  195  ]  These  authorities  establish  the  principle ;  but  Eades  v.  Vande- 

]nd\  and  Lightly  v.  Cloustonl  decide  the  question.  ♦    *     * 

Scarlett,  contra,  argued,  that  independently  of  the  decision 
last  cited,  which  was  founded  upon  Fades  v.  Vandeput,  and  was 
a  misapplication  of  the  principle  laid  down  in  Hambly  v.  Trott, 
it  would  be  difScult  to  shew  that  the  plaintiff  in  this  case  could 
maintain  assumpsit.      And  Eades  v.    Vandeput  could  not  be 

t  5  East,  39.  B.  R.  713 ;  and  see  note  thero. 

X  1  Taunt.   112.     Reported  in  9 
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correctly  reported ;  for  it  is  stated  to  have  been  an  action  for      Foster 
wages,  but  if  so,  how  could  it  be  material  to  charge  the  defen-     stbwabt. 
dant  with  knowledge  ?    *     *     * 

Gaselee  in  reply.     *     *     * 

Lord  Ellenborough,  Gh.  J. : 

When  this  case  was  before  me  at  Nisi  Prius,  the  plaintiffs 
right  to  recover  was  rested  upon  Eades  v.  Vandeput;  and  it 
occurred  to  me  at  that  time,  and  afterwards  still  more  strongly 
upon  looking  into  that  case,  that  it  is  but  a  very  loose  note ; 
*for  as  to  the  defendant  Vandeput,  who  was  in  the  King's  [  *198  ] 
service,  supposing  an  action  for  work  and  labour  could  have 
been  maintained,  yet  it  was  work  and  labour  for  the  King,  and 
not  for  Vandeput ;  and  therefore  in  his  character  of  captain  of  a 
ship  of  war  he  could  not  have  been  the  object  of  such  an  action. 
It  does  not  appear  however  by  the  note  of  that  case  what  the 
form  of  the  action  was ;  if  the  captain  had  enticed  away  the 
apprentice,  perhaps  he  might  have  been  liable  to  tort.  But 
under  the  uncertainty  both  of  fact  and  form  which  attends  that 
case,  I  think  no  very  material  argument  is  to  be  derived  from  it. 
However  there  are  two  other  cases,  which  do  afford  an  argument 
more  pregnant  and  important  for  the  Court  to  consider  ;  I  allude 
to  the  cases  of  Hambly  v.  Trotty  and  the  more  recent  case  of 
Lightly  v.  Clouston.  I  own  I  should  be  more  inclined,  for  the 
better  preserving  the  simplicity  of  actions,  to  hold  that  where 
the  seduction  is  the  cause  of  action,  the  action  ought  to  be  in 
tort  for  the  seduction :  still  I  should  go  the  length  of  holding 
with  the  case  in  Salkeld,!  that  where  the  apprentice  in  the 
course  of  his  service  had  acquired  a  chattel,  trover  would  lie  for 
it ;  or  if  that  chattel  had  been  converted  into  money,  that  the 
master  might  follow  it  in  all  its  representative  forms.  But  when 
it  comes  to  substituting  the  apprentice  as  an  agent  of  the  master 
for  forming  a  specific  contract,  it  seems  to  be  going  somewhat 
farther  than  the  necessity  of  the  case  requires,  or  the  authorities 
prior  to  Hambly  v.  Trott  appear  to  warrant.  What  Lord 
Mansfield  said  in  Hambly  v.  Trott y  ^'  that  if  a  man  take  a  horse 
t  Barher  v.  Dennis,  Salk.  68. 
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Foster  from  another,  and  bring  him  back,  trespass  will  not  lie  against 
Stewart,     ^^b  executor,  though  it  *will  against  him,  but  an  action  for  the 

[  *199  ]  ^^6  AQ^  ^^6  of  the  horse  will  lie  against  the  executor,"  I  can 
only  conceive  to  be  founded  on  an  assumption  that  the  action 
for  the  use  and  hire  of  the  horse  would  also  have  lain  against 
the  testator,  because  an  executor  is  liable  upon  a  supposition 
that  his  testator  would  also  have  been  liable  to  the  same 
species  of  action ;  for  an  executor  is  liable  in  the  representative 
character  which  he  bears  to  his  testator.  The  difficulty  there- 
fore is  in  taking  the  first  step,  and  saying  that  the  tort  may  be 
waived  for  an  action  for  use  and  hire  upon  the  contract ;  that 
being  somewhat  different  from  an  action  for  money  had  and 
received  for  the  produce  of  goods  sold  by  the  sheriff ;  or  the  case 
of  Smith  V.  Hodson^^  where  assumpsit  was  held  to  lie  by  the 
assignees  upon  a  contract  made  with  the  bankrupt.  In  this  case, 
upon  the  authority  of  Hambly  v.  Trott,  in  which  the  power  to 
waive  the  tort  and  take  to  the  contract  is  put  by  Lord  Mansfibld, 
and  illustrated  by  the  case  of  cutting  down  trees,  it  is  argued 
that  an  action  for  the  work  and  labour  of  the  apprentice,  that  is 
for  the  benefit  acquired  by  the  defendant  from  the  service  of  the 
apprentice,  is  maintainable.  In  Lightly  v.  Clouston  the  same 
case  was  before  the  Court,  and  it  seems  as  if  the  Chief  Justice 
upon  that  occasion  entertained  nearly  the  same  doubts  as  I  do 
now ;  but  he  appears  to  have  yielded  to  the  authorities,  and  to 
have  considered  that  the  master  might  waive  the  tort  and  adopt 
the  contract.  I  think  therefore  that  these  cases,  to  the  authority 
of  which  I  bend,  go  the  length  of  the  present  case,  though  I 
must  confess  that  I  do  not  accede  to  them  with  the  same 
conviction  that  I  do  to  many  others. 

Le  Blanc,  J. : 

I  think  it  has  been  decided  in  many  cases  that  tort  may  be 
[  *200  ]  waived,  and  an  action  on  contract  ^substituted.  I  think  also 
that  by  the  help  of  a  few  principles  the  Court  will  be  warranted 
in  determining  this  case  in  favour  of  the  plaintiff.  It  is  clearly 
established  by  all  the  cases  that  the  master  is  entitled  to  the 
labour    and    earnings    of    his    apprentice,    during   the   whole 

t  4T.  E.  211. 
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term  of  his  apprenticeship.  It  is  likewise  established  by  the  Fosteb 
cases,  that  if  those  earnings  have  got  into  the  apprentice's  stewabt. 
hands,  the  master  may  claim  and  recover  them.  That  was 
clearly  determined  in  the  case  cited  from  equity,  where  the 
apprentice  having  left  his  master  and  gone  on  board  a  privateer, 
became  entitled  to  a  share  of  a  prize ;  the  case  was  afterwards 
compromised,  but  the  opinion  of  Lord  Hardwicke  was,  that  the 
master  was  entitled  to  all  that  the  apprentice  earned;  and 
although  the  share  had  not  got  into  the  apprentice's  hands, 
yet  it  was  to  be  considered  as  earnings,  though  in  the  shape 
of  a  share  of  prize,  because  it  was  in  the  nature  of  a  com- 
pensation for  the  labour  and  industry  of  the  apprentice.  Also 
in  several  cases  it  has  been  determined  with  respect  to  the 
sheriff  who  sells  goods,  or  with  respect  to  a  person  who  is  in 
possession,  by  wrong,  where  the  party  might  bring  tort  if  he 
pleased,  yet  he  may  maintain  an  action  founded  on  contract. 
In  the  cases  which  have  decided  that  money  had  and  received 
may  be  maintained  without  any  privity  between  the  parties, 
though  it  has  been  truly  said  that  those  decisions  are  founded 
upon  the  principle  that  the  money  belongs  in  justice  and  equity 
to  the  plaintiff,  yet  in  order  to  attain  that  justice,  the  law 
raises  a  promise  to  the  plaintiff  as  if  the  money  were  received 
to  his  use,  which  in  reality  was  received  by  a  tortious  act. 
These  instances  are  independent  of  those  put  by  Lord  Mansfield 
in  Hambly  v.  Trott;  which  he  *puts  as  clear  law  though  he  does  [  *20i  ] 
not  cite  authorities  for  them.  As  in  the  instance  of  the  executor 
being  chargeable  for  the  trees  cut  by  his  testator ;  that  imports 
that  the  owner  of  the  trees  might  waive  the  tort,  and  bring  an 
action  as  for  trees  sold  and  delivered.  In  the  same  manner  the 
case  of  a  man  taking  another's  horse,  imports  that  the  trespass 
may  be  waived,  and  an  action  for  the  use  and  hire  of  the  horse 
substituted.  And  these  cases  are  independent  of  Lightly  v. 
Clotiston,  which  is  a  determination  on  this  particular  point.  As 
to  Eades  v.  Vandeput,  it  would  hardly  be  a  sufficient  authority 
as  it  stands  upon  the  report  alone,  without  farther  inquiring 
into  the  form  of  action,  for  the  Court  to  found  their  decision 
upon,  except  so  far  as  it  supports  the  general  proposition  that  I 
set  out  with,  that  the  master  is  entitled  to  the  earnings  of  his 
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FosTEB  apprentice,  and  that  the  Court  will  follow  those  earnings 
Stewart,  wherever  it  can.  Here  undoubtedly  the  plaintiff  might  have 
maintained  tort  for  the  wrongful  detaining  of  his  apprentice ; 
but,  inasmuch  as  the  defendant  has  had  a  beneficial  service 
of  the  apprentice,  the  plaintiff  may  waive  the  tort  and  require  of 
him  the  value  of  the  benefit.  I  should  also  be  inclined  to  consider 
that  as  there  was  a  contract,  the  master  might  avail  himself  of 
it,  as  the  apprentice  was  under  an  incapacity  of  making  any 
contract  except  for  the  benefit  of  his  master.  I  should  consider 
it  in  the  same  light  as  where  a  party  purchases  under  the  sheriff, 
and  has  [not  paid,  the  party  interested  may  avail  himself  of  the 
contract  made  with  the  sheriff.  TJpon  these  grounds  I  think 
this  action  is  maintainable. 

Bayley,  J. : 

To  decide  that  this  plaintiff  is  not  entitled  to  recover,  would 
[  *202  ]  be  to  over-rule  the  decision  of  ^Lightly  v.  Clauston,  and  also  to 
impeach  the  doctrine  in  Harnbly  v.  Trott.  Both  cases  appear  to 
have  been  well  considered,  and  no  contrary  authorities  have  been 
produced;  and  I  am  not  aware  that  they  contain  principles 
inconsistent  with  others.  It  has  often  been  laid  down  that  you 
may  waive  the  tort  and  bring  assumpsit ;  and  in  no  instance 
that  I  can  foresee,  will  that  be  prejudicial  to  the  defendant; 
because  in  assumpsit  the  party  cannot  recover  more  than  in  an 
action  of  tort;  in  many  instances  he  will  recover  less.  And 
oftentimes  there  would  be  a  defect  of  justice  if  this  could  not  be 
done.  After  the  death  of  the  tortfeazer  the  action  as  far  as  it 
respected  the  tort  would  not  be  maintainable,  and  therefore 
there  could  be  no  remedy  by  way  of  action  at  all  unless  the  tort 
could  be  waived.  Thus  in  the  case  of  taking  goods,  unless  the 
tort  could  be  waived,  no  action  at  all  would  lie  after  the  party's 
death.  Founding  myself  therefore  on  the  principles  laid  down 
in  Hambly  v.  Trott,  and  upon  the  decision  of  Lightly  v.  Clomtony 
I  think  this  plaintiff  is  entitled  to  recover. 

Rule  (absolute A 
t  Dampier,  J.  was  absent. 
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BIELEY,    Assignee  op  HOLT,   Bankrupt,   v.   GLAD-        i8i4. 

STONE    AND    ANOTHER.t  ^— ^' 

(3  M.  &  S.  205—222.)  [  205  ] 

"Where  by  cliarter-party  the  ship-owners  covenanted  to  receive  a  full 
cargo,  and  the  freighter  to  load  the  same,  and  to  pay  so  much  for  every 
ton  of  flax,  &C.  which  should  be  delivered  at  the  King's  beams  at  L.,  and 
BO  much  per  diem  for  demurrage,  and  the  parties  mutually  bound  them- 
selves, especially  the  ship-owners  the  ship,  her  tackle,  and  appurtenants, 
and  the  freighter  the  goods  to  be  laden  and  put  on  board,  in  a  penal 
sum,  for  the  performance  of  every  article  contained  in  the  charter- 
party:  Held  that  the  ship-owners  had  not  a  lien  upon  the  goods 
actually  brought  home  to  L.  for  a  sum  of  money  claimed  to  be  due  in 
respect  of  goods  which  were  put  on  board  at  the  loading  port,  but  after- 
wards relanded,  and  restored  to  the  agent  of  the  freighter,  under  process 
of  the  law  at  the  loading  port,  nor  for  a  sum  claimed  for  dead  freight, 
nor  for  a  sum  claimed  for  demurrage. 

Assumpsit  for  money  paid,  money  had  and  received,  &c. 
Plea  general  issue.  At  the  trial  before  Lord  Ellenborough,  Ch. 
J.  at  the  London  sittings  after  last  Hilary  Term,  a  verdict  was 
found  for  the  plaintiff  for  2,020J.  10«.  subject  to  the  opinion  of 
the  Court  upon  the  following  case : 

On  the  30th  of  July,  1812,  before  the  bankruptcy  of  Holt,  by 
deed  of  charter-party  between  the  defendants  owners  of  the  ship 
Atlas  of  the  one  part,  and  Holt  of  the  other,  the  defendants  for 
the  consideration  thereinafter  mentioned  let  to  freight  the  said 
ship  to  Holt,  his  executors,  &c.  for  a  voyage  at  and  from  Liver- 
pool to  Wyburg  or  Cronstadt,  as  directed  by  the  freighter,  his 
agents  or  assigns,  in  case  the  ship  could  with  safety  from  capture, 
seizure,  or  condemnation,  enter  and  discharge  her  cargo  at 
either  of  the  said  ports,  with  liberty  to  the  freighter  in  the 
course  of  the  voyage  to  call  at  Gottenburgh  for  orders,  and  in 
case  the  ship  should  enter  and  discharge  her  cargo  either  at 
Wyburg  or  *Cronstadt,  then  that  she  should  load  at  Cronstadt  or  [♦206  ] 
Wyburg,  as  directed  by  the  freighter,  a  return  cargo  to  be  pro- 
vided by  him  for  Liverpool,  but  in  case  the  ship  could  not  with 
safety  enter  and  discharge  either  at  Wyburg  or  Cronstadt,  then 
that  she  should,  if  so  directed  by  the  freighter,  proceed  to  and 

t  See  Fhilhp9  v.  Bodie,   13  £.  R.  528,   and  cases  referred  to  in  note 
there.— E.  C. 
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BiBLET  deliver  her  cargo  at  Stockholm  and  there  end  the  voyage  ;  and 
Gladstone.  ^^^  defendants  entered  into  the  usual  stipulations  on  the  part  of 
the  owners,  that  the  ship  being  tight,  &c.  should  be  ready  on  a 
given  day  to  receive  a  full  cargo,  not  exceeding  500  tons  of  salt, 
and  sail  to  either  of  the  destined  ports,  &c.  and  there  deliver  her 
cargo  to  the  freighter  or  his  agents  according  to  the  bills  of 
lading,  and  with  all  convenient  speed  receive  on  board  a  full  and 
complete  cargo  of  hemp,  flax,  tallow,  or  other  lawful  merchan- 
dize, and  sail  therewith  to  Liverpool,  and  there  deliver  the  same 
to  the  freighter  or  his  agents  according  to  the  bills  of  lading, 
&c.  and  that  the  ship  should  be  allowed,  for  discharging  her 
outward,  and  taking  in  her  return  cargo,  45  running  days  in  the 
whole,  to  commence  from  the  time  that  the  master  should  give 
notice  that  he  was  ready  to  discharge,  and  take  in  the  respective 
cargoes ;  in  consideration  of  which  Holt  covenanted  to  load  the 
respective  cargoes  in  Liverpool,  and  at  Cronstadt  or  Wyburg, 
and  receive  the  same  in  Liverpool  and  Bussia  within  the  days 
limited,  and  to  pay  freight  21.  Ss.  per  ton  of  40  bushels  of  salt 
taken  on  board,  with  102.  per  cent,  thereon  in  lieu  of  pilotage 
and  portcharges  on  the  outward  voyage,  the  same  to  be  paid  on 
delivery  of  the  said  outward  cargo  of  salt  at  the  port  of  discharge 
in  Bussia,  and  121.  for  every  ton  of  flax  and  hemp,  and  82.  for 
every  ton  of  tallow,  which  should  be  delivered  at  the  King's 
[  *207  ]  beams  at  Liverpool,  *with  15Z.  per  cent,  thereon  in  lieu  of 
pilotage  and  portcharges  on  the  homeward  voyage,  with  the  like 
rates  of  freight  in  proportion  upon  all  other  goods  shipped  at 
Liverpool,  the  same  to  be  paid  on  delivery  of  the  said  cargo  at 
Liverpool  by  bills  not  exceeding  three  months,  and  it  was 
stipulated  that  the  freighter  might  keep  the  ship  on  demurrage 
in  Bussia  for  unloading  and  reloading  there,  and  for  discharging 
at  Liverpool  at  15  guineas  per  day.  And  lastly,  for  the  true 
performance  of  every  article,  matter,  and  thing  therein  con- 
tained, the  parties  thereby  mutually  bound  and  obliged  them- 
selves, especially  the  defendants,  the  said  ship,  her  tackle,  and 
appurtenances,  and  Holt,  the  goods  and  merchandizes  to  le 
laden  and  put  on  board  the  said  vessel  on  the  said  voyage,  each 
unto  the  other,  and  others  of  them,  in  the  penal  sum  of  3,0C0/. 
sterling,  to  be  forfeited  and  paid  by  the  party  delinquent  to 
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the  party   observant   to  the    true  and  punctual  performance      Birley 
thereof.  Gladstone. 

Under  this  charter-party  the  ship  sailed  and  arrived  at 
Cronstadt  on  the  10th  of  October,  1812,  (0.  S.)  and  was  wholly 
discharged  and  reloaded  with  about  862  tons  of  tallow  and 
hemp  in  the  course  of  that  month,  and  the  captain  signed  bills 
of  lading  for  them,  and  there  remained  61  bundles  of  hemp 
ready  to  be  loaded,  but  the  ship  was  apparently  full.  However 
the  ice  having  blocked  up  the  river  on  the  12th,  the  ship  was 
unable  to  sail  that  year,  and  in  February  of  the  next  year,  the 
captain  proposed  that  the  hemp  should  be  unloaded  and  reloaded 
with  as  much  more  as  could  be  put  on  board,  and  it  was  found 
that  she  would  contain  about  35  tons  more,  but  the  61  bundles 
had  by  this  time  been  disposed  of,  and  the  quantity  wanted  was 
ready  at  Petersburgh,  but  was  never  put  on  board.  On  the  2nd 
of  May  the  passage  *was  clear  for  sea  at  Cronstadt,  and  on  the  [  *208  ] 
4th  at  Petersburgh.  In  the  mean  time  Holt's  agent  at  Peters- 
burgh having  drawn  bills  upon  Holt  in  this  country  on  account 
of  part  of  the  cargo,  which  bills  had  been  returned  dishonoured 
and  protested,  applied  on  the  3rd  of  May  to  the  custom-house  at 
Petersburgh,  stating  the  circumstances,  and  praying  that  he 
might  have  the  goods  relanded  and  restored  to  him.  A  decree 
was  issued  to  demand  the  same  from  the  captain  or  to  learn  his 
objections.  The  captain  objected  to  the  relanding,  alleging  that 
he  had  given  bills  of  lading  for  the  goods ;  the  customs  required 
the  bills  of  lading  and  charter-party  to  be  produced,  and  upon 
seeing  them  made  an  order  on  the  12th  of  May  conformably  to 
the  Russian  law,  to  unload  a  specified  weight  of  tallow  which 
was  found  to  be  equal  to  149  casks,  and  f  bundles  of  hemp, 

to  be  returned  to  the  agent,  and  if  the  captain  objected,  the  police 
was  to  assist.  On  the  14th  of  May  a  warrant  issued  for  that 
purpose,  and  the  proper  officers  came  on  board  and  took  off  the 
seals  from  the  hatches,  (the  captain  having  refused  his  consent) 
unloaded  the  goods  specified  in  the  order,  and  delivered  them  to 
the  agent.  While  these  proceedings  were  going  on,  the  agent 
proposed  to  the  captain  to  give  him  goods  in  lieu  of  those  to  be 
taken  out,  and  complete  his  cargo  with  other  goods,  and  on  a 

t  Blank  in  original  report. 

H  H  2 
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BiBLET  different  account,  to  which  the  captain  objected.  On  the  3rd  of 
GLADtTONF.  June  the  ship  was  again  cleared,  after  having  been  kept  by  a 
guardship,  and  was  allowed  to  sail,  and  arrived  at  Liverpool  on 
the  12th  of  July.  The  plaintiff  paid  the  defendants  2,374Z.  Ss. 
for  the  freight  of  the  goods  which  arrived  at  Liverpool,  and 
required  the  defendants  to  deliver  them,  but  they  refused  so  to 

[  •209  ]  do,  unless  the  plaintiff  would  *also  pay  them  the  following  8ums> 
viz.  l,161i.  128.  claimed  to  be  due  in  respect  of  the  tallow  and 
hemp  relanded  at  Cronstadt ;  which  sum  if  the  defendants  are 
entitled  to  it,  is  right  in  amount ;  372Z.  128.  claimed  in  respect 
of  the  space  in  the  vessel,  which  had  been  always  unoccupied 
after  the  second  stowage ;  which  sum  if  the  defendants  are  entitled 
to  it,  is  right  in  amount ;  4861.  68.  ^as  equal  to  31  days*  demurrage^ 
or  compensation  in  the  nature  of  demurrage.  The  plaintiff  in 
order  to  procure  a  delivery  of  the  goods  paid  the  defendants  the 
above  sums  out  of  the  bankrupt's  estate  under  protest. 

The  question  for  the  opinion  of  the  Court  is  whether  the 
plaintiff  is  entitled  to  recover  all  or  any,  or  any  part  of  the  said 
several  sums.  If  the  Court  should  be  of  opinion  that  the  plain- 
tiff is  entitled  to  recover  all,  or  any,  or  any  part  of  them,  the 
verdict  to  be  entered  for  the  plaintiff  accordingly ;  if  they  should 
be  of  opinion  that  the  plaintiff  is  not  entitled  to  recover  any  or 
any  part  of  them,  a  nonsuit  to  be  entered. 

Littledale  for  the  plaintiff  [cited  Phillips  v.  Rodie,  13  R.  E. 
528, 15  East,  547.  The  only  question  was  whether  the  clause  in 
the  charter-party  binding  the  ship,  &c.  in  a  penalty,  made  any 
difference,  which  he  argued  it  did  not.] 

L  211  ]  Joy,  contra  y  argued  that  the  plaintiff  was  not  entitled  to 

recover  either  of  the  three  sums,  inasmuch  as  the  defendants 
had  a  lien  in  respect  of  all  three  under  the  obligatory  clause,  and 
if  not  in  respect  of  all,  at  least  in  respect  of  the  sum  claimed  for 
the  goods  relanded.     *     *     * 

[  215 1  Littledale  in  reply.     *     *     * 

Lord  Ellbnborough,  Ch.  J. : 

I  am  clearly  of  opinion  that  no  lien  existed  at  the  time  of 
bringing  this  action,  the  only  demand  upon  which  a  lien  did 
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BiRLEY 


exist,  that  is,  on  the  cargo  actually  brought  home,  having  been 
satisfied.  Freight  is  only  due  at  the  common  law  for  the  Gladstone. 
regularly  bringing  of  the  goods  to  the  place  of  destination, 
pursuant  to  the  stipulations  and  terms  of  the  charter-party.  If 
there  be  not  a  regular  loading  of  the  goods  on  the  part  of  the 
freighter  so  as  to  give  occasion  to  the  earning  of  freight,  that 
becomes  the  subject  of  dead  freight,  and  is  a  claim  to  be  made 
by  the  shipowner  upon  the  covenant :  or  if  the  goods  having 
been  once  regularly  put  on  board,  cause  shall  afterwards  be  given 
by  the  freighter,  which  prevents  the  freight  from  *becoming  due  [  *21G  ] 
on  them,  in  that  case  also  it  is  a  subject  of  claim  under  the 
covenant  contained  in  the  charter-party.  Here  the  question  is 
not  whether  there  be  any  remedy  by  action,  but  only  whether 
there  be  the  specific  remedy  of  lien  on  the  cargo.  A  great  deal 
of  argument  has  been  very  ingeniously  rested  on  the  clause 
which  is  to  be  found  at  the  conclusion  of  the  charter-party,  by 
which  the  parties  "mutually  bind  and  obUge  themselves,  espe- 
cially the  owners,  the  ship,  her  tackle  and  appurtenances,  and 
the  freighter,  the  goods  and  merchandizes,  to  be  laden  and  put 
on  board  the  ship  on  that  voyage,  each  unto  the  other  in  the 
penal  sum  of  8,000Z."  This  is  a  mutual  penalty,  but  if  we  are 
to  consider  the  clause  in  the  way  of  a  lien,  the  remedy  will  not 
be  mutual ;  it  will  stand  thus,  that  the  owner  of  the  ship  may 
detain  the  goods  of  the  freighter  as  a  security  for  the  perform- 
ance of  covenants,  but  the  freighter  can  never  detain  the  ship, 
so  that  there  will  be  no  mutuality  of  lien  between  them.  What 
remedy  lies  upon  it  is  left  in  some  degree  of  uncertainty,  in  a 
learned  work  t  which  has  been  quoted  in  the  course  of  the  argu- 
ment. And  I  do  not  find  from  inquiries  w^hich  have  been  made, 
that  any  case  has  occurred  in  which  this  particular  clause  has 
been  commented  on  with  a  view  to  the  particular  remedy  it 
affords.  The  clause  is  not  familiar  to  us  in  England,  but  has 
been  imported  from  Pothier.  It  is  like  the  charter-party  I 
believe,  of  French  origin,  and  I  know  not  whether  there  may  not 
be  some  immediate  proceeding  upon  it  in  that  country.  But  an 
obligatory  clause  is  not  unfamiliar  to  us  in  policies  of  assurance, 
by  which  the  assurer  binds  himself,  his   heirs,  executors,  and 

t  Abbott  on  Shii)ping. 
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BiBLBT  goods,  to  the  assured.  How,  it  may  be  said,  in  an  instrument 
Gladstonb.  ^ot  under  seal  is  he  to  bind  *his  heirs  ?    But  that  again  is  a 

[  *217  ]  iorm  borrowed  from  the  French  marine  policy,  where  perhaps 
there  may  also  be  a  means  of  enforcing  it  against  the  heir.  But 
how  can  the  lien  which  is  claimed  in  this  case  be  pronounced  to 
exist  at  law?  I  do  not  say  that  a  court  of  equity  might  not 
aflFord  a  remedy  to  the  party  under  this  clause,  though  there  does 
not  seem  to  be  any  instance  of  its  having  so  done.  But  at  law 
what  lien  is  there  under  it  ?  In  PhiUipa  v.  Rodie  it  was  con- 
sidered that  a  lien  for  freight  existed  only  in  respect  of  freight, 
which  was  actually  earned  by  the  arrival  of  the  goods  at  the 
stipulated  place  of  destination.  Perhaps  here,  as  in  Phillips  v. 
Rodie,  an  action  would  lie  on  the  covenant  for  damages,  for 
preventing  the  ship-owners  from  acquiring  the  means  of  obtain* 
ing  the  freight,  by  putting  on  board  a  deficient  cargo.  But  it  is 
absurd  to  imagine  that  this  clause,  which  cannot  be  mutually 
obligatory,  was  intended  to  give  a  lien  on  one  side  without  the 
like  remedy  on  the  other.  Whatever  benefit  therefore  is  to  be 
derived  out  of  it,  seems  as  if  it  must  be  derived  through  the 
medium  of  a  court  of  equity.  There  has  been  no  remedy 
afforded  under  it  in  a  court  of  law,  and  still  less  by  means  of 
actual  hen ;  which  is  the  act  of  the  party.  This  is  not  freight 
earned  within  the  terms  of  the  charter-party ;  it  falls  Under  the 
general  covenants,  either  for  demurrage  or  for  providing  a  full 
cargo,  but  the  party  cannot  have  this  suppletory  remedy  by  way 
of  lien.  It  would  be  going  too  far  to  hold  that  this  clause  gave 
him  a  lien  for  the  non-performance  of  covenants.  If  he  had  a 
lien,  the  consequence  would  be  that  the  other  party  might 
obtain  the  goods  clear  of  the  lien  by  tendering  the  money  ;  but 

[  *2i8  ]  he  *could  not  by  so  doing  absolve  himself  from  the  non-perform- 
ance of  covenants. 

Lb  Blanc,  J. : 

This  is  a  question,  not  arising  upon  an  action  brought  to  re- 
cover the  value  of  the  goods  from  the  ship-owners,  but  upon  an 
action  brought  by  the  assignee  of  the  freighter  to  recover  money 
paid  by  him  to  the  ship-owners  under  protest.  With  respect  to 
the  cargo  which  has  been  brought  home  there  is  not  any  ques- 
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tion ;  because  it  is  clear  the  ship-owners  were  entitled  to  detain  Biblby 
it,  until  the  money  due  for  freight  was  paid.  As  to  that  there-  Gladstone. 
fore  there  can  be  no  doubt  that  the  plaintiff  is  not  entitled.  The 
next  question  arises  upon  a  claim  for  dead  freight,  or  unoccupied 
space,  whether  the  ship-owners  can  detain  the  cargo  actually 
brought  home  until  they  are  satisfied  in  payment  for  a  full  cargo. 
And  the  next  question  arises  upon  a  claim  for  demurrage.  With 
respect  to  these  two  claims,  I  think  that  no  question  could  have 
been  made,  had  it  not  been  for  the  concluding  penal  clause  in  the 
charter-party ;  for  without  that,  the  case  of  Phillips  v.  Rodie 
would  have  precluded  the  question.  These  two  points  therefore 
depend  upon  that  clause.  There  is  only  one  more  remaining 
question,  which  arises  upon  a  claim  made  for  freight,  in  respect 
of  goods  which  were  actually  put  on  board  in  Bussia,  but  taken 
out  again  by  process  conformably  to  the  Bussian  law,  in  conse- 
quence of  the  charterer  having  failed  in  answering  the  bills 
drawn  upon  him.  That  question  depends  upon  whether  freight 
was  earned  in  respect  of  them  so  as  to  entitle  the  ship-owners  to 
detain.  The  two  points  upon  the  claim  for  demurrage  and  dead 
freight  have  been  fully  discussed  and  explained  by  my  Lord.  It 
is  impossible  *that  this  obligatory  clause  can  be  construed  to  [  *2i9j] 
mean  that  the  owners  of  the  ship  should  have  a  lien  on  the  goods 
brought  home,  for  every  breach  of  covenant  contained  in  the 
charter-party,  as  for  instance  the  not  loading  a  full  cargo  and  for 
demurrage.  The  remedy  for  such  matters  rests  entirely  in  cove- 
nant :  the  clause  could  not  mean  to  give  the  ship-owners  a  lien  : 
if  such  had  been  its  intention  it  might  easily  have  been  expressed 
in  a  very  few  words,  that  the  ship-owners  should  have  a  right  to 
detain  the  goods  which  should  be  brought  home,  until  all  their 
demands  under  the  covenants  were  satisfied.  Instead  of  this, 
the  clause  in  question  is  introduced,  not  for  the  first  time,  the 
effect  of  which,  whatever  it  may  be,  cannot  be  attained  fully  in  a 
court  of  law.  One  strong  argument  against  it  is,  that  one  party 
cannot  by  possibility  avail  himself  of  the  lien,  I  mean  the  owner 
of  the  goods  cannot  withhold  the  ship  ;  and  so  I  think  the  ship- 
owners cannot  avail  themselves  of  this  clause,  to  detain  the  goods 
until  these  specific  sums  are  paid,  or  in  other  words,  their  de- 
mands under  the  covenants  are  satisfied.    They  must  rest  on 
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BiBLET  the  compensation  to  be  obtained  in  damages  for  the  several 
GladbVoiyf.  breaches  of  covenant.  As  to  the  last  point,  I  mean  the  claim  in 
respect  of  those  goods  which  were  put  on  board  and  afterwards 
relanded  and  restored,  I  think  the  goods  cannot  be  considered 
as  having  become  liable  to  freight,  because  no  freight  was  earned 
upon  them.  There  is  no  case  to  shew  that  freight  has  been  con- 
sidered as  earned  for  goods  merely  put  on  board,  and  not  carried 
home,  but  taken  away,  before  any  step  made  towards  the  perform- 
ance of  the  voyage.  It  might  be  a  breach  of  covenant  to  unload 
them,  after  they  were  once  on  board,  and  thereby  prevent  the 

[  *220  3  *party  from  acquiring  his  freight  upon  them,  but  freight  cannot 
be  considered  as  earned  merely  from  the  circumstance  of  the 
goods  having  been  put  on  board.  An  action  might  he  against 
the  party  for  misconducting  himself,  but  I  cannot  consider  that 
freight  has  been  earned  upon  them,  subject  to  the  payment  of 
which  the  ship-owners  are  entitled  to  detain  the  goods  actually 
brought  home.  Neither  am  I  prepared  to  say  that  the  freighter's 
agent  abroad  was  to  be  considered  as  acting  in  respect  of  the  re- 
landing  of  the  goods  as  agent  for  the  freighter  at  home.  He 
acted  indeed  as  his  agent  in  loading  the  goods,  but  hostilely  to 
his  employer  afterwards,  when  he  proceeded  under  the  process  of 
the  courts  in  Eussia,  though  what  was  done  by  him  was  in  con- 
sequence of  the  act  of  his  principal.  It  seems  to  me  impossible, 
in  any  view  of  the  case,  in  a  court  of  law  to  consider  that  the 
ship-owners  are  entitled  to  detain  these  goods  for  this  sum  of 
money  claimed  as  freight.  Consequently,  the  defendants  are 
only  entitled  so  far  as  freight  is  due  to  them  on  the  first  point. 
With  respect  to  the  other  three  sums  of  money,  I  think  the 
plaintifif  is  entitled  to  recover. 

Bayley,  J. : 

I  entirely  concur  with  my  Lord  and  my  brother  Le  Blanc, 
that  the  plaintiff  has  no  right  to  compel  the  payment  of  the 
three  sums,  for  dead  freight,  for  demurrage,  and  for  the  goods 
put  on  board  in  Bussia,  and  afterwards  unloaded  there,  and 
taken  away.  As  to  the  charge  for  demurrage,  and  dead  freight, 
laying  out  of  the  case  the  concluding  clause  of  the  charter-party, 
Phillips  V.  Rodie  is  in  point  to  shew,  that  the  captain  had  no 
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right  to  detain  the  goods.  As  to  the  freight  for  the  goods  put  on  Biblet 
board,  and  *afterward8  taken  out,  the  learned  counsel  has  relied  Gladstone. 
with  great  ingenuity  on  Sodergren  v.  Flight  A  That  case,  how-  [•221  ] 
ever,  is  distinguishable  :  it  was  there  decided  that  the  master  had 
a  lien  upon  the  goods  remaining  on  board,  in  respect  of  the 
freight  due  upon  that  portion  of  the  goods,  and  also  upon  another 
portion  which  had  been  brought  home  and  delivered.  For  the 
Court  considered  that  the  portion  of  the  cargo  which  had  been 
delivered,  had  been  so  delivered  upon  an  understanding  that  the 
captain  was  to  have  a  lien  for  the  freight  of  the  whole  upon  the 
residue.  But  here  no  freight,  to  be  properly  called  freight,  can 
be  considered  as  due  in  respect  of  that  portion  of  the  goods  which 
was  put  on  board,  and  afterwards  taken  away  ;  whereas  in  Soder- 
gren V.  Flight  freight  was  due.  Here  we  cannot  be  sure  that 
any  freight  would  ever  have  become  due,  in  respect  of  the  goods 
which  were  merely  put  on  board.  In  order  to  entitle  a  party 
to  freight  the  goods  must  reach  the  port  of  destination,  and  be 
deliverable.  How  can  we  say  with  certainty  that  this  portion  of 
the  goods  would  ever  have  reached  its  destination  ?  It  is  said 
indeed  that  the  ship  and  the  rest  of  the  cargo  did  arrive ;  so  they 
did ;  but  it  does  not  necessarily  follow,  that  if  the  whole  had 
been  on  board,  the  ship  with  her  cargo  would  have  arrived.  The 
ship  would  have  been  more  deeply  laden,  or  she  might  have  been 
detained  later,  or  other  accidents,  in  consequence  of  having  the 
whole  cargo  on  board,  might  have  prevented  her  arrival.  Here, 
perhaps,  the  ship-owners  would  be  entitled  to  damages  against 
the  shipper  for  that  portion  of  the  goods  which  was  taken  away, 
but  those  damages  would  be  in  the  nature  of  dead  freight,  as  in 
the  case  of  Phillips  v.  Rodie.  If  then  the  captain  had  *no  right  [  *222  ] 
to  detain  the  goods  independently  of  this  last  clause,  is  it  the 
proper  construction  to  be  put  upon  that  clause,  that  it  was  in- 
tended by  the  parties  to  subject  the  goods  to  a  lien  ?  If  that 
were  the  intention,  it  would  subject  the  goods  to  a  lien  for  every 
breach  of  the  charter-party,  however  minute ;  and  the  owner  of 
the  ship  would  be  entitled  to  detain  the  goods  until  he  was  paid 
a  compensation  for  damages,  however  small.    That  would  be  so 

t  Cited   in   Haruon   v.   Meyer,   6      Bayley,  J.  in   Coch  v.  Taylor,   13 
East,  622  (8  B.  B.  578),  and  also  by      East,  403  (12  B.  B.  382).~B.  C. 
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BiBLET  monstrous  as  to  make  a  construction  leading  to  that  consequence 
Gladstone,  absurd.  We  cannot,  unless  we  were  bound  by  authorities,  say 
that  such  ought  to  be  its  construction.  Here  the  owner  of  the 
goods,  being  bound  in  a  certain  sum  as  a  penalty,  in  like  manner 
as  the  owner  of  the  ship,  it  could  only  be  the  intention  of  the 
parties  that  the  one  should  be  subject  to  a  lien,  if  the  other  was 
also  subject  to  a  corresponding  lien.  But  the  ship-owner  could 
never  have  been  subject  to  a  lien,  therefore  it  is  a  fair  argument 
upon  the  construction  to  say  that  neither  was  it  intended  that 
the  owner  of  the  goods  should  be  subject  to  a  lien.  Therefore 
the  plaintiff  is  entitled  to  recover  the  three  sums  demanded. 

Judgment  for  the  plaintiff  A 


1814.  THE  KING  V.   THE  INHABITANTS  or  BIL- 

^—'  LINGSHURST. 

[  250  ]  (3  M.  &  S.  250—259.) 

A  person  whose  baptismal  name  and  surname  was  A.  L.  was  married 
by  banns  by  the  name  of  G.  S.,  haying  been  known,  in  the  parish  where 
he  resided  and  was  married,  by  that  name  only,  from  his  iirst  coming 
into  the  parish  till  his  marriage,  which  was  about  three  years :  Held 
that  the  marriage  was  valid. 

The  Quarter  Sessions  upon  appeal  confirmed  an  order  for  the 
removal  of  George  Smith,  his  wife  and  children,  from  the  parish 
of  Salehurst  to  the  parish  of  Billingshurst,  in  Sussex,  subject  to 
the  opinion  of  this  Court  upon  the  following  case  : 

The  pauper,  whose  baptismal  and  surname  is  Abraham 
[  *25i  ]  Langley,  and  whose  legal  settlement  is  in  Billingshurst,  *was 
married  to  his  present  wife  in  the  parish  of  Lamberhurst,  by 
banns,  about  four  years  ago,  by  the  name  of  George  Smith. 
Previously  to  his  marriage  he  had  resided  about  three  years  at 
Lamberhurst,  during  which  time,  and  from  his  first  coming  into 
that  parish,  and  during  all  the  time  he  remained  there,  and 
afterwards  until  and  at  the  time  of  his  removal,  he  was  known 
by  the  name  of  George  Smith  only.  The  wife  and  children 
have  no  settlement  in  Billingshurst,  unless  they  have  acquired 
one  by  the  marriage. 

t  Dampier,  J.  was  absent. 
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Courthope  and  Bowen  in  support  of  the  order  of  Sessions    The  Eiva 
contended  that  the  marriage  was  valid,  and  therefore  that  the    thb^'nha- 
wife  and  children  were  entitled  to  the  husband's  settlement.   ^i^^Qg/ 
And  they  argued  that  the  stat.  26  Geo.  II.  c.  33,  which  directs  "a       hubst. 
notice  in  writing  of  the  true  christian  and  surnames  of  the  parties 
to  be  delivered  to  the  minister,"  &c.  was  well  satisfied  in  this 
instance  by  the  name  of  George  Smith,  that  being  the  name  by 
which  alone  he  was  known  at  the  place  of  his  residence,  and 
which  he  had  gained  by  reputation. 

[He  proceeded  to  comment  on  the  cekseaotFranklandv.  Nichol- 
soHy  p.  478  jposty  and  the  other  cases  of  which  notes  are  appended 
on  pages  480 — 484^08^;  and  he  further  observed  that  the  Mar- 
riage Act  was  only  confirmatory  of  the  ancient  law,  as  it  stood 
upon  the  25  Hen.  8  and  the  Canons.] 

D'Oyly  and  lAmg^  contra,  after  observing  that  doubts  were 
entertained  at  the  Commons  upon  the  validity  of  this  marriage, 
contended  that  it  was  void,  by  reason  that  the  banns  were  not 
published  in  the  true  christian  and  surnames,  but  more  especially 
in  the  true  christian  name,  of  the  party ;  [and  they  also  com- 
mented on  the  eases  of  which  notes  are  subjoined  as  above 
mentioned] . 

Lord  Ellbnborough,  Ch.  J. :  [  266  ] 

All  that  the  law  requires  on  this  subject  is,  that  marriages 
shall  be  solemnized  either  by  licence,  or  publication  of  banns, 
otherwise  the  stat.  26  Geo.  II.  c.  33,  s.  8,+  declares  that  they 
shall  be  void.  The  statute  does  not  specify  what  shall  be  neces- 
sary to  be  observed  in  the  publication  of  banns ;  or  that  the 
banns  shall  be  published  in  the  true  names ;  but  certainly  it 
must  be  understood  as  the  clear  intention  of  the  Legislature  that 
the  banns  shall  be  published  in  the  true  names,  because  it 
requires  that  notice  in  writing  shall  be  delivered  to  the  minister 
of  the  true  christian  and  surnames  of  the  parties  seven  days 
before  the  publication ;  and  unless  such  notice  be  given  he  is 
not  obliged  to  publish  the  banns.  The  question  then  is,  has 
there  been  in  this  case,  that  which  is  required,  a  due  notification 
t  Eep.  4  Geo.  IV.  c.  76,  s.  1. 
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Thb  King  by  the  minister,  on  a  Sunday  in  time  of  divine  service,  of  one  of 
The  iNHA-  the  persons  intending  to  contract  marriage.  Now  it  appears 
^BiLUNos'   *^^*  ^^^^  notification  has  been  made  by  the  name  of  George 

HURBT.  Smith,  by  which  name  alone  the  party  was  known  iq  the  place 
where  he  resided,  and  which  he  had  borne  for  three  years  prior 

[  *257  ]  *to  the  celebration  of  the  marriage,  in  that  place,  and  that  he 
was  not  known  there  by  any  other  name.  It  would  lead  to 
perilous  consequences  if  in  every  case  an  inquiry  were  to  be 
instituted,  at  the  hazard  of  endangering  the  marriage  of  a 
woman,  who  had  every  reason  to  think  she  was  acquiring  a 
legitimate  husband,  whether  the  name  by  which  the  husband 
was  notified  in  the  banns  were  strictly  his  baptismal  name,  or 
whether  at  the  period  of  his  baptism  he  may  not  have  received 
some  other  name.  What  the  consequences  might  be  of  encou- 
raging such  inquiries,  as  to  the  avoiding  of  marriages,  and 
bastardizing  the  issue  of  them,  it  is  not  very  diflficult  to  imagine. 
The  object  of  the  statute  in  the  publication  of  banns  was  to 
secure  notoriety,  to  apprize  all  persons  of  the  intention  of  the 
parties  to  contract  marriage  ;  and  how  can  that  object  be  better 
attained,  than  by  a  publication  in  the  name  by  which  the  party 
is  known?  If  the  publication  here  had  been  in  the  name  of 
Abraham  Langley,  it  would  not  of  itself  have  drawn  any  attention 
to  the  party,  because  he  was  unknown  by  that  name,  and  its 
being  coupled  with  the  name  of  the  woman  who  probably  was 
known,  would  perhaps  have  led  those  who  knew  her,  and  knew 
that  she  was  about  to  be  married  to  a  person  of  another  name, 
to  suppose  either  that  these  were  not  the  same  parties,  or  that 
there  was  some  mistake.  Therefore  the  pubUcation  in  the  real 
name,  instead  of  being  notice  to  all  persons,  would  have  operated 
as  a  deception ;  and  it  is  strictly  correct  to  say,  that  the  original 
name  in  this  case  would  not  have  been  the  true  name  within  the 
meaning  of  the  statute.  On  these  grounds  I  think  that  the  Act 
only  meant  to  require  that  the  parties  should  be  published  by 

[  •258  ]  their  known  and  acknowledged  names,  and  to  hold  *a  different 
construction  would  make  a  marriage  by  banns  a  snare,  and  in 
many  instances  a  ruin  upon  innocent  parties.  The  Court  there- 
fore cannot  lend  itself  to  a  construction  which  would  be  pregnant 
with  such  consequences. 


VOL.  XV.]  1814.     K.  B.     3  M.  &  S.  258—259.  477 

Le  Blanc,  J. :  The  King 

V. 

This  question  comes  before  the  Court  under   circumstances    The  inha- 

,.,...  ,   .  ,.,  .  ,  mi  1  BITANTS  OF 

which  strip  it  of  anythmg  hke  fraud.  The  pauper  who  was  billinos- 
known  in  the  parish  by  the  name  of  George  Smith  only,  is  ^^*®''^- 
notified  to  the  minister  by  that  name,  and  the  banns  are  regularly 
published  in  that  name  in  the  parish  church.  And  the  objection 
is,  that  the  marriage  is  null  and  void,  because  the  name  of  George 
is  not  the  true  name  by  which  he  was  baptized,  and  because 
Smith  is  not  his  true  surname  ;  wherefore  it  is  argued  that  this 
was  a  marriage  without  publication  of  banns.  It  is  material  to 
look  to  the  Marriage  Act  in  order  to  see  in  what  way  it  directs 
the  banns  to  be  published.  The  only  clause  which  directs  the 
true  christian  and  surnames  to  be  used  is  the  second,  and  that 
has  reference  to  the  notice  to  be  given  to  the  minister ;  it  requires 
that  a  notice  in  writing  shall  be  delivered  of  the  true  christian 
and  surname  of  the  persons  to  be  married.  A  subsequent  clause 
(s.  8)  forbids  any  person  to  solemnize  marriage  without  publica- 
tion of  banns,  unless  by  licence,  under  the  pain  of  being  adjudged 
guilty  of  felony,  and  provides  for  the  punishment  of  persons 
who  shall  so  do;  and  then  it  concludes  "that  all  marriages 
solemnized  without  publication  of  banns  or  licence  shall  be  null 
and  void  to  all  intents  and  purposes."  To  be  sure  the  argument 
here  must  necessarily  be,  that  a  marriage  by  banns  which  are 
published  not  in  the  true  christian  and  surnames  of  the  ^parties,  [  *259  ] 
is  a  marriage  without  publication  of  banns.  But  I  cannot  accede 
to  that  argument,  recollecting  what  was  the  object  of  this  pro- 
vision in  the  Marriage  Act.  The  object  of  it  was  to  insure 
notoriety  to  the  transaction,  and  I  think,  the  Court  recollecting 
that,  cannot  say  that  a  marriage  by  banns,  published  in  the 
names  by  which  alone  the  party  was  known,  is  a  marriage 
without  publication  of  banns.  The  argument  is,  that  a  marriage 
by  publication  of  banns  means  by  publication  of  banns  in  the 
real  names  of  the  parties  only ;  but  the  statute  has  said  no  such 
thing.  If  the  banns  be  published  in  the  names  of  the  party  by 
which  alone  he  is  known,  and  there  is  no  fraud,  whether  that  be 
the  true  christian  or  surname  of  the  party  or  not,  I  think  the 
marriage  is  good  within  the  meaning  of  the  statute.  Therefore 
I  am  of  opinion  that  upon  the  present  occasion  everything  was 
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The  Kikg  done  that  was  sufficient  to  give  that  notification  of  the  marriage 

Thb  iKHA-  which  it  was  the  object  of  the  Marriage  Act  to  insure. 

BITAXTS  OP 

HUB8T.  I*®r  Curiam  :  t                                Oi'der  of  Sessions  confirmed. 


The  following  are  notes  of  the  cases  cited  in  the  arguments 
of  the  above  case  : 


1806. 
May  29. 

<  'oHsutory 
(\mrt  flf 
London, 

[  259, ».  ] 
Judgment. 


♦260, «.] 


FRANKLAND    v.   NICHOLSON,   falsely   cALLmo   hbbselp 
FEANKLAND. 

(3  M.  &  S.  259,  n.— 262,  n.) 
SiK  W.  Scott  : 

This  is  a  proceeding  for  nullity  of  marriage,  which  is  admitted  to  have 
been  had  in  effect  between  Anthony  Frankland  and  Ann  Nicholson,  on  the 
ground  of  an  improper  publication  of  banns,  she  having  been  described  in 
the  banns  by  the  assumed  name  of  Ross.  This  suit  is  founded  upon  the 
Marriage  Act,  which  directs  that  there  must  be  a  publication  of  the  true 
christian  and  surname  of  the  parties.  I  think  proper  to  observe,  that  the 
rule  to  be  applied  to  it,  if  it  had  rested  upon  the  old  ecclesiastical  law  of  the 
country,  would  be  the  same  as  if  *no  Marriage  Act  had  subsisted.  By  that 
law  the  publication  of  banns  is  necessary ;  marriage  is  a  contract  by  which 
the  relation  of  parties  to  the  public  is  materially  altered ;  it  is  a  contract 
which  is  to  be  entered  into  by  the  parties  with  all  public  notoriety,  and 
which  is  to  be  performed  in  a  public  place.  The  high  importance  of  thi;3 
contract  has  required  by  the  known  law  of  the  country,  and  every  christian 
country,  that  there  shall  be  a  publication  of  banns,  to  give  validity  to  a  con- 
tract Bui  generic.  The  word  **  banns,''  in  the  old  German  language,  signified 
a  publication,  meaning  that  there  should  be  a  previous  notification  generally 
to  the  world,  that  aU  persons  may  have  notice  that  such  and  such  persons 
are  going  to  be  married.  This  condition  is  never  relaxed  but  by  dispensa- 
tion in  the  way  of  licence.  If  this  be  so,  what  is  the  publication  the  law 
requires?  I  think  nothing  can  be  more  clear  than  that  the  publication 
should  notify,  what  it  is  fit  the  world,  for  public  purposes,  should  know, 
that  such  persons  are  going  to  enter  into  that  state  and  condition  of  life.  A 
publication  that  A.  and  B.  were  going  to  be  married,  when  in  fact  it  was  C. 
and  D.,  would  be  a  nuUity  .in  itself,  and  consequently  a  marriage  grafted 
upon  it  must  be  a  nullity  likewise ;  and  though  later  times  have  introduced 
a  very  relaxed  practice,  yet  by  the  known  law  of  the  country  it  requires  a 
publication  by  banns,  at  least  where  not  dispensed  with  by  the  ordinary, 
which  the  statute  law  reaffirms  and  strengthens.  Now  it  has  been  argued 
that  the  true  and  proper  christian  and  surname  of  the  party  cannot  be 
altered  but  by  proper  authority,  by  the  King's  licence,  or  an  act  of  the 
Legislature :  yet  there  may  be  cases,  where  names  acquired  by  general  use 
and  habit  may  be  taken  by  repute  as  the  true  christian  and  surname  of  the 
parties.    If  a  person  has  acquired  a  name  by  repute,  in  fact  the  use  of  the 
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Nicholson. 


true  name  in  the  banns  would  be  an  act  of  concealment,  that  would  not 
satisfy  the  public  purposes  of  the  statute ;  therefore  I  do  say  that  names  so 
acquired  by  use  and  habit  might  supersede  the  use  of  the  true  name ;  and 
if  this  case  came  up  to  this  requisition,  I  should  think  the  party  entitled  to 
have  the  marriage  affirmed.  The  statute  has  prescribed  several  rules,  and 
this  by  publication  of  banns  of  the  true  christian  and  surname  of  the  parties, 
for  the  purpose  that  every  person  may  be  informed  what  is  going  to  pass. 
The  public  at  large,  the  relations,  the  parties  themselves,  have  an  interest 
in  it ;  until  the  marriage  is  solemnized  there  is  a  locue  poenitentice.  They 
may  reoeiye  very  important  information  of  the  conduct  and  character  of  the 
parties,  who  are  going  to  enter  into  this  contract  for  life :  there  may  be 
persons  well  acquainted  with  the  particulars,  whether  of  his  or  her  conduct, 
which  may  alter  the  resolution  of  either  of  the  parties  themselves.  In  this 
particular  case,  suppose  the  party  had  been  described  by  her  own  proper 
name,  there  might  have  been  persons  acquainted  with  her  conduct,  which 
might  have  influenced,  and  fairly  influenced  the  party  himself ;  therefore 
the  publishing,  not  in  the  true  name,  deprives  him  of  that  information 
which  he  has  a  right  to  possess.  I  do  not  hold  it  to  be  necessary  that  there 
should  be  actual  fraud  on  the  individual  x>arty ;  it  is  enough  if  the  thing 
leads  *to  a  probability  of  fraud ;  and  this  mode  of  conducting  the  matter  [  *261,  ».  | 
would  lead  to  such  consequences  and  mischief,  as  it  is  the  intention  of  the 
Legislature  to  prevent.  It  seems  to  me  that  Courts  of  justice  are  only 
following  up  that  intention  in  preventing  such  modes  as  are  so  obnoxious, 
and  lead  to  fraud :  certainly  if  this  mode  was  permitted,  a  man  might  be 
married  to  the  wife  of  another  person  without  the  slightest  knowledge  of  the 
fact;  and  many  instances  might  be  put  in  which  a  liberty  of  this  kind  would 
be  extremely  grievous.  And  in  all  those  cases,  where  a  false  name  is 
assumed  for  the  publication  of  banns,  it  may  be  considered  as  an  imposition 
on  the  party  himself:  it  may  prevent  him  from  having  that  information 
which  ought  to  be  open  to  him,  up  to  the  very  time  when  the  contract  is 
pronounced  irrevocable.  If  the  fact  had  come  out  that  the  woman  had 
grossly  misrepresented  her  condition  and  state  of  life,  it  might  have  altered 
the  intention  of  the  party,  with  respect  to  this  marriage ;  therefore,  if  the 
woman  has  been  guilty  of  practising  this  fraud,  and  imposing  upon  the  man 
with  respect  to  her  condition  (holding  even  possible  fraud  in  this  case)  it  is 
enough.  But  in  this  case  there  is  a  fraud  practised ;  there  was  an  assump- 
tion of  the  name  of  Eoss  in  such  a  way,. as  will  justify  the  Court  in  holding, 
that  it  had  not  superseded  the  other  name,  and  that  it  was  this  very  person 
that  was  going  to  be  married.  One  would  rather  have  expected  witnesses 
would  have  been  called  to  establish  the  fact,  that  in  the  district  in  which 
this  woman  lived,  such  was  the  name  by  which  she  generally  passed,  either 
by  Miss  or  Mrs.  Boss,  as  she  thought  proper  to  describe  herself ;  but  nothing 
of  that  appears ;  it  is  left  to  the  testimony  of  the  sister  and  brother  of  the 
party.  The  sister  says  that  about  two  years  and  a  half  ago  she  met  her 
sister  in  the  street  by  accident,  not  having  seen  her  for  two  or  three  months 
preceding,  and  inquired  of  her  where  she  lived,  and  she  told  the  deponent 
she  lived  at  No.  19,  Portugal  Street,  Clare  Market ;  saying,  if  deponent 
called  upon  her  she  must  ask  for  Mrs.  Eoss ;  that  deponent  soon  after  did 
call  at  Xo.  19,  Portugal  Street,  and  inquired  for  Mrs.  Boss,  and  was  accord- 
ingly introduced  to  her  said  sister,  who  on  that  occasion  said  she  had  acci- 
dentally met  with  a  gentleman  who  wanted  to  have  her.    I  cannot  collect 
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Fbakklaxd  ^m  this  any  thing  more,  than  that  at  the  house  where  she  lived  she  was 
«.  known  by  that  name ;  it  is  too  much  to  conclude  from  this  that  she  bore  it 

Nicholson,  ^^j  marriage.  But  the  gentlemen  say,  down  to  the  marriage  she  did  actually 
go  by  that  name.  But  there  is  an  interrogatory  (which  I  presume  the 
gentlemen  did  not  read)  to  this  effect,  '*  that  the  ministrant,  for  long  tLme 
before  the  marriage  between  her  and  the  producent,  passed  as  his  wife,  and 
went  by  the  name  of  Frankland ; ''  therefore  she  was  cohabiting  with  this 
man  for  some  time  before  the  marriage.  I  think  there  is  not  proved  such  a 
use  of  the  new  name,  as  comes  up  to  the  requisition  of  the  statute.  The 
statute  requires  the  true  christian  and  surname,  and  unless  there  be  a  publi- 
cation to  that  effect  it  cannot  be  qualified,  the  marriage  m\ist  be  pronounce<l 
null  and  void.     I  do  not  know  that  it  is  necessary  to  shew  a  particular  fraud 

[  •262,  ».  ]  in  ♦each  case ;  but  here  is  a  fraud  practised  on  the  party  as  to  the  condition 
and  situation  of  the  woman ;  likewise  a  fraud  upon  the  public,  being  in 
violation  of  the  law,  and  also  a  fraud  upon  the  officiating  minister,  whose 
duty  it  is  to  inquire  into  the  requisites,  whether  the  parties  are  living  within 
the  parish.  I  am,  therefore,  of  opinion  that  this  marriage  is  not  a  legal  one, 
and  must  be  pronounced  null  and  void. 


1812. 
Jan. 

CoMistory 
Court, 

[  262,  ».  ] 


Jutlgment. 


PODGETT   V.   TOMKYNS,    falsely   calling   hekself   POUGETT. 
(3  M.  &  S.  262,  «.— 2W,  «.) 

This  was  a  suit  for  nullity  of  marriage,  by  reason  of  publication  of  banns 
by  a  fali>e  name  of  one  of  the  parties  who  was  a  minor. 

It  appeared  that  William  Peter  Pougett,  a  minor  under  sixteen  years  of 
age,  was  married  to  Letitia  Tomkyns,  his  father's  maid-servant,  and  that  the 
banns  were  published,  and  the  marriage  celebrated,  in  the  names  of  William 
Pougett  and  Letitia  Tomkyns,  whereas  the  real  name  of  the  minor  was 
William  Peter  Pougett.  It  farther  appeared  that  he  was  generally  known 
and  addressed  by  the  name  of  Peter  only,  and  that  very  few  people  were 
acquainted  with  the  fact  that  he  had  likewise  the  christian  name  of  William. 
The  marriage  took  place  in  the  church  of  St.  Andrew's,  Holbom,  in  which 
parish  the  parties  had  never  resided. 

Sib  W.  Scott  : 

This  is  a  suit  brought  by  Joseph  Pougett,  Esq.,  father  of  William  Peter 
Pougett,  a  minor,  to  annul  the  marriage  which  has  taken  place  between  his 
son  and  Letitia  Tomkyns,  on  the  ground  of  minority  and  want  of  consent, 
and  undue  publication  of  banns.  William  Peter  Pougett,  the  son,  was  bom 
at  Surat  in  the  East  Indies  in  May,  1794,  and  the  marriage  is  proved  to  have 
taken  place  in  January,  1810,  consequently  he  was  at  the  time  under  sixteen 
years  of  age.  It  is  proved,  also,  that  the  son  resided  in  the  house  of  his 
father  in  the  parish  of  St.  Marylebone,  and  that  the  marriage  was  solemnized 
in  the  church  of  St.  Andrew's,  Holbom.  The  alleged  wife,  it  appears,  was 
a  servant  in  the  family ;  what  her  age  might  have  been,  does  not  appear 
from  the  evidence  before  the  Court,  but  the  letters  which  have  been  exhi- 
bited shew  that  she  was  a  very  uneducated  person.  It  is  proved  that  the 
young  man  was  christened  William  Peter,  but  that  he  was  addressed  by  the 
name  of  Peter  only ;  and  that  nobody,  except  his  near  relations,  know  that 
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he  liad  the  name  of  William  also.  His  own  letters  were  commonly  sub- 
soribed  Peter  only,  though  k)me  of  them  are  signed  Peter  W.  Pougett. 
Letitia  Tomk3nQS,  the  party  against  whom  the  suit  is  brought,  always  called 
him  Master  Peter,  and  he  is  so  addressed  in  her  letters  to  him ;  so  that 
nothing  can  be  more  clear,  than  that  although  William  formed  a  part  of  his 
baptismal  name,  yet  the  other  obliterated  it  in  common  use.  The  name  of 
William  would  not  have  sufficed  to  designate  him  to  most  persons,  and  this 
is  certainly  a  most  important  incidence  in  the  present  case.  In  what  manner 
the  marriage  was  brought  about  does  not  exactly  appear.  An  *attempt,  it 
seems,  was  made  to  have  the  banns  published  at  Ilighgate,  which  miscari-ied, 
as  one  of  the  witnesses,  who  was  employed  by  the  minor  to  obtain  the  publi- 
cation, states,  because  the  clerk  did  not  believe  that  the  parties  were  resident 
in  Highgate.  It  has  been  said  that  the  byisiness  of  obtaining  publication  of 
the  banns  having  been  entrusted  to  this  witness  by  the  minor  himself,  shews 
that  there  was  no  fraud  upon  him  on  the  part  of  the  wife :  but  the  fraud 
suggested  in  this  case  is  not  a  fraud  upon  the  boy  himself,  but  upon  the 
parental  rights  of  the  father,  his  natural  guardian.  The  account  which  the 
witness  who  was  present  at  the  marriage  gives,  is  this,  that  the  clergyman 
asked  the  minor  his  name  and  residence ;  that  he  answered  his  name  was 
WiUiam  Pougett,  and  appeared  to  be  much  confused ;  that  the  brother  of 
the  woman  answered  as  to  the  residence.  He  is,  therefore,  I  think,  to  be 
taken  as  the  principal  actor  in  the  business,  though  the  fact  that  he  was  so 
IB  not  directly  stated  by  the  witness.  It  is  proved  that  the  banns  were 
published  and  the  marriage  celebrated  in  the  names  of  William  Pougett, 
(omitting  the  word  Peter,)  and  Letitia  Tomkyns,  and  it  is  likewise  proved 
that  the  father  was  totally  ignorant  of  the  marriage  at  the  time,  and  that  he 
waa  not  informed  of  it  till  some  months  afterwards,  when  he  expressed  great 
regret  and  indignation  at  what  had  occurred.  The  Act  of  Parliament  recites 
great  inconveniences  having  arisen  from  clandestine  marriages,  and  professes 
to  prevent  them  for  the  future.  Por  this  purpose  it  directs  a  notice  in 
writing  of  the  true  christian  and  surnames  of  the  parties  to  be  delivered  to 
the  minister  seven  days  before,  and  without  such  notice  he  is  not  obliged  to 
publish  the  banns.  It  must  be  taken  as  the  clear  intention  of  the  Legisla- 
ture that  the  banns  are  to  be  published  in  the  true  names  though  it  is  not 
ao  expressed  in  the  statute.  What  is  the  use  of  publication  of  banns? 
Why  to  notify  to  all  persons  the  intention  of  the  parties  to  marry,  and  if  the 
true  names  are  not  used  then  is  there  no  notification  whatever.  There  is  no 
opportunity  given  to  any  persons  who  may  be  interested  of  knowing  what  ia 
about  to  take  place  or  of  alleging  any  impediment  to  the  marriage.  It  has, 
therefore,  always  been  held  in  these  courts  from  the  case  of  Early  v.  Stevens 
to  the  present  time,  that  a  publication  of  banns  in  false  names  is  no  publica- 
tion at  all.  To  hold  the  contrary  would  be  to  hold  that  which  is  contrary  to 
the  statute  and  to  common  sense.  The  question  then  in  this  case  is,  whether 
the  omission  of  part  of  the  christian  name  is  so  material  a  variation  as  to 
nullify  t'.ie  publication.  The  ti-ue  name  is  William  Peter,  and  strictly 
speaking  all  baptismal  names  should  be  set  forth,  for  in  strictness  I  conceive 
that  all  the  names  compose  but  one  christian  name.  And  I  understand  that 
it  is  80  held  in  courts  of  common  law.  In  the  publication  of  banns,  then, 
all  the  names  ought  to  be  published,  for  they  all  make  up  but  one  name. 
The  party  may  be  known  to  some  by  one  name,  by  another  to  others ;  it  is, 
therefore,  highly  proper  that  aU  should  be  enumerated.  But  I  should  be 
B.B. —  VOL.  XV.  I  I 


Pougett 

TOMKTKS. 


[  ♦263,  M.  ] 


482 


1812.     K.  B.    8  M.  &  S.  263,  «.— 264,  n. 


[B.B. 


PouoETT      afraid  to  go  the  length  of  saying  that  the  publication  would  be  vitiated  hy 

«.  the  want  of  thia  in  all  cases.    Where  no  fraud  is  intended  on  either  side, 

OMXTKS.      <|7}iere  all  the  parties  interested  have  been  cognizant,  and  where  there  has 

[  *264,  n.  ]  been  a  mere  accidental  ^omission  of  a  dormant  name,  it  would  be  too  much 
to  hold  that  a  marriage,  perfectly  honest  in  other  respects,  should  be  vitiated 
by  such  an  omission.  Another  case  may  be  put,  where  either  of  the  parties 
fraudulently  suppressed  one  of  the  christian  names  without  the  knowledge 
of  the  other ;  it  would  in  such  a  case  be  hard  to  hold  the  marriage  void 
against  the  ignorant  party.  But  where  the  omission  was  known  to  both 
parties,  and  intended  by  them  as  a  fraud  upon  a  third  person,  the  father  or 
guardian,  the  Court  would,  I  think,  in  such  a  case,  be  bound  to  enforce  the 
strict  letter  of  the  law  in  order  to  maintain  the  spirit  of  the  law.  It  has 
been  said  that  the  statute  provides  that  it  shall  not  be  necessary  after  the 
marriage  has  been  solemnized  to  give  any  proof  of  the  abode  of  tiie  parties 
within  the  parish,  and  that  no  evidence  shall  be  received  to  prove  the  oon* 
trary  in  any  suit  respecting  the  validity  of  the  marriage ;  but  this  tends 
rather  to  shew  that  other  points  may  be  enquired  of,  and  that  the  validity 
of  the  marriage  may  be  questioned  on  other  grounds.  Thinking,  therefore, 
that  the  Court  is  called  upon  to  act  on  these  principles,  I  have  to  consider 
the  evidence  which  is  before  me,  and  to  enquire  whether  this  is  a  case  of 
casual  omission  or  of  fraudulent  suppression.  If  one  of  the  christian  names 
has  lain  dormant,  and  that  name  be  omitted  in  the  publication  of  banns,  we 
may  fairly  presume  that  the  omission  was  accidental.  But  here  the  name 
has  been  omitted  by  which  the  young  man  was  usually  known,  by  which  he 
was  always  addressed  in  the  family,  and  even  by  this  woman  herself  in  her 
letters.  The  Court,  therefore,  can  entertain  no  doubt  that  the  omission  was 
intentional,  and  that  it  was  made  for  the  purpose  of  concealment  from  the 
father.  It  is  a  very  strong  circumstance,  indeed,  that  the  dormant  name  is 
brought  forward,  and  the  name  by  which  the  party  was  universally  known 
suppressed.  At  the  time  of  the  marriage,  the  clergyman  questions  the 
young  man  as  to  his  name  and  place  of  residence,  to  which  he  replies  that 
his  name  is  William  Pougett,  and  appears  much  confused;  the  woman's 
brother  then  comes  forward,  not  to  tell  the  truth,  but  to  give  evasive 
answers,  for  the  purpose  of  deceiving  the  clergyman  and  preventing  the 
postponement  of  the  marriage.  The  banns  of  marriage  were  published  in 
the  church  of  St.  Andrew's,  Holbom,  and  it  is  pleaded  that  the  parties 
resided  in  the  parish  of  St.  Marylebone.  This  part  of  the  plea  was  objected 
to  by  counsel  as  contrary  to  the  10th  section  of  the  statute,  to  which  it  was 
answered,  that  it  was  used  only  as  a  circumstance  to  shew  fraud,  and  not  for 
the  purpose  of  invalidating  the  marriage  on  the  ground  of  non-residence 
within  the  parish.  The  words  of  the  Act  are  very  broad  and  positive,  and 
it  was  not  without  considerable  hesitation  that  the  Court  permitted  this  part 
•of  the  libel  to  stand.  The  doubts  which  the  Court  then  entertained  are  not 
now  removed,  and  if  the  question  in  any  degree  tamed  upon  this  part  of  the 
case  I  should  feel  great  difficulty  in  deciding  it.  But  here  is  another  fact 
pleaded  to  which  the  same  objection  does  not  apply,  namely,  the  attempt  to 
get  the  banns  published  at  Highgate.  Upon  the  whole,  then,  this  is  not  a 
case  of  mere  inadvertence  or  casual  omission ;  it  is  not  a  case  of  fraud  by 
one  party  on  the  other ;  but  it  is  a  confederation  of  both  against  the  rights 
of  the  father,  and  therefore  I  pronounce  the  marriage  null  and  void  under 
the  statute. 


yoL.  xv.J 
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MATHER  V.  NEY. 
(3  M.  &  S.  265,  n.) 

The  real  name  of  the  woman  was  Ney,  and  the  banns  were  published  in 
the  name  of  Wright. 

Per  Curiam  : 

This  is  a  proceeding  to  obtain  a  declaratory  sentence  of  nullity  of  marriage 
•on  account  of  publication  of  banns  in  a  wrong  name.  The  proof  of  this  fact 
is  full.  No  reason  is  given  for  it,  it  seems  to  have  been  from  mere  unthink- 
ing levity.  No  circumstance  of  fraud  is  suggested:  no  imposition  was 
necessary  to  be  practised.  The  question  is,  whether  uader  the  statute,  and 
the  construction  which  has  been  put  upon  it,  this  marriage  must  be  pro- 
nounced void  ah  initio.  The  parties  cohabited  together  as  man  and  wife, 
were  reputed  such,  the  children  were  baptized  not  as  children  of  the  husband 
and  wife,  but  as  of  the  mother  by  her  maiden  name.  If  the  marriage  be 
void  ah  initio^  no  length  of  time  can  render  it  valid.  The  Act  requires  a 
publication  of  banns.  In  common  reason  it  must  be  supposed  to  require  the 
true  names,  if  not  the  true  names,  then  it  is  no  publication  at  all.  The 
intent  of  the  publication  must  be  to  give  notice  that  the  marriage  is  to  be 
solemnized  between  the  parties.  Whether  a  name  acquired  by  reputation 
might  have  sufficient  legal  effect  is  a  question  different  from  the  present. 
If  the  evidence  before  me  brought  the  present  case  to  that  point,  it  would  be 
my  duty  to  determine  it  upon  that.  This  point,  I  believe,  has  not  hitherto 
been  decided.  But  on  the  other  facts  the  decisions  have  been  uniform, 
namely,  that  banns  must  be  published  by  the  names  of  the  parties.  It  was, 
indeed,  stated,  that  the  woman  had  used  the  name  by  which  the  banns  were 
published,  and  that  a  witness  might  have  been  called  to  prove  this.  But 
lier  own  sister  is  examined,  and  does  not  say  any  thing  of  the  matter.  And 
no  foundation  is  laid  for  calling  further  evidence  to  prove  this  fact.  If  there 
had  been,  I  should  have  thought  it  necessary  for  the  protection  of  the  chil- 
dren to  have  called  for  this  evidence.  Upon  the  whole,  I  shall  pronounce 
the  marriage  void  ah  initio. 


1807. 
July  10. 

CofuUtory 
Cimrt, 

[  2«i5j  n.  I 


HEFPEE  V.  HEFFER. 
(3  M.  &  S.  265,  n.— 266,  «.) 

This  was  an  objection  to  the  admission  of  a  libel  in  a  suit  for  the  restitu- 
tion of  conjugal  rights  brought  by  the  wife. 

gift  W.  Scott  : 

The  objection  principally  relied  on  arises  upon  the  copy  of  the  parish 
register  which  is  exhibited.  The  libel  pleads  that  the  parties  were  married 
by  virtue  of  banns  duly  published.  The  ^woman's  real  name  it  appears  was 
Ajma  Golley,  but  in  the  exhibit  it  is  stated  that  George  Heffer  and  Anna 
Sophia  Colley  were  married,  and  hence  it  has  been  inferred  by  the  counsel 
that  the  banns  were  so  published,  and  that  the  marriage  is  invalid  on  the 
ground  ot  undue  publication.  Now  it  does  not  necessarily  follow  that  the 
banns  were  so  published.    It  may  be  a  mere  mistake  of  the  minister  in 

II  2 


1812. 
May  17. 

Conmtory 
Cimrt. 

[266,71.  ] 
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giving  the  certificate ;  it  may  be  that  the  bannB  were  published  by  the  right 
names,  and  that  the  additional  name  was  used  only  at  the  celebration  of  the 
marriage.  But  admitting  that  the  banns  were  published  with  the  additional 
name,  still  if  no  fraud  be  shewn,  if  there  be  no  doubt  as  to  the  identity,  the 
Court  would  be  very  unwilling  to  question  the  validity  of  the  marriage  after' 
the  long  cohabitation  of  the  parties,  under  the  constant  acknowledgment  of 
each  other  as  husband  and  wife.  This  case  differs  very  materially  from  that 
of  Pougeit  V.  Tomkyns  (p.  480  ante),  which  has  been  cited.  That  was  a  case 
of  clear  fraud  against  the  rights  of  the  father.  If  the  husband  can  shew  that 
he  has  been  imposed  upon  by  a  false  name,  he  may  upon  that  ground  falsify 
the  marriage,  but  he  must  set  forth  the  fraud,  and  prove  it  to  the  satisfaction' 
of  the  Court    I  shall  admit  this  libel. 


1812. 
May  29. 

Cofmitttory 
Court, 

|:26G,n.  ] 


TEEE,  OTHERWISE  QUIN,  v.  QTJIN. 

(3  M.  &  S.  266,  n.) 

This  was  a  suit  for  nullity  of  marriage  brought  by  the  father  of  a  minor 
by  reason  of  publication  of  banns  by  a  false  name  of  one  of  the  parties.  One 
of  the  articles  pleaded  that  the  woman  was  baptized  by  the  name  of  Martha, 
and  that  she  was  known  by  no  other,  and  that  the  banns  were  published  in 
the  name  of  Martha  Caroline. 


Per  CirniAM : 

Do  you  contend  that  this  would  be  sufficient  to  annul  the  marriage  with- 
out  shewing  fraud  P 

Swahey : 
In  clandestine  marriages,  which  the  Act  was  passed  to  prevent. 


Per  CiTRiAH : 

I  shall  admit  the  libel,  but  without  determining  the  law  of  the 
see  what  is  proved  as  to  fraud. 


It  does  not  appear  that  any  further  proceeding  was  had  in  this  case« 
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MAYHEW  V.  MAYHBW. 
(3  M.  &  S.  266,  n.— 267,  n.) 

This  was  a  proceeding  on  the  part  of  the  husband  for  divorce  by  reason  of 
adultery.  The  wife  in  a  responsive  allegation  denied  that  any  legal  marriage 
had  taken  place,  and  the  case  came  before  the  Court  on  the  admissibility  of 
this  allegation.  It  was  pleaded  that  in  the  publication  of  banns  the  woman 
was  described  as  Sarah  Kelso  ♦widow,  but  that  her  name  was  not  Kelso,  and 
that  she  was  not  a  widow. 

The  woman  had  gone  by  several  different  names,  her  maiden  name  was 
Sarah  White,  or  at  least  so  stated  by  her  to  Mr.  Mayhew.  She  had  passed 
by  the  name  of  Aikin,  but  was  generally  known  by  that  of  Kelso,  being  the 
supposed  widow  of  a  person  of  that  name. 
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The  CouBT  said  that  there  was  no  fraud  on  any  one,  the  husband  having      Hayhicw 
been  previously  made  acquainted  with  all  the  ciromnstanoes.    The  woman  v. 

was  a  major,  and  there  was  no  person  on  whom  fraud  could  operate.      Mayhew, 
Neither  the  Act  of  Parliament  nor  the  rubric  require  a  description  of  the 
status  of  the  parties,  and  therefore  the  circumstance  of  her  haying  been 
described  as  a  widow  is  not  material.    The  facts  if  proved  would  not  affect 
the  marriage ;  the  allegation  must,  therefore,  be  rejected. 


BAKKER  V.   HODGSON.f  i8i4. 

(3  M.  &  S.  267—271.)  i^^2. 

The  charterer  of  a  ship,  who  covenants  to  send  a  cargo  alongside  at  a        r  257  ] 
foreign  port,  is  not  excused  from  sending  it  alongside,  though  in  conse- 
quence of  the  prevalence  of  an  infectious  disorder  at  the  port  all  public 
intercourse  is  prohibited  by  the  law  at  the  port. 

Covenant  ;  the  plaintiff  declares  on  a  charter-party  of  affreight- 
ment made  between  him  as  master  of  the  brig  Providence,  and 
the  defendant,  as  freighter,  upon  a  voyage  to  Gibraltar,  there  to 
deliver  the  outward  cargo,  and  having  so  delivered  to  take  on 
board  from  the  agents  or  assigns  of  the  freighter  at  Gibraltar 
and  Cadiz,  both  or  either,  or  at  Gibraltar  and  Malaga,  both  or 
either,  as  should  be  ordered  by  the  freighter  or  his  agents,  a 
homeward  cargo,  and  deliver  the  same  at  London,  &c.  for  which 
60  running  days  were  allowed,  and  that  the  defendant  covenanted 
that  he,  his  agents  or  assigns  at  Gibraltar  and  Cadiz,  both  or 
either,  or  at  *Gibraltar  and  Malaga,  both  or  either,  should  and  [  *268  ] 
would,  at  his  or  their  own  costs  and  charges,  send  the  said  home- 
ward cargo  alongside  the  ship,  and  assigns  a  breach  in  the  terms 
of  that  covenant;  per  quod  the  plaintiff  was  prevented  from 
taking  on  board  the  said  homeward  cargo,  and  obliged  to  return 
home  without  any  cargo. 

Pleas,  1st,  that  after  delivery  of  the  outward  cargo  at  Gibraltar, 
and  before  the  expiration  of  the  60  running  days,  a  certain  pes- 
tilent and  malignant  disorder  broke  out  and  prevailed  there,  and 
thereupon  all  such  public  intercourse  and  communication  as  was 

t  Amongst  the  more  recent  cases  be  mentioned  Jacobs  v.  CrSdii  Lyon^ 

of  contracts  enforced  notwithstand-  Hats  (0.  A.  1884)  12  Q.  B.  D.  589, 

ing  the  impracticability,  in  a  com-  53  L.   J.   Q.  B.   156;    and  ffUl  v. 

merdal  sense,  of  performance,  may  Lockett^  C.  A.  28  Feb.  1894. — H.  0. 
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Babker  necessary  for  the  purpose  of  sending  the  homeward  cargo  along- 
Hodgson,  side  the  ship,  became  and  was,  and  until  the  discharge  of  the 
plaintiff  as  thereinafter  mentioned  continued  to  be,  unlawful  and 
prohibited  by  the  then  public  and  established  law  of  the  place, 
until  farther  regulations,  so  that  the  defendant  or  his  agents- 
could  not  send  the  same  alongside,  without  violating  such  law  ; 
whereof  the  plaintiff  had  notice,  and  was  then  and  there  dis- 
charged by  the  agent  of  the  defendant  from  the  farther  perform- 
ance of  his  contract.  2ndly,  That  after  the  delivery  of  the 
outward  cargo  as  aforesaid,  and  before  the  expiration  of  the  60 
running  days,  a  certain  pestilent,  malignant  and  infectious  dis- 
order broke  out  and  prevailed  at  Gibraltar,  and  thereupon  all 
such  public  intercourse  and  communication  as  was  necessary  for 
the  purpose  of  sending  the  homeward  cargo  alongside,  became 
and  was,  and  until  the  discharge  of  the  plaintiff  as  thereinafter 
mentioned  continued  to  be,  impracticable,  without  great  and 
imminent  danger,  to  the  persons  concerned  therein,  of  contract- 
ing, or  communicating  the  said  disorder,  and  the  defei^dant  and 
[  *269  ]  his  agents  were  then  and  there  prevented,  during  all  that  *tinie, 
from  so  sending  the  said  cargo ;  of  which  the  plaintiff  had  notice, 
and  was  then  and  there  discharged,  &c.  as  before.  And  there 
were  two  other  pleas  respectively  similar  to  the  two  above  stated, 
except  that  instead  of  alleging  that  "  all  public  intercourse,  &c. 
became  and  was,  and  until  the  discharge  of  the  plaintiff  continued 
to  be,  unlawful,  &c.  and  impracticable,"  &c.  they  alleged  that 
''  all  public  intercourse,  &c.  became  and  was,  and  until  and  at 
the  departure  of  the  plaintiff  as  thereinafter  mentioned  continued 
to  be,  unlawful,  &c.  and  impracticable,"  &c. ;  and  instead  of 
concluding  that  ''  the  plaintiff  had  notice  thereof,  and  was  then 
and  there  discharged,"  &c.  they  concluded  that  ''  the  plaintiff 
had  notice  thereof,  and  thereupon  departed  with  his  ship  on  her 
return  to  London." 

Beplications  to  the  two  first  pleas  stated  in  substance,  ''  that 
before  the  breaking  out  of  the  said  disorder,  &c.  the  ship  had 
delivered  her  outward  cargo,  and  staid  a  long  time,  to  wit,  ten 
days,  for  the  purpose  of  receiving  the  homeward  cargo  ;  and  that 
before  all  communication  became  unlawful,  or  was  impracticable, 
the  defendant  could,  and  might,  and  ought  to  have  sent  the 


VOL.  XV.]  1814.     K.  B.    8  M.  &  S.  269—270.  487 

homeTvard  cargo  alongside,  &c.,  but  the  defendant  did  not  nor  Babkeb 
would  during  that  time,  nor  at  any  time  afterwards,  send  the  hodosok. 
same  alongside  (although  often  requested)  but  wholly  refused ; " 
and  the  replications  to  the  two  last  pleas  added,  ''  and  thereupon 
the  plaintiff  by  and  with  the  licence  and  consent  of  the  defendant's 
agent  departed,"  &c.  And  upon  demurrer,  and  joinder,  the 
doubt  was,  if  the  matter  alleged  in  the  pleas  was  sufficient  to 
excuse  the  defendant  for  the  non-performance  of  his  covenant. 

LittUdale  contended  that  the  matter  was  sufficient,  and  [270] 
especially  upon  the  two  latter  pleas,  which  were  not  pleaded  in 
discharge  of  the  covenant,  but  only  as  a  suspension  of  it ;  and  he 
compared  it  to  the  case  in  1  Boll.  Abr.  450,  pi.  10.  ''If  a  man 
covenant  to  build  a  house  before  such  a  day,  and  afterwards  the 
plague  is  there  before  the  day,  and  continues  there  till  after  the 
day,  this  shall  excuse  him  from  the  breach  of  the  covenant  for 
not  doing  thereof  before  the  day,  for  the  law  will  not  compel  him 
to  venture  his  life  for  it,  but  he  may  do  it  after."  So  here,  the 
covenant  was  suspended,  and  the  defendant  excused  from  sending 
the  cargo  alongside  during  the  time  of  the  pestilence,  and  if  the 
plaintiff  thereupon  departed  with  his  ship  by  the  consent  of  the 
defendant,  he  cannot  complain  that  the  defendant  did  not  after- 
wards send  it.  Then  if  the  defendant  is  excused  from  perform- 
ing the  principal  thing,  he  shall  also  be  from  the  consequences 
of  not  doing  it. 

LoBD  Ellenborouoh,  Ch.  J. : 

Perhaps  it  is  too  much  to  say  that  the  freighter  was  com- 
pellable to  load  his  cargo ;  but  if  he  was  unable  to  do  the  thing, 
is  he  not  answerable  for  it  upon  his  covenant?  Is  not  the 
freighter  the  adventurer,  who  chalks  out  the  voyage,  and  is  to 
furnish  at  all  events  the  subject  matter  out  of  which  freight  is 
to  accrue  ?  The  question  here  is,  on  which  side  the  burthen  is 
to  fall.  If  indeed  the  performance  of  this  covenant  had  been 
rendered  unlawful  by  the  government  of  this  country,  the*  con- 
tract would  have  been  dissolved  on  both  sides,  and  this  defendant, 
inasmuch  as  he  had  been  thus  compelled  to  abandon  his  contract, 
would  have  been  excused  for  the  non-performance  of  it,  and  not 
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Barker      liable  to  damages.      But  if  in  consequence  of  events  *which 
HoDGBOK.     happen  at  a  foreign  port,  the  freighter  is  prevented  from  fur- 
r  ♦271 1      nishing  a  loading  there,  which  he  has  contracted  to  furnish,  the 
contract  is  neither  dissolved,  nor  is  he  excused  for  not  perform- 
ing it,t  but  must  answer  in  damages. 

Per  Curiam  :  t  Judgment  for  the  plaintiff. 

Scarlett  was  to  have  argued  on  the  other  side. 


1814.  VIYEASH  AND  Another  v.   BECKER. 

^^L^^  DIVETT  V.   SAME. 

r  284  ]  (3  M.  &  S.  284—298.) 

A  resideiit  mercliant  of  London,  who  is  appointed  and  acts  as  consul 
to  a  foreign  prince,  is  not  a  *' public  minister"  of  the  foreign  state 
exempt  from  process  by  the  Act  of  7  Ann.  c.  12 ;  nor  is  he,  by  the  law 
of  nations,  entitled  to  the  like  privilege  with  an  ambassador. 

This  case  was  argued  on  a  former  day,  upon  a  rule  nisi  for 
delivering  up  the  bail-bond  to  be  cancelled,  by  Richardson  and 
Qifford  against  the  rule,  and  Scarlett  and  Campbell  in  support  of 
it.  The  question  made  was,  whether  the  defendant,  who  had 
been  arrested  for  a  debt  of  5482.  at  the  suit  of  the  plaintiffs,  and 
compelled  to  give  this  bond,  was  entitled,  as  consul  to  the  Duke 
of  Sleswick  Holstein  Oldenburg,  to  privilege  from  arrest.  On 
[  ♦285  ]  the  one  side  it  was  contended,  upon  the  authority  *of  Wicquefort,  § 
which  it  was  said  is  not  contradicted  by  Vattel,  that  consuls  are 
liable  to  the  justice  of  the  place  where  they  reside,  as  well  in 
civil  as  criminal  matters.  On  the  other  side,  the  authority  of 
Wicquefort  was  said  not  to  be  supported  by  the  only  two  in- 
stances which  he  quotes  of  the  Dutch  and  Venetian  consuls, 
whose  arrest  appears  to  have  been  made  the  subject  of  complaint 
and  remonstrance  by  their  respective  courts,  as  being  a  violence 
done  to  the  law  of  nations.  |i  And  Wicquefort,  in  another  place,ir 
discoursing  of  commissioners,  who  he  says  are  sometimes  public 

t  See  2  Vem.  212,  and  Blight  v.  §  Book  I.  c.  6. 

J'age,  6  E.  E.  795,  n.  (3  Bos.  &  P.  |l  Ibid, 

295,  «.).  H  Ibid. 

X  Dampier,  J.  was  absent. 


▼OL.XV.]  1814.    K.  B.    8  M.  &  S.  285—286.  489 

ministers,  adds  "  G'est  ce  qne  se  doit  anssi  entendre  des  consols."  Yiveasb 
And  the  authority  of  Wicquefort  may  be  opposed  by  that  of  beokbb. 
Vattel,  who  lays  it  do\m,t  "that  a  consul  is  entitled  to  the  pro- 
tection of  the  law  of  nations;''  and  again  "that  his  functions 
require  that  he  should  be  independent  of  the  ordinary  criminal 
Justice  of  the  place  where  he  resides,  so  as  not  to  be  molested  or 
imprisoned,"  &c.  A  variety  of  other  extracts  from  the  same 
Mouthers,  and  several  cases  were  also  referred  to  on  each  side  in 
the  course  of  the  argument,  but  as  the  whole  is  so  fully  noticed 
and  commented  on  in  the  judgment  of  the  Court,  it  is  conceived 
that  this  short  outline  of  the  argument  will  be  sufficient.  The 
Court  took  time  to  consider. 

Lord  Ellenborough,  Ch.  J.  on  this  day  gave  judgment  nearly 
as  follows : 

This  was  a  rule  to  shew  cause  why  the  bail-bond  should  not 
be  delivered  up  to  be  cancelled,  and  in  the  mean  time  proceed- 
ings staid.  This  application  to  the  *Court  was  founded  on  the  [  ♦286  ] 
circumstance  of  the  defendant  being  consul  to  the  Duke  of 
Sleswick  Holstein  Oldenburg.  He  grounds  his  application  upon 
an  affidavit  in  which  he  states  his  appointment  as  consul.  He 
states  that  on  the  20th  of  January  last  the  Duke  of  Oldenburg 
appointed  him  his  consul  by  an  instrument  under  the  seal  of 
the  duchy  in  this  form:  "His  Serene  Highness  the  Duke  of 
Sleswick  Holstein  Oldenburg,  reigning  Prince  of  Lubec,  &c. 
having  judged  proper  for  the  benefit  and  interest  of  his  subjects 
to  establish  a  consul  and  agent  for  the  commercial  relations  in 
England,  and  considering  the  good  testimonies  which  have  been 
rendered  to  him  of  Mr.  Charles  Christian  Becker,  merchant, 
resident  in  London,  has  named  him  the  said  C.  C.  Becker  as 
such,  and  confided  to  him  the  said  office  until  revocation,  on 
condition  that  the  said  consul  shall  observe  the  instructions  that 
shall  be  given  him  by  the  government  of  Oldenburg,  request- 
ing each  and  every  one,  according  to  his  rank,  title,  and  dig- 
nity, to  recognize  the  said  C.  C.  Becker  as  consul  and  agent  for 
the  commercial  relations  of  his  Serene  Highness  the  Duke  of 
Oldenburg,  &c.  and  to  grant  him  the  free  exercise  of  his  func- 
t  Book  n.  c.  2,  8.  34. 
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ViTEASH      tions,  and  to  let  him  enjoy  the  liberties,  immunities  and  prero- 
Beckeb.      gatives  attached  to  such  a  charge."     On  this  instrument  one 
thing  is  to  be  observed,  that  it  is  not  addressed  to  the  sovereign 
of  the  state  in  which  he  is  to  exercise  his  functions,  but  only  to 
the  public  at  large ;  it  is  a  kind  of  sciant  omnes,  requesting  of 
every  one  that  he  may  be  recognized  as  consul  and  agent  for 
commercial  relations,  and  allowed  the  free  exercise  of  his  func- 
tions.   What  those  functions  are,  is  in  some  degree  made  to 
appear  by  what  follows.    For  the  affidavit  goes  on  to  state, 
**  that  he  requested  the  Prince  Begent  to  grant  his  permission 
[  ♦287  ]      and  approbation  for  him  to  take  upon  himself  *the  said  office, 
and  that  the  Prince  Begent  was  pleased  to  approve  him,  signify- 
ing such   approbation  in  an  instrument,  addressed  to  all  his 
Majesty's  subjects,  and  reciting  the  appointment  by  the  Duke  of 
Oldenburg  of  C.  C.  Becker  to  be  his  consul  in  England  to  assist 
his  subjects  and  people  in  their  commerce  and  traffic  there ; " 
and  it  concludes,  **  We  having,  thereupon,  approved  of  the  said 
C.  C.  Becker,  as  consul  aforesaid,    our  will  and  pleasure  is^ 
and  we  do  hereby  require  you  to  receive,   countenance,  and, 
as  there  may  be  occasion,  favourably  to  assist  him  the  said 
C.  C.  Becker  in  the  exercise  of  his  place,  giving  and  allowing 
unto  him  all  privileges,  immunities,  and  advantages  thereunto 
belonging."     This  leaves  him  to  the  immunities  which  belong 
to  him    as   consul,  for  so  the  words  "  thereunto  belonging " 
must  be  understood.     Now  what  are  the  functions  which  he  i& 
to  exercise  ?    That  appears  from  the  instructions  which  accom- 
pany the  appointment,  and  which  are  stated,  1st,  **  that  he  shall 
endeavour  to  be  useful  in  all  possible  ways  to  the  subjects  of  the 
Duke  of  Oldenburg,  &c.  particularly  to  seafaring  men,  and  to 
render  them  the  necessary  succours ;  particularly  (now  it  spe- 
cifies)  if  in  time  of  war  any  ships  with   Oldenburg  passports 
should  be  brought  up  as  prize  in  any  of  the  ports  of  England, 
and  should  there  be  detained  under  any  pretext  whatsoever,  or 
if  the  individual  subjects  of  his  Serene  Highness,  who  may  be 
on  board  either  in  the  quality  of  sailors,  or  in  any  other  quality 
whatsoever,  should  be  detained  as  prisoners  of  war,  the  consul 
shall  be  bound  to  render  them  all  the  necessary  succours,  and 
immediately  to  make  the  necessary  intercessions  or  reclamations 
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at  the  proper  tribunals  to  procure  them  their  liberty.  Secondly,  Vivbash 
he  is  charged  with  the  same  duties  in  all  the  other  ports  of  becker. 
England  so  long  *as  no  consul  is  established  there ;  **  it  contem-  ^  «288  ] 
plates,  therefore,  the  possibility  of  there  being  a  consul  in  every 
port.  "  Thirdly,  he  is  authorized  to  appoint  vice-consuls  in  all 
the  other  ports  of  England."  And  this  very  much  relieves  the 
case  from  the  difficulty  which  was  suggested  upon  the  argu- 
ment ;  because  it  appears  he  might  appoint  a  vice-consul,  per- 
haps even  in  the  port  of  London.  And  if  that  be  so,  there 
cannot  be  any  great  mischief  likely  to  ensue  from  his  personal 
restraint ;  for  though  he  himself  may  be  prevented  from  exer- 
cising his  functions,  yet  if  he  may  delegate  those  functions,  they 
will  continue  to  be  exercised  in  the  same  manner  as  if  he  was 
at  full  liberty.  His  functions  then  are  purely  of  a  commercial 
nature,  and  such  as  properly  belong  to  a  consul,  those  of  advice 
and  intercession  ;  and  there  is  no  one  function  of  state  purpose 
to  be  performed  by  him  as  representing  the  sovereign  of  his 
state.  This  is  the  instrument  from  which  his  functions  are  to 
be  collected.!  He  is  invested  with  them  eo  nomine  as  consul, 
which  makes  a  distinction  between  the  present  and  the  case 
before  Lord  Talbot ;t  for  there  he  was  named  only  "agent  of 
commerce,"  which  left  a  difficulty,  and  made  part  of  the  labour 
of  the  argument  in  that  case,  to  ascertain  what  his  functions 
were;  he  was  not  named  consul.  But  it  must  be  recollected 
that  Lord  Talbot  said,  although  he  was  called  only  an  agent  of 
commerce,  he  did  not  think  that  the  name  altered  the  case,  and 
that  at  most  he  was  only  a  consul.  Such  are  the  words  of  Lord 
Talbot.  Now  here  *he  is  expressly  designated,  by  name,  con-  [  *2S9  ] 
sul,  and  nothing  more.  The  affidavit  proceeds  to  state  "that 
the  Prince  Begent's  approbation  of  his  appointment  to  be  consul 
was  notified  in  the  London  Gazette  on  the  12th  of  March,  1814." 
This  carries  the  case  no  farther :  the  instrument  which  he 
brings  over  notifies  tp  every  class  of  persons  by  the  sciant  omnes, 

t  The  instructions  contained  two  presents  himself  before  the  consul, 

other  articles,  4thly,  '*  Charging  the  and  demands  a  passport,  shall  have 

Oldenburg  captains  to  present  them-  a  right  to  receive  it  immediately," 

selyes  before  the  consul  who  is  to  &c. 

sign  their  papers,  &c.     dth,  Every  X  Barhuifa  case,  Cas.  temp.  Talbot, 

subject  of  his  Serene  Highness  who  281,  cited  3  Burr.  1481. 
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viYBASH     that  he  is  to  have  the  character  of  consul,  and  the   same  is 
Beckeb.     notified  in  the  Gazette.    The  affidavit  then  goes  on,  '*  that  he 
has  ever  since  exercised  the  office,  that  his  appointment  and 
powers  are  still  in  force,  and  that  the  Duke  of  Oldenburg  has 
during  the  time  had  no  other  minister  or  diplomatic  agent  in 
this  country,  and  that  he  has  during  the  time  acted  as  a  diplo- 
matic agent,  and  as  consul  for  the  Duke."    It  would  have  been  as 
well  if  he  had  stated  in  what  particular  function  as  a  diplomatic 
agent  distinct  from  his  function  as  consul,  he  ever  acted  for  the 
Duke.     The  affidavit  does  indeed  go  on  to  state,  ''  that  during 
the  time  he  has  by  the  authority  and  as  representative  of  the 
Duke,  applied  for  and  obtained  a  large  supply  of   arms   and 
ammunition  from  the  British  Government  for  the  Duke,  and 
that  he  has  been  and  is  in  the  habit  of  receiving  instructions 
from  the  Duke  to  attend  to  matters  totally  distinct  from  com- 
merce for  the  Duke  with  the  British  Government."    But  if  he 
was  in  the  habit  of  receiving  instructions  for  such  purposes  as 
these,  it  would  have  been  material  to  have  shewn  that  he  com- 
municated such  instructions ;  but  he  has  not  so  done,  neither 
does  he  affect  to  allege  that  the  Government  of  this  country  has 
received  him  in  the  character  of  a  person  entrusted  to  make  and 
making  such  communications.    He  says,  '^  he  has  applied  for 
[  •290  ]      and  obtained  from  the  Government  *a  large  supply  of  arms  and 
ammunition;"  be  it  so  ;  but  we  cannot  but  remember,  if  we  carry 
our  recollection  back  a  little,  that  at  the  time  to  which   the 
affidavit  relates,  it  did  not  require  the  intervention  of  a  public 
functionary  to  make  application  for  and  obtain  a  large  supply  of 
arms  and  ammunition  from  this  country ;  I  allude  to  the  supply 
of  arms  which  was  afforded  by  this  country  for  the  liberation  of 
Holland.     This  supply  was  probably  granted  upon  the  applica- 
tion of  this  person,  in  the  same  manner  as  I  dare  say  it  was 
upon  the  application  of  others  who  had  no  public  functions,  for 
the  liberation  of  Europe  from  the  thraldom  under  which  it  lay. 
In  answer  to  this  two  affidavits  have   been  filed,   the  first  of 
which   states  that  the  defendant  resides  in  London,  and  for 
several  years  past,  and  before  his  appointment  of  consul  carried 
on  and  still  carries  on  the  business  of  a  merchant  in  London, 
and  in  1811  became  bankrupt,  and  that  the  defendant  owes  debts 
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to  the  amount  of  120,0002. ;  that  search  has  been  made  at  the  Viveash 
sheriffs  office,  and  that  his  name  is  not  entered  in  the  lists  there  bbokeb.- 
as  a  privileged  person;  that  a  consul  is  not  considered  as 
privileged  from  arrest,  and  that  the  sheriff  has  been  in  the  habit 
of  arresting  consuls  without  any  resistance  being  made.  There  is 
another  affidavit  also  stating  that  application  has  been  made  at 
the  Secretary  of  State's  office,  in  order  to  discover  if  the  defen- 
dant's name  was  registered  there  as  a  public  minister ;  and  that 
the  deponent  was  informed  that  a  consul  was  not  considered  in 
that  department  as  a  public  minister.  Thus  the  question  is 
reduced  to  this,  whether  this  defendant  is  entitled  to  the  privilege 
of  immunity  from  arrest,  as  belonging  to  him  in  his  mere 
character  of  consul.  Every  person  *who  is  conversant  with  the  [  ♦291  ] 
history  of  this  country  is  not  ignorant  of  the  occasion  which  led 
to  the  passing  of  the  statute  7  Ann.  c.  12.1  An  embassador  of 
the  Czar  Peter  had  been  arrested,  and  had  put  in  bail ;  and  this 
matter  was  taken  up  with  considerable  inflammation  and  anger 
by  several  of  the  European  Courts,  and  particularly  by  that 
potentate.  In  order  to  soothe  the  feelings  of  these  powers  the 
Act  of  Parliament  was  passed,  in  which  it  was  thought  fit  to 
declare  the  immunities  and  privileges  of  embassadors  and  public 
ministers  from  process ;  and  it  was  enacted,  (s.  4)  ''  that  in  case 
any  persons  should  presume  to  sue  forth  or  prosecute  any  such 
writ,  or  process,  such  persons,  &c.  being  thereof  convicted  should 
be  deemed  violators  of  the  laws  of  nations,  and  disturbers  of  the 
public  repose,  and  should  suffer  such  penalties  and  corporal 
punishment,  as  the  Lord  Chancellor,  Lord  Keeper,  or  the  Chief 
Justice  of  the  Queen's  Bench  or  Common  Pleas,  or  any  two  of 
them,  should  judge  fit  to  be  inflicted."  Thus  was  conferred  a 
great  and  extraordinary  power,  which  I  am  happy  to  say  in  no 
other  instance  belongs  to  those  persons  ;  but  the  Act  of  Parlia- 
ment was  passed  by  way  of  apology,  and  in  order  to  conciliate 
the  powers  offended.  It  declajres  also  that  "all  writs  and 
processes  that  shall  in  future  be  sued  forth,  whereby  the'  person 
of  any  embassador  or  other  public  minister  of  any  foreign 
prince  or  state  may  be  arrested  or  imprisoned,  &c.,  shall  be 
deemed  to  be  utterly  null  and  void."  Here  then  the  question 
t  See  1  Black.  Com.  255. 
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VivEiisH  is  if  this  defendant  be  an  embassador  or  other  public  minister  of 
Becker.  &  foreign  prince  or  state.  He  certainly  is  a  person  invested  with 
[  ^292  ]  Bome  authority  *by  a  foreign  prince ;  but  is  he  a  public  minister? 
There  is,  I  believe,  not  a  single  writer  on  the  law  of  nations, 
nor  even  of  those  who  have  written  looser  tracts  on  the  same 
subject,  who  has  pronounced  that  a  consul  is  eo  nomine  a  public 
minister ;  and  unless  he  be  such  he  is  not  within  the  compre- 
hension of  the  Act  of  Parliament.  It  has  been  very  truly  said 
that  the  Act  is  declaratory  of  the  common  law,  and  of  the  law  of 
nations ;  and  hence  it  has  been  argued  that  he  may  be  entitled 
to  this  privilege  by  the  law  of  nations,  though  he  be  not 
expressly  designated  in  the  Act.  That  may  be  so ;  although  it 
is  not  very  probable  that  when  the  Act  of  Parliament  was  passed 
for  the  purpose  of  laboriously  and  comprehensively  exempting, 
as  far  as  possible,  all  persons  who  stood  in  any  relation  to 
foreign  states  which  would  entitle  them  by  the  law  of  nations 
to  be  exempted,  it  should  have  omitted  to  designate  any  descrip- 
tion of  persons  whom  it  meant  to  include.  Therefore,  upon  the 
fair  understanding  of  the  statute,  the  question  is,  whether  he  be 
a  public  minister.  If  he  be,  he  is  protected  by  the  Act,  his 
arrest  being  in  prejudice  of  the  rights  and  privileges  of  public 
ministers.  But  supposing  the  defendant  to  be  one  of  those 
public  functionaries  who  may  be  entitled  to  the  privileges  of  the 
law  of  nations ;  how  does  the  case  stand  upon  the  usage  as  it 
exists  under  that  law  ?  In  several  books  referred  to  in  the  course 
of  the  argument,  and  principally  in  Vattel,  b.  2,  c.  2,  s.  34.  **0f 
consuls,"  I  find  it  laid  down  thus  :  "  Among  the  modem  institu- 
tions ; "  (and  therefore  this  institution  of  consul  is  not  like  that 
of  the  legatus  of  old,  of  whom  and  of  whose  rights  the  Roman 
history  is  full,  but  according  to  Vattel  it  is  of  modem  date,  and 
[  ^293  ]  even  in  more  modern  times,  in  Grotius,  who  *is  very  learned  and 
laborious  in  his  chapter  on  the  subject  of  legati,  the  name  of 
consul  never  occurs ;  and  in  MoUoy  there  is  not  a  word  about 
consul ;  but  to  proceed  with  Vattel)  "Among  the  modem  insti- 
tutions for  the  utility  of  commerce  one  of  the  most  useful  is  that 
of  consuls,  or  persons  residing  in  the  large  trading  cities,  and 
especially  in  foreign  sea-ports,  with  a  commission  impowering 
them  to  attend  to  the  rights  and  privileges  of  their  nation, 
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And  to  terminate  misunderstandingB  and  contests  among  its  Vivkash 
merchants.  When  a  nation  trades  largely  with  a  country,  it  is  Bbckeb. 
requisite  to  have  there  a  person  charged  with  such  a  commission, 
xind  as  the  state  which  allows  of  this  commerce  must  naturally 
favour  it,  so  for  the  same  reason  it  is  likewise  to  admit  a  consul. 
But  there  being  no  absolute  and  perfect  obligation  to  this,  the 
nation  disposed  to  have  a  consul,  must  procure  itself  this  right 
by  the  very  treaty  of  commerce."  He  goes  on,  "  The  consul  is 
no  public  minister,  and  cannot  pretend  to  the  privileges  apper- 
taining to  such  character.  Yet  bearing  his  sovereign's  com- 
mission, and  being  in  this  quality  received  by  the  prince  in 
whose  dominions  he  resides,  he  is  in  a  certain  degree  entitled 
to  the  protection  of  the  law  of  nations."  No  doubt  he  is  entitled 
to  the  protection  of  the  law  of  nations,  and  so  is  every  man  who 
x;omes  into  this  country  from  a  foreign  state  under  a  safe  conduct. 
Vattel  proceeds :  "  The  sovereign,  by  the  very  act  of  receiving 
him,  tacitly  engages  to  allow  him  all  the  liberty  and  safety 
necessary  to  the  proper  discharge  of  his  functions,  without  which 
the  admission  of  the  consul  would  be  insignificant  and  deceptive. 
His  functions  first  require  that  he  be  not  a  subject  of  the  state 
where  he  resides ;  as  then  he  would  be  obliged  in  all  ^things  to  [  *294  ] 
conform  to  its  orders,  and  thus  not  be  at  liberty  to  acquit  him- 
self of  the  duties  of  his  post."  What  is  the  case  of  this  defen- 
dant? He  is  not  indeed  stated  to  be  a  natural  born  subject  of 
this  country,  but  he  is  shewn  to  be  a  person  owing  a  temporary 
allegiance,  and  it  is  not  negatived  that  he  is  a  subject  bom.  At 
sny  rate  it  appears  that  he  is  a  merchant  domiciled,  and  subject 
to  the  bankrupt  laws.  If  he  has  incurred  penalties  under  those 
laws,  shall  he  be  exempted  from  their  operation  by  being  appointed 
a  consul  of  a  foreign  prince?  Vattel  says,  "  his  functions  seem 
to  require  (and  this  is  merely  argument  and  it  is  put  as  doubtful) 
that  the  consul  should  be  independent  of  the  ordinary  criminal 
justice  of  the  place  where  he  resides,  so  as  not  to  be  molested  or 
imprisoned,  unless  he  himself  violate  the  laws  of  nations  by  some 
enormous  misdemeanour."  This  certainly  may  at  first  seem 
to  import  that  Vattel  considered  a  consul  to  be  entitled  to  all  the 
privileges  of  an  embassador.  But  let  us  advert  to  the  fourth 
book  of  the  same  author,  ch.  6,  s.  75.    In  the  sections  imme- 
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VivBASH!     diately  preceding  that    section,    he  has  been    discussing  the 
Bkckeb.      different  functions  of  embassadors,  envoys,  residents,  and  the 
last  description  is  that  of  ministers.     He  then  says  in  s.  75 : 
"  We  have  spoken  of  consuls  in  the  article  of  commerce.  (B.  2, 
c.  2,  s.  84.)     Formerly  agents  were  a  kind  of  public  ministers ; 
but  in  the  present  increase  and  profusion  of  titles  this  is  given 
to  mere  commissioners  appointed  by  princes  for  their  private 
affairs,  and  who  not  unfrequently  are  subjects  of  the  country 
where  they  reside.     They  are  not  public  ministers,  and  conse- 
quently not  under  the  protection  of  the  law  of  nations.     But  a 
more  particular  protection  is  due  to  them  than  to  other  foreigners 
[  •205  ]      or  citizens,  and  *some  regard  in  consideration  of  the  prince  whom 
they  serve."     Then  he  says,  *'  If  the  prince  sends  an  agent  with 
credentials   and  for  public    affairs,   the  agent  from  that    time 
becomes  a  public  minister."     Then  he  goes  to  another  subject 
and  discourses  of  credentials,  by  which  the  character  of  the 
minister  is  made  known  to  the  sovereign  to  whom  he  is  sent.     It 
was  so  positively  averred  in    argument  that  Vattel    was    an 
authority  to  shew  that  consuls  were  under  the  protection  of  the 
law  of  nations,  that  I  was  desirous  of  consulting  him ;  and  the 
passage  to  which  I  have  referred  shews  that  it  is  otherwise.     So 
in  another  place,  B.  4,  c.  8,  s.  112,  he  says,  "  A  subject  of  the 
state  may  even  in  accepting  the  commission  of  a  foreign  prince 
remain  a  subject."    And  he  adds  that  the  States  General  of  the 
United  Provinces  in  1681  declared,  "  that  no  subject  of  the  state 
should  be  received  as  embassador,  or  minister  of  another  power, 
but  on  condition  that  he  should  not  divest  himself  of  his  quality 
of  subject,  even  with  regard  to  the  jurisdiction  both  in  civil  and 
criminal  affairs  ;  and  that  whoever,  in  making  himself  known  as 
embassador,  or  minister,  had  not  mentioned  his  quality  of  subject 
to  the  state,  should  not  enjoy  those  rights  or  privileges,  which 
are  peculiar  to  the  ministers  of  foreign  powers."    I  confess  I 
should  be  afraid  to  say  that  an  embassador  announced  under 
that  name  would  not  be  entitled  to  the  privileges  belonging  to  the 
ministers  of  foreign  powers,  except  upon  the  condition  in  the 
above  declaration.    But  Vattel  proceeds,  "  Such  a  minister  may 
likewise  retain  his  former  subjection  tacitly,  and  then  by  a 
natural  consequence  drawn  from  his  actions,  state,  and  whole 
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behaviour,  it  is  known  that  he  continues  a  subject.  Thus  not-  Viyeabu 
withstanding  the  declaration  above  mentioned,  ^those  Dutch  beckbb. 
merchants  who  procure  to  themselves  the  title  of  residents  of  j-  #296  ] 
some  foreign  prince,  yet  continue  in  trade,  thereby  sufl&ciently 
denote  that  they  remain  subjects."  Again  I  should  be  afraid  of 
adopting  a  rule  that  would  leave  it  to  the  party  himself,  whether 
or  not  he  would  deprive  his  sovereign  of  the  benefit  resulting  from 
the  privileges  belonging  to  his  character  of  minister.  However 
Vattel  says,  "Whatever  inconveniences  there  may  be  in  the 
subjection  of  a  minister  to  the  sovereign  with  whom  he  resides,  if 
the  foreign  prince  will  put  up  with  such  inconveniences,  and  is 
contented  with  a  minister  on  that  footing,  it  is  his  own  doing, 
and  should  his  minister  on  any  ignominious  occasion  be  treated 
as  a  subject,  he  has  no  cause  of  complaint."  This  is  peculiarly 
the  case  with  respect  to  consuls ;  for  in  fact  they  generally  are 
the  subjects  of  the  state  to  which  they  are  appointed,  and  in 
which  they  reside.  A  knowledge  of  the  language  of  the  country, 
and  of  the  forms  which  eidst  there,  such  as  will  be  best  found  in 
a  subject  of  the  country,  is  absolutely  necessary  for  the  discharge 
of  their  function;  and  if  the  sovereign  of  a  foreign  state  is 
contented  to  appoint  a  subject,  he  must  put  up  with  all  the 
consequences  which  may  attend  his  being  a  subject.  This  is 
according  to  what  is  laid  down  in  Yattel,  and  therefore  it  has  not 
been  correctly  asserted  that  he  is  at  variance  with  the  other 
authorities  upon  the  nature  of  a  consul's  character.  Wicquefort 
and  Barbeyrac  are  decidedly  of  the  same  opinion  that  a  consul  is 
not  entitled  to  the^'t^  gentium  belonging  to  embassadors.  And 
in  Barhuifs  case  Lord  Talbot  said,  that  as  there  was  no  authority 
for  considering  the  defendant  in  any  other  view  than  as  a  consul, 
unless  he  could  be  satisfied  *that  those  acting  in  that  capacity  [  ^^97  ] 
were  entitled  to  ihejus  gentium  he  could  not  discharge  him.  It 
appears  from  a  note  to  that  case  that  the  Government  afterwards 
settled  the  matter  ;  and  very  Ukely,  it  was  thought  convenient  to 
our  relations  at  that  time,  considering  our  connection  with  the 
sovereign  who  had  appointed  the  consul,  to  soothe  him  by  pay- 
ment of  the  money.  That  is  the  farthest  extent  to  which  the 
argument  arising  from  what  was  done  in  that  case  can  be  carried ; 
for  Lord  Talbot  seems  to  have  been  of  opinion  that  as  consul  he 

B.B. — ^VOL.  XV.  K  K 


i98  1814-    K.  B.     3  M.  &  S.  297—298.  [r.r. 

vivBASH  was  not  entitled.  The  case  in  Burrow  +  turned  merely  on  the 
Beckeb.  construction  of  the  clause  in  the  Act  of  Parliament  respecting  the 
servants  of  embassadors,  and  did  not  involve  this  question.  The 
case  before  Lord  Talbot  is  the  only  one  upon  the  subject.  Clarke 
V.  Cretico  I  was  decided  upon  the  ground  of  the  party  being 
divested  of  the  character  of  consul  at  the  time  of  the  arrest,  but 
the  Chief  Justice  seems  to  have  inclined  to  the  opinion  that  a 
consul  was  not  privileged.  In  the  absence  then  of  all  authority, 
either  of  custom  or  the  law  of  nations,  how  can  we  say  that  a 
consul  is  entitled  to  this  privilege  ?  The  instances  cited  from 
Wicquefort  prove  the  contrary.  The  dispute  between  the  Pope 
and  the  Bepublic  of  Venice  is  detailed  at  length  in  Beawes,  § 
from  which  it  appears  that  the  violence  offered  to  the  consul  of 
that  Bepublic  by  the  Governor  of  Ancona,  was  of  such  a  sort, 
and  done  in  such  a  manner  as  would  have  entitled  any  sovereign 
state  under  the  like  circumstances  to  have  made  reclamation ; 
their  consul  was  grossly  insulted.  Nobody  is  disposed  to  deny 
that  a  consul  is  entitled  to  privileges  to  a  certain  extent ;  such 
[  *29S  ]  *as  for  safe  conduct,  and  if  that  be  violated  the  sovereign  has  a 
right  to  complain  of  such  violation.  This  consideration  disposes 
of  the  authority  which  was  endeavoured  to  be  derived  from  that 
case.  Then  it  is  expressly  laid  down  that  he  is  not  a  public 
minister,  and  more  than  that,  that  he  is  not  entitled  to  the 
ji(8  gentiuvu  And  I  cannot  help  thinking  that  the  Act  of  Parlia- 
ment which  mentions  only  "embassadors  and  public  ministers  " 
and  which  was  passed  at  a  time  when  it  was  an  object  studiously 
to  comprehend  all  kinds  of  public  ministers  entitled  to  these 
privileges,  must  be  considered  as  declaratory  not  only  of  what  the 
law  of  nations  is,  but  of  the  extent  to  which  that  law  is  to  be 
carried.  It  appears  to  me  that  a  different  construction  would  lead 
to  enormous  inconveniences,  for  there  is  a  power  of  creating  vice- 
consuls  ;  and  they  too  must  have  similar  privileges.  Thus  a 
consul  might  appoint  a  vice-consul  in  every  port  to  be  armed 
with  the  same  immunities,  and  be  the  means  of  creating  an 
exemption  from  arrest  indirectly  which  the  Grown  could  not 
grant  directly.    The  mischief  of  this  would  be  enormous.    In 

t  Triquei  v.  Bath,  3  Burr.  1478.  §  P.  299,  6th  edit. 

X  1  Taunt.  106. 
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this  case  it  does  not  appear  that  the  debt  was  not  contracted      Viveash 

before  the  time  of    the  defendant's  having  the  character    of      bbckeb. 

consul.  If  we  saw  clearly  that  the  law  of  nations  was  in  favour  of 

the  privilege,  it  would  be  afforded  to  the  defendant ;  and  it  would 

be  our  duty  rather  to  extend  than  to  narrow  it.    But  we  are 

of  opinion  that  no  such  privilege  exists,  but  that  this  defendant 

is  like  every  other  merchant  liable  to  arrest. 

Rule  discharged. 


STOEER   V.   GORDON  and   Others.  isu. 

(3  M.  &  S.  308—323.)  i\^8. 

Where  by  charter-party  between  the  ship-owner  and  freighters,  the  [  gos  ] 
ship-owner  ooyenantod  to  proceed  from  L.  to  Naples,  and  there  make  a 
light  and  true  deliyery  of  the  outward  cargo,  and  having  so  done  receive 
on  board  a  return  cargo,  restraint  of  princes,  &c.  excepted,  and  the 
freighters  covenanted  in  consideration  of  the  premises  that  at  N.  they 
would  find  and  provide,  as  they  did  warrant  and  assure  to  the  ship- 
owner, a  full  and  complete  return  cargo,  &c.  and  that  1,750/.  should  bo 
paid  on  delivery  of  the  outward  cargo,  which  should  be  considered  as 
earned  for  outward  freight :  Held  that  in  covenant  against  the  freighters 
for  not  providing  a  return  cargo  at  N.,  they  could  not  plead  in  excuse 
of  performance  that  the  outward  cargo  was  seized  by  the  government  at 
N.  and  never  delivered  to  them ;  for  the  delivery  of  the  outward  cargo 
was  not  a  condition  precedent  to  the  providing  a  return  cargo :  but  the 
delivery  of  the  outward  cargo  was  a  condition  precedent  to  the  payment 
of  the  1,750^,  and  therefore  a  breach  assigned  for  non-payment  ttiereof 
was  under  these  circumstances  not  sustainable. 

A  deed  inter  partes  cannot  operate  as  a  release  to  strangers :  therefore 
a  charter-party  between  A.  and  B.,  in  consideration  of  a  former  charter- 
party  between  A.  and  C,  which  former  charter-party,  in  consideration 
of  the  freight  B.  was  to  pay,  was  thereby  declared  null  and  void,  A. 
agreeing  to  cancel  the  first  in  consideration  of  the  second,  and  G.  was 
thereby  acquitted  of  all  claims  which  A.  might  have  against  him  in 
virtue  of  the  first  charter-party,  was  held  not  to  operate  as  a  release 
from  A.  to  C.  of  the  former  charter-party. 

[The  points,  which  were  argued  upon  the  pleading,  of  this 
case,  sufficiently  appear  from  the  following  judgment  of  the 
Court    which    was,    after    consideration,    delivered    by    Lord 

EliLBNBOROUOH,  Ch.  J.] : 

This  was  an  action  of  covenant  upon  a  charter-party  between       [  3i8  ] 
the  plaintiff,  as  owner  of  the  ship  Concord^  and  the  defendants 
the  freighters.    By  the  charter-party  the  ship  was  to  proceed  by 
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Stobbb      Cagliari  to  Naples,  and  there  make  a  delivery  of  her  outward 
Goia>oK.     cargo,  and  having  so  done,  she  was  to  take  on  board  a  homeward 
cargo,  and  proceed  therewith  to  London.    There  was  an  eventual 
stipulation  for  her  going  to  Galipoli,  but  that  became  immaterial. 
The  defendants  covenanted  that  they  would  find  and  provide,  as 
they  did  warrant  and  assure  to  the  plaintiff,  a  full  and  complete 
homeward  cargo,  and  they  stipulated  to  pay  freight  by  the  ton, 
and  that  1,750Z.,  part  thereof,  should  be  paid  on  the  delivery  of 
the  outward  cargo,  which  was  to  be  considered  as  earned  and 
due  for   outward  freight.     The    declaration    assigned    several 
breaches,  the  first  of  which  was,  that  the  defendants  did  not  find 
and  provide  a  homeward  cargo,  and  another,  that  they  did  not 
pay  the  1,750Z.  freight.     The  other  breaches  did  not  come  in 
question.     To  the  first  of  these  breaches  the  defendants  pleaded^ 
that  after  the  ship's  arrival  the  outward  cargo  was,  without  any 
default  of  the  defendants,  forcibly  seized  and  landed,  and  kept 
£  *319  ]      by  the  persons  *exerci8ing  the  powers  of  government  at  Naples, 
and  never  was  returned  to  the  plaintiff  or  defendants,  and  the 
plaintiff  never  did  or  could  make  a  right  or  true  delivery  of  any 
part  thereof ;   and  to  the  plea,  stating  these  facts,  viz.  the  2nd, 
there  is  a  general  demurrer.    To  the  3rd  plea  there  was  a 
demurrer,  upon  which  the  plaintiff  has  had  leave  to  amend. 
The  4th  and  5th  pleas,  with  the  pleadings  thereon,  insist  upon 
the  same  facts  in  answer  to  the  second  breach,  and  the  plaintiff's 
counsel  were  satisfied  upon  the  argument,  and,  we  think,  rightly, 
that  he  could  not  support  that  breach.    The  defendants  also 
pleaded,  in  their  15th  plea,  a  release  of  the  covenants  in  the 
charter-party,  and  of  all  claims  and  demands  thereon  ;   and  in 
their  16th  plea,  a  release  of  all  damages  sustained  by  the 
plaintiff  by  the  breaches  of  covenant  assigned  in  the  declaration. 
The  plaintiff  craved  oyer  of  these  deeds  of  release,  and  the 
defendants  have  set  forth,  as  and  for  the  deed  containing  this 
release,  a  charter-party  of  the  21st  May,  1813,  indented  and 
made  between  the  plaintiff  of  the  one  part,  and  Vallin  Bouth 
&  Co.,  for  account  of  Messrs.  Schneider  &  Co.  of  London,  of  the 
other  part,  whereby  the  plaintiff  left  the  ship  to  go  to  Galipoli, 
Malta,  and  London,  and  in  consideration  thereof,  and  more 
particularly  in  consideration  of  the  charter-party  mentioned  in 
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the  declaration,  which  charter-party,  in  consideration  of  the  Storeb 
freight  and  monies  Vallin  Eouth  &  Co.  were  to  pay,  was  thereby  gowwn. 
declared  to  be  rendered  null  and  void,  the  plaintiff  agreeing  to 
cancel  that  first  charter-party  for  and  in  consideration  of  the 
2nd,  and  the  defendants  were  thereby  (said  to  be)  acquitted  of  all 
claims  which  the  plaintiff  might  have  against  them  in  virtue  of 
that  first  charter-party,  and  the  plaintiff  pledged  himself  to 
deliver  the  same  to  W.  Eppes  Eouth  within  *a  convenient  time  [  •320  ] 
not  exceeding  sixty  days  after  the  ship's  arrival  in  England,  and 
for  those  considerations  Vallin  Bouth  &  Go.  covenanted  to  give 
the  plaintiff  a  cargo  and  pay  him  certain  freight.  Upon  the 
setting  out  of  this  deed,  as  and  for  the  release  pleaded  by  the 
defendants,  the  plaintiff  has  replied  that  the  said  deed  is  made 
between  the  plaintiff  of  the  one  part,  and  Yallin  Bouth  &  Co.  of 
the  other,  to  which  the  defendants  are  strangers,  and  that  the 
charter-party  mentioned  in  the  declaration  is  still  in  force ;  and 
thereto  the  defendants  have  demurred.  There  are,  therefore,  two 
questions ;  one,  Whether  the  seizure  of  the  outward  cargo  by  the 
Neapolitan  Government  discharged  the  defendants  from  the 
obligation,  which  their  covenant  otherwise  would  throw  upon 
them,  to  find  and  provide  a  homeward  cargo  ;  the  other, 
Whether  the  charter-party  of  the  21st  of  May,  1813,  is  by  opera- 
tion of  law  a  release  to  these  defendants.  Upon  the  former  of 
these  questions  the  defendants  contend  that  the  right  and  true 
delivery  of  the  outward  cargo  was  a  condition  precedent,  and 
that  till  the  performance  thereof  by  the  plaintiff  they  were  under 
no  obligation  to  provide  a  homeward  cargo,  and  unless  they  can 
establish  this  position,  the  question  upon  the  2nd  plea  must  be 
determined  against  them.  The  covenant  from  them  contains  no 
words  which  import  to  make  the  delivery  of  the  outward  cargo 
a  condition  precedent ;  they  covenant  generally,  and  without 
qualification,  that  the  outward  cargo  shall  be  found  and  pro- 
vided, and  sent  along-side  the  ship,  and  received  from  on  board 
at  Naples  or  Galipoh,  and  that  at  one  of  those  places  they  would 
find  and  provide,  as  they  did  thereby  warrant  and  assure  to  the 
plaintiff,  a  full  and  complete  cargo.  It  is  contended,  however, 
that  from  the  wording  of  the  plaintiff's  covenant  this  condition 
precedent  is  to  be  implied.    That  covenant,  as  *far  as  is  material      [  *S2i  ] 
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Storeb  to  this  question,  is,  that  the  ship  should  go  to  Naples,  and  there 
Ooiwoiv.  m&l^o  a  right  and  true  delivery  of  her  outward  cargo,  and  that 
haying  so  done  she  should  take  and  receive  a  homeward  cargo ; 
and  the  argument  is  that  the  words  ''  having  so  done  "  would 
have  excused  the  plaintiff  from  taking  on  board  a  homeward 
cargo  if  he  had  not  first  delivered  his  outward  cargo ;  and  that 
whatever  would  have  excused  the  plaintiff  from  receiving  would 
also  excuse  the  defendants  from  loading.  It  does  not  appear  to 
us,  however,  that  these  words  would  have  been  any  excuse  to  the 
plaintiff ;  and  admitting  that  they  would,  it  by  no  means  follows 
that  they  afford  one  to  the  defendants.  The  words  seem  rather 
intended  to  mark  the  time  when  the  plaintiff's  obligation  to 
receive  a  homeward  cargo  should  attach,  viz.  when  his  ship  from 
being  clear  of  one  cargo  should  be  in  a  condition  to  receive 
another,  and  they  are  unaccompanied  with  those  express  words 
of  condition  which  would  naturally  have  been  used,  had  there 
been  any  intention  of  giving  the  plaintiff  an  option  of  terminat- 
ing the  contract,  and  refusing  a  homeward  cargo,  if  he  should 
have  been  prevented  by  any  accident  from  delivering  the  outward 
cargo.  But  admitting  that  the  plaintiff  might  have  been  dis- 
charged from  his  obligation  to  receive,  does  it  follow  that  if  the 
plaintiff  is  willing  to  receive,  the  defendants  are  discharged  from 
their  obligation  to  deliver?  The  plaintiff  might  wish  to  reserve 
an  option  to  himself,  and  might  therefore  qualify  his  covenant ; 
but  he  might  not  choose  to  give  any  option  to  the  defendantSi 
and  might  insist  from  them  upon  an  unconditional  and  unquali- 
fied covenant.  The  plaintiff  has  in  terms  introduced,  as  an 
exception  into  his  covenant,  the  perils  of  the  seas  and  capture, 
[  *322  ]  restraint,  or  detention,  by  enemies,  *princes,  or  rulers,  but  he  has 
suffered  no  such  exception  to  be  in  the  covenant  of  the  defen- 
dants. He  did  not  therefore  mean  that  whatever  would  be  an 
excuse  to  him  should  also  be  an  excuse  to  the  ^defendants ;  and 
we  cannot  therefore  by  implication  from  the  wording  of  the 
plaintiff's  covenant,  introduce  an  exception  into  that  of  the 
defendants.  Nor  is  there  any  ground  from  the  nature  of  the 
thing  to  imply  such  an  exception.  The  outward  cargo  may  be 
intended  as  the  fund  to  procure  the  homeward  cargo,  but  it  by 
no  means  follows  that  it  must  be  so,  and  in  very  many  instances 
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the  homeward  cargo  is  procured  and  in  readiness  to  ship  before  Stober 
the  outward  cargo  arrives.  We  cannot  therefore  consider  the  gordox. 
right  and  true  delivery  of  the  outward  cargo  as  a  condition  pre- 
cedent ;  and  the  demurrer  therefore  to  the  second  plea  must  be 
allowed.  As  to  the  release,  the  objection  is  this,  that  where 
there  is  such  a  deed  as  is  technically  called  a  deed  inter  partes, 
that  is,  a  deed  importing  to  be  between  the  persons  who  are 
named  in  it,  as  executing  the  same,  and  not  as  some  deeds  are, 
general  to  "  all  people,"  the  immediate  operation  of  the  deed  is 
to  be  confined  to  those  persons  who  are  parties  to  it ;  no  stranger 
to  it  can  take  under  it  except  by  way  of  remainder,  nor  can  any 
stranger  sue  upon  any  of  the  covenants  it  contains.  For  this 
position,  2  Inst.  673  and  several  other  authorities  to  which  we 
have  referred  were  cited,  and  the  same  doctrine  occurs  in  Co. 
Litt.  231  a«  The  defendants'  counsel  did  not  deny  these  cases, 
but  he  denied  their  application  to  a  release,  and  he  brought  under 
our  notice  Moyle  v.  Ewer,  Cro.  Eliz.  905,  and  Noy,  49,  where  in  an 
indenture  of  feoffment  between  A.  of  the  one  part  and  B.  of  the 
other,  a  letter  of  attorney  to  a  stranger  to  the  indenture  *to  [•328] 
deliver  seisin  was  adjudged  good.  A  letter  of  attorney  however 
passes  no  interest,  but  merely  gives  an  authority,  and  such 
authority  is  essential  to  effectuate  the  conveyance  from  A.  to  B. 
But  the  release  in  this  case,  if  it  is  to  operate  as  a  release,  takes 
something  out  of  the  plaintiff,  viz.  his  right  to  sue,  and  passes  to 
the  defendants  an  indemnity  and  bar  against  the  plaintiff's  claim. 
This  case  therefore  appears  to  us  within  the  general  rule,  and  not 
within  the  excepted  case ;  and  we  are  therefore  of  opinion  that 
the  demurrer  to  the  replications  to  these  pleas  cannot  be  allowed. 
The  consequence  upon  the  whole  record  is,  that  there  must  be 
judgment  for  the  plaintiff  upon  the  2nd  plea,  and  upon  the  repli- 
cations to  the  15th  and  16th  pleas,  and  for  the  defendants  on  the 
replication  to  the  4th  and  upon  the  5th  pleas. 
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J«to  SCOTT  AND  Another  v.  AMBROSE.f 

(3  M.  &  8.  326—328.) 

[  326  ]  Where  plaintiff  sued  defendant  for  a  debt  before  the  bankruptcy  of 

defendant,  and  -went  on  with  the  suit  after  his  bankruptcy,  and  had 
judgment,  and  defendant  obtained  his  certificate  and  afterwards  brought 
a  writ  of  error,  which  was  non-prossed,  and  costs  of  non-pros,  in  error 
awarded  against  him :  Held  that  the  defendant  was  discharged  by  his 
certificate  from  these  costs. 

The  plaintiffs  sued  the  defendant  for  a  debt,  shortly  after 
which  a  commission  issued  against  the  defendant,  and  he  was 
found  bankrupt.  The  plaintiffs  did  not  come  in  under  the 
commission,  but  prosecuted  their  action  to  judgment.  The 
defendant  obtained  his  certificate,  and  afterwards  brought  a 
writ  of  error  in  Parliament  upon  the  judgment,  which  writ  of 
error  was  nonprossed  for  want  of  assignment  of  errors,  and  40L 
[  •827  ]  *costs  of  non  pros,  in  error  were  awarded  against  him.  The 
plaintiffs  having  issued  a  Jl.  fa.  for  these  costs,  a  rule  nisi  was 
obtained  for  setting  it  aside. 

Marryat  and  Comyn  now  opposed  the  rule,  and  endeavoured 
to  distinguish  these  costs  from  costs  in  the  action,  which  they 
admitted  had  been  treated  in  several  cases  as  part  of  the  original 
debt,  and  as  such  barred  by  the  certificate,  t  But  these  are 
costs  which  have  accrued  in  a  proceeding  instituted  after  the 
bankruptcy,  which  therefore  constitute  a  new  debt.  And  they 
relied  on  Ex  parte  diaries  §  as  overruling  the  former  cases,  and 
cited  Walker  v.  Bames^W  in  which  the  case  Ex  parte  Charles  was 
recognized. 

LoBD  Ellenbobough,  Ch.  J. : 

The  decision  in  Ex  parte  Charles^  with  which  I  believe  all  the 
Courts  in  Westminster  Hall  have  concurred,  left  untouched  the 
doctrine  that  the  costs  shall  bear  relation  to  the  original  debt. 

t  Followed  in  Simpson  v.  Mirdbita  190. 

(1869)  L.  E.  4  Q.  B.  257,  38  L.  J.  §  14  East,  197. 

Q.  B.  76,  78,  20  L.  T.  275.— R.  C.  ||  P.  655,  post  (5  Tannt.   778,   1 

X  SeeLewU  v.  Piercy,  1  H.  Bl.  29;  Marshall,  346). 
Willett  V.  Pringle,  2  Bos.  &  P.  (N.  R.) 
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In  Ex  parte  Charles  there  was  not  any  original  debt.    Here  the       scott 
judgment  of  afl&rmance  in  the  House  of  Lords  is  equivalent  to     ^jibrose. 
pronouncing  judgment  in  the  original  terms,  as  if  no  such  writ 
of  error  had  been  brought,  and  to  that  it  adds  the  costs  of 
affirmance. 

Le  Blanc,  J. : 

In  the  case  cited  from  the  Common  Pleas  there  was  no  prior 
debt  to  which  the  costs  could  be  attached.  Here  there  is  a 
prior  debt. 

Bayley,  J. : 

I  do  not  agree  that  costs  in  error  are  not  like  costs  in  the 
cause.  Upon  judgment  of  non-pros.  *in  the  House  of  Lords  the  [  •328  J 
record  is  ordered  to  be  remitted  to  this  Court,  that  execution 
may  be  had  on  the  judgment,  as  if  no  writ  of  error  had  been 
brought,  and  costs  of  the  non-pros,  are  awarded.  The  execution 
which  issues  must  be  for  the  whole ;  it  is  one  entire  execution, 
and  cannot  be  split  for  the  costs  in  error  alone,  but  must  be  for 
the  sum  adjudged  below  and  also  the  costs  of  increase.  The 
distinction  in  Ex  parte  Charles  has  been  pointed  out,  and  the 
case  from  the  Common  Fleas  arose  upon  a  verdict  for  the 
defendant,  which  brought  it  exactly  to  the  case  of  Ex  parte 

Charles. 

§ 

Per  CuMAM  :  t  Rvle  absolute.l 

Puller  was  in  support  of  the  rule, 
t  Dampier,  J.  was  absent.  X  See  Phillips  v.  Brown,  6  T.  E.  282. 


b06  [b.b. 
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(5  Taunt.  307—308;  S.  C.  1  MorshaU,  55—58.) 


[  307  ]  ^  creditor  tells  his  clerk,  previously  authorized  to  receive  money,  not 

to  receive  a  sum  if  offered  him  by  a  certain  debtor,  for  that  he  had  put 
it  into  the  hands  of  his  attorney,  and  the  clerk,  on  tender  made, 
refuses  to  receive  the  money,  and  assigns  the  reason :  Held,  that  this  is 
a  good  tender  to  the  principal. 

In  this  case  the  question  reserved  upon  a  verdict  for  the 
plaintiff  for  86!.,  found  before  Mansfield,  Ch.  J.,  at  Guildhall, 
at  the  sittings  after  Trinity  Term,  1818,  was,  whether  there  were 
sufficient  evidence  of  a  tender.  The  facts  were,  that  there  being 
a  dispute  between  the  parties  about  the  amount  of  the  plaintiffs 
demand,  the  defendant  sent  a  check  for  86Z.  to  the  plaintiff's 
counting-house  in  payment  of  what  he  conceived  was  due;  it 
was  delivered  to  the  plaintiff,  who  with  much  warmth  rejected 
the  check  ;  the  defendant's  clerk  then  returned  to  his  master  to 
get  money  in  lieu  of  the  check :  the  plaintiff  expecting  his  return 
with  the  money,  instructed  a  clerk  named  Cuming,  who  was  in 
the  ordinary  habit  of  receiving  monies  for  him,  that  if  the  money 
was  offered,  he  should  not  receive  it,  and  he  stated  to  him  tliat 
he  had  put  the  matter  into  the  hands  of  his  attorney;  and 
himself  went  out.  The  defendant's  clerk  returned  in  the  absence 
of  the  plaintiff,  and  tendered  the  money  to  Cuming,  who  rejected 
it,  saying,  the  matter  was  put  into  the  hands  of  an  attorney. 

Vaughan^  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  verdict  for  the  defendant ;  against  which, 

Best^  Serjt.,  now  shewed  cause : 

The  refusal  must  be  considered  as  merely  a  reference  to  the 
plaintiff's  attorney;   the  plaintiff  had  a  right  to  change  the 

t  During  the  whole  of  this  Term         t  Citedin  judgment,  ^tnc^  v.  ^cm- 
Mansfield,  Ch.  J.,  was  prevented,  by  ing  (1879)  4  0.  P.  D.  143, 146,  40L.T, 
indisposition,  from  attending  in  the  484. — R.  G. 
Court 
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agent  he  had  appointed  for  the  purpose  of  settling  the  account,      Moffat 
and  receiving  the  money,  and  the  defendant  ought  to  have  made     pabsokb. 
his  tender,  either  to  the  plaintiff  in  person,  or  to  such  agent  as 
he  chose  to  authorize  :  but  a  tender  *made  to  a  person  who  was      t  '^os  ] 
no  longer  his  agent  to  receive,  was  no  tender  to  the  plaintiff.    It 
is  a  prudent  course  to  refer  a  disputed  claim  to  the  solicitor 
of  the  party.    A  tender  to  a  clerk,  unless  he  has  an  express 
authority,  is  no  tender  to  the  party. 

(Mansfield,  Ch.  J. :  A  tender  to  a  managing  clerk  would 
suffice,  and  Cuming  had  had  an  express  authority.) 

Vaitghan.  Serjt.,  in  support  of  his  rule : 

This  is  not  a  countermand  of  an  authority,  it  is  an  express 
refusal  by  the  plaintiff  himself,  which  therefore  dispenses  with 
the  necessity  of  a  tender.  Briggs  v.  Calverley,  8  T.  R.  629.  The 
retainer  of  an  attorney  does  not  render  the  tender  ineffectual. 
That  was  a  stronger  case  than  this,  for  there  the  writ  was 
bespoken.  This  is  the  refusal  of  the  principal,  with  an  in- 
sufficient reason  assigned,  and  is  a  dispensation  of  further 
tender  to  the  party  himself.    Jones  v.  Barclay,  Doug.  684. 

The  Court  agreed  that  the  plaintiff  was  not  justified  in  referring 
the  defendant  to  his  attorney. 

Cur,  adv.  tmU. 

Heath,  J.,  on  this  day  delivered  the  judgment  of  the  Court : 

This  was  an  action  for  goods  sold  and  delivered.  The  defen- 
dant pleaded  non  assumpsit  as  to  part,  and  as  to  the  residue,  80Z., 
a  tender.  The  evidence  was,  that  the  plaintiff  directed  his  clerk 
not  to  receive  this  money,  if  it  should  be  offered  to  him :  it  was 
offered  to  the  clerk,  and  he,  in  pursuance  of  his  master's  orders, 
refused  to  receive  it.  Upon  the  principle  thdA  qui  facit  per  alium, 
facit  per  se,  the  tender  to  the  servant  was  a  good  tender  to  the 
master  :  therefore  there  must  be  a  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


503  1814.    C.  P.     5  TAUNT.  811.  [r-b. 


1814.  BUCKBY  V.   COLES  and  PRICE. 

•^f]^^-  (5  Taunt.  31 1-^18.) 

r  311 1  Unity  of  seisin  of  the  land  to  which  a  right  of  way  is  appurtenant, 

with  the  land  over  which  the  way  lies,  extinguishes  the  right  of  way. 

But  if  there  is  a  subsequent  seyerance,  the  continued  use  of  the  way 
may  be  given  in  eyidenoe  of  its  necessity,  although  the  owner  claiming 
such  way  of  necessity  has  acquired  other  land  through  which  it  would 
be  physically  possible  to  make  a  way;  no  such  way  haying  been  in 
fact  made  or  UBed.t 

This  was  an  action  of  trespass  for  breaking  and  entei'ing  the 
plaintiffs  close,  called  Long  Furlong,  at  Newport  Pagnell, 
trampling  the  grass  and  com,  subverting  the  soil  with  the  feet 
of  cattle  and  wheels  of  carriages,  breaking  the  gates  and  fences, 
and  the  fastenings  thereof,  and  taking  them  away.  The  defen-* 
dants  pleaded,  that  in  1800  W.  Backwell,  Esq.,  was  seised  in 
fee  of  a  close  called  Barn  Close,  and  prescribed  in  right  thereof 
to  have  a  way  from  a  certain  common  public  highway  into  and 
over  the  close  in  which,  &c.,  to  Barn  Close,  and  back  again 
on  foot,  and  on  horseback,  and  with  cattle,  and  carriages,  at  all 
reasonable  times  of  the  year,  as  appurtenant  to  Barn  Close ; 
they  then  shewed  a  demise  of  Bam  Close  by  lease  from  Backwell 
to  Coles,  the  defendant,  for  years,  and  a  demise  by  Coles  to  the 
defendant  Price  as  tenant  from  year  to  year,  under  which  they 
justified.  They  thirdly  prescribed  under  the  like  title,  for  a  like 
way  from  the  highway,  into,  through,  and  over  the  close  in 
which,  to  Bam  Close,  and  back,  for  the  necessary  and  convenient 
cultivation,  occupation,  and  enjoyment  of  Barn  Close,  and 
justified  under  the  like  demises.  Fourthly,  they  pleaded,  that 
before  the  times  when,  on  the  1st  of  April,  1800,  W.  Backwell 
was  at  one  and  the  same  time  seised  in  fee,  as  well  of  the  close 
in  which,  as  of  Barn  Close ;  and  that  the  close  in  which  lay  next 
and  contiguous  to  a  certain  common  highway,  and  that  Bam 
Close  was  situate  next  to  the  close  in  which,  and  that  Backwell 
being  so  seised,  had  no  way  to  Bam  Close  excepting  from  that 

t  The  original  marginal  note  does  aboye  head  note,  whether  it  is,  or  is 

not  agree  with  the  case  as  reported ;  not,  good  law,  is  at  least  consistent 

and  it  is  not  easy  from  the  report  to  with  the  report. — E.  C. 
extract   the    ratio    decidendi.     The 


VOL.  XV.]  1814.    C.  P.    5  TAUNT.  811—813.  509 

highway,  through  and  over  the  close  in  which  ;  and  that  Back-  Buokby 
well  afterwards,  aliened,  conveyed,  and  assured  the  close  in  coles. 
which,  with  the  appurtenances,  to  the  plaintiff  in  fee,  who 
thereby  became  seised  thereof,  *but  that  Backwell,  at  the  time  of  '  C  *^12  ] 
that  sale  and  alienation,  and  having  no  way  to  Barn  Close,  other 
than  from  the  highway,  through  and  over  the  close  in  which, 
whereby  he  necessarily  ought  to  have  a  convenient  way  to 
Bam  Close  from  the  highway,  through  and  over  the  close  in 
which,  so  sold  and  aliened  to  the  plaintiff  as  aforesaid,  he, 
Backwell,  and  all  the  occupiers  of  Bam  Close  from  and  after 
the  sale  and  alienation  of  the  close  in  which,  had,  and  used,  and 
of  right  ought  to  have*for  themselves  and  their  servants  a  certain 
necessary  way  from  the  public  highway,  through  and  over  the 
dose  in  which,  unto  and  into  Barn  Close,  and  from  thence  back 
again  into  the  highway,  on  foot,  and  on  horseback,  and  with 
x^attle,  and  with  carriages,  every  year,  at  all  reasonable  times  of 
ihe  year,  for  the  necessary  and  convenient  cultivation,  occupa- 
tion, and  enjoyment  of  Bam  Close,  the  same  way  being  the 
nearest  and  most  convenient  way  through  and  over  the  close  in 
which,  so  sold  and  alienated  as  aforesaid;  wherefore  they 
justified.  Price  in  his  own  right,  and  as  the  then  occupier  of 
Bam  Close,  and  Coles  as  his  servant,  and  by  his  command. 
The  plaintiff,  in  his  replication,  joined  issue  on  the  first  plea : 
to  the  second  and  third  pleas,  he  replied,  (admitting  the  seisin  of 
Backwell,  but  protesting  against  the  alleged  demises  of  Barn 
Close),  de  injurid  sud  propria;  and  traversed  the  prescriptive 
rights  of  way  therein  respectively  alleged.  And  to  the  fourth 
plea,  he  replied,  that  he  ought  not  to  be  barred,  because, 
jadmitting  Backwell's  seisin  at  one  and  the  same  time,  as  well  of 
ihe  close  in  which,  as  of  Barn  Close,  and  that  the  close  in  which, 
lay  next  and  contiguous  to  the  road,  and  that  Bam  Close  lay 
neit  to  the  close  in  which,  and  that  Backwell  afterwards,  and 
before  the  trespass,  conveyed  the  close  in  which  to  the  plaintiff, 
who  thereby  became  seised  in  fee  thereof;  for  replication  he 
alleged,  that  the  defendants  of  their  own  wrong  committed  the 
*acts  justified,  without  this,  that  Backwell  and  the  occupiers  of  [  *813  J 
Bam  Close  from  and  after  the  sale  and  alienation  of  the  close  in 
which,  had  and  used,  and  of  right  ought  to  have  had  such  a  way 
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BucKBT  as  the  defendant  had  in  his  fourth  plea  alleged :  he  also  newly 
Coles.  assigned  an  extra  viam,  and  more  force  than  was  necessary, 
and  other  occasions.  The  defendant  rejoined  by  maintaining  so 
mach  as  the  plaintiff  had  traversed  of  his  2nd,  8rd,  and  4th  pleas, 
and  tendering  issue  thereon,  and  on  the  new  assignment.  The 
plaintiff  joined  in  all  these  issues.  The  cause  was  tried  at  the 
Buckingham  Summer  Assizes,  1818,  before  Macdonald,  C.B. 
The  case  appeared  to  be,  that  two  public  King's  highways  called 
Willen-lane  and  Tongwell-lane,  at  a  certain  point  diverged  from 
each  other,  Willen-lane  going  off  from  the  diverging  point  in 
a  direction  from  south-west  to  north-east,  and  Tongwell-lane 
leading  in  a  direction  nearly  from  west  to  east.  At  a  part  of 
these  roads  situate  at  some  distance  to  the  eastward  of  their 
point  of  separation,  the  lands  which  lay  in  a  line  between  the 
two  roads,  making  the  base  of  a  triangle,  whereof  the  two  roads 
formed  the  sides,  were  as  follow :  Contiguous  to  and  immediately 
to  the  southward  of  Willen-lane,  was  the  close  in  which,  called 
Long  Furlong ;  next,  and  to  the  south-westward  of  that,  was  the 
close  called  Bam  Close,  and  next,  and  to  the  southward  of  Bam 
Close  was  Tongwell  Close,  the  southem  side  of  which  abutted 
partly  on  Tongwell-lane,  and  partly  on  the  homestead  of  a  farm 
called  Tongwell  House.  On  the  west  side  of  Tongwell  Close  lay 
a  close  called  the  Hop-ground,  the  eastern  side  whereof  abutted 
on  Tongwell  Close,  and  the  southern  side  whereof  abutted  on 
Tongwell-lane.  About  the  year  1750  Mr.  Backwell,  the  pro- 
prietor of  considerable  estates  in  that  neighbourhood,  purchased 
the  close  in  which,  called  Long  Furlong,  from  Sir  William 
Turner:  none  of  the  conveyances  of  that  close,  of  any  date 
[  •814  ]  whatever,  expressed  *it  to  be  conveyed  subject  to  any  right  of 
way,  or  with  any  reservation  of  any  way  over  it.  At  that  time 
Bam  Close  was  the  property  of  a  person  named  Marriott,  whose 
homestead  was  situated  at  some  distance  to  the  northward  of 
Willen-lane,  and  consequently  of  Long  Furlong,  and  of  these 
three  other  closes.  In  1759  Marriott  conveyed  all  his  estate, 
comprising  Barn  Close,  with  other  lands  lying  to  the  northward 
of  Willen-lane,  to  Mr.  Backwell,  in  reversion  expectant  on  the 
determination  of  a  lease  then  existing.  In  January,  1800, 
Mr.  Backwell  contracted  to  sell,  and  in  April,  1800,  conveyed,  to 
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the  plaintiff  the  parcel  of  land  called  Long  Furlong.    It  did  not      Buckbt 
distinctly  appear  at  what  time  or  by  what  title  Mr.  Backwell       colbs. 
acquired  Tongwell  Close  and  The  Hop-ground,  but   he   had 
possessed  them  for  some  years,  and  in   1801   he    sold    and 
conveyed  a  parcel  of  land,  consisting  of  Bam  Close,  Tongwell 
Close,   and  The  Hop-ground,  and  some  other  closes,   to  the 
defendant  Coles.    These  lands  were  then  demised  under  a  lease 
to  the  defendant  Coles,  which  would  not  have  otherwise  expired 
till  1807.    The  defendant  proved  by  abundant  evidence,  that 
while  Marriott  was  the  proprietor  of  Bam  Close,  his  way,  and 
his  only  way  to  get  to  it,  was  by  passing  out  of  Willen-lane  into 
and  through  Long  Furlong  to  Bam  Close,  and  that  he  enjoyed 
that  way  without  interruption,  and  that  there  was  never  any 
opening  or  communication  between  Barn  Close  and  Tongwell 
Close  until  after  Mr.  BackwelFs  purchase  of  both,  when  Boys, 
a  tenant  of  his,  first  made  a  gateway  from  Bam  Close  to 
Tongwell  Close  to  give  his  cattle  access  to  water  in  Tongwell 
Close.     The  entrance  to  Tongwell  Close  too,  was,  down  to  a  late 
period,  from  Tongwell-lane  through  the  farmyard  of  Tongwell 
House ;    and  continually  down  to   the  present  time,  the  road 
through  Long  Furlong  had  been  used  by  the  occupiers  of  Bam 
Close :  for  the  plaintiff,  it  was  proved,  that  for  *some  years  back      [  *315  ] 
the  occupiers  of  Barn  Close  had  used  a  way  to  it  by  going 
northwards  from  the  Tongwell-road  into  and  through  The  Hop- 
ground,  and  thence  into  and  through  the  north-west  corner  of 
Tongwell  Close  into  Bam  Close,  and  back,  but  this  was  only 
subsequent  to  the  time  of  Mr.  Backwell's  having  purchased  all 
the  closes ;  and  the  defendant  Coles,  during  several  years  past, 
before  his  purchase  from  Mr.  Backwell,  had  been  Mr.  Backwell's 
lessee  of  the  three  last-mentioned  closes.     The  plaintiff  also 
endeavoured,  but  unsuccessfully,  to  establish  some  instances  of 
interruption  of  the  user  of  the  way  in  dispute  by  the  occupiers  of 
Bam  Close ;  he  did  not  shew  that  the  forbiddance  was  acted  on, 
nor  did  bis  witnesses  say  that  the  road  through  Tongwell  Close 
was  the   only  road  to  Bam  Close.    Macdonald,  C.B.,  was  of 
opinion,  that  the  prescriptive  way  to  Barn  Close  over  Long 
Furlong,  if  ever  it  existed,  was  not  extinguished  by  the  mere 
unity  of  seisin,  the  defendant's  premises  having  been  during  all 
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Bucket  the  time  of  Mr.  Backwell's  seisin,  subject  to  the  lease,  which 
COLB&  existed  when  he  purchased  them.  He  had  bought  only  the 
reversionary  interest,  and  to  extinguish  a  right  of  way  there 
must  be  unity  of  enjoyment.  SeUon,  Serjt.  for  the  defendant, 
contended,  that  on  the  fourth  plea  there  was  no  matter  of  fact  to 
go  to  the  jury ;  it  was  a  pure  question  of  law :  but  the  Chief 
Baron  left  all  the  questions  to  the  jury,  and  they  found  for  the 
defendant  on  all  the  issues. 

SeUoUy  Serjt.  in  Michaelmas  Term,  1813,  obtained  a  rule 
nisi  to  set  aside  the  verdict  and  have  a  new  trial,  upon  two 
grounds;  first,  that  there  was  a  misdirection  of  the  learned 
Judge ;  and  secondly,  that  the  verdict  was  against  evidence. 

Blosset,  Serjt.  now  shewed  cause  against  the  rule : 

(The  GouBT  expressing  a  decided  opinion  that  the  prescriptive 
i  ♦316  ]       ♦right  of  way  was  extinguished  by  the  unity  of  seisin,  without 
adverting  to  the  unity  of  occupation,  he  abandoned  the  verdict 
on  the  second  and  third  issues.) 

The  fourth  plea,  he  said,  was  verbatim  translated  from  the  plea 
in  Button  v.  Taylor^  Lutw.  1487,  where  it  was  demurred  to,  and 
held  good :  if  the  defendant  had  wished  to  review  the  law  of  that 
case,  he  should  have  demurred  to  this  plea ;  but  by  traversing  it, 
he  put  in  issue  only  the  fact,  whether  the  defendant  had,  since 
1801,  the  time  of  his  purchase,  actually  enjoyed  the  way  over 
Long  Furlong  to  Bam  Close  in  manner  alleged ,-  not  the  question 
of  law,  whether  he  was  entitled  to  it  under  the  circumstances,  as 
a  way  of  necessity ;  and  inasmuch  as  his  replication  admitted  the 
continued  user  of  it  down  to  the  commencement  of  Mr.  Backwell's 
unity  of  possession,  and  that  Mr.  Backwell  had  no  other  way  to 
Barn  Close  but  only  through  the  place  in  which,  during  his  unity 
of  possession,  it  was  not  very  intelligible  how  he  could  dispute 
the  continuance  of  the  way  after  the  plaintiff's  purchase.  If  it 
were  a  way  of  necessity  before,  it  is  diflScult  to  conceive  how  it 
was  not  a  way  of  necessity  after  that  alienation  by  Backwell  to 
the  defendant.    In  the  case  in  Lutwych,  Girdler,  in  support  of 
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the  demurrer,  cited  the  cases  of  Deli  v.  Babthorpe,  Cro.  EL  800,  Buokby 
and  1  Eo.  Ab.  985.  C,  pi.  8  &  9,  (but  those  are  not  cases  of  a  way  coles. 
of  necessity,  but  of  an  ordinary  way,  the  extinguishment  of  which 
by  unity  of  possession  needs  not  to  be  questioned,)  and  Owen, 
121.  But  the  Court  over-ruled  the  demurrer,  upon  the  ground 
that  the  way  pleaded  was  a  way  of  necessity,  and  that  it  was  for 
the  public  weal  that  the  land  should  not  be  unoccupied.  Lutw. 
also  cites  Packer  v.  WaUtead,  2  Sid.  89. 

Sellon  in  support  of  the  rule  : 

It  is  impossible  to  maintain  the  verdict  on  the  fourth  issue.  A 
way  of  necessity,  like  all  other  ways,  is  extinct  by  unity  of  pos- 
session. *No  such  way  therefore  existed  during  Mr.  Backwell's  t  *3^^  ] 
simultaneous  seisin.  A  way  of  necessity  is  a  way  by  grant,  not 
indeed  expressed,  but  implied:  if  a  vendor  sells  a  close  sur- 
rounded on  all  sides  but  one  with  the  land  of  strangers,  and  on 
that  one  side  by  other  land  of  the  grantor,  and  if  there  be  no 
access  to  it  but  through  such  other  land  of  the  grantor,  and  he 
make  no  express  grant  of  way,  then  by  implication  a  way  of 
necessity  through  the  other  land  of  the  grantor  arises ;  but  the 
right  of  way  only  arises  when  there  is  no  other  possible  legal 
mode  of  getting  at  the  land :  Pomfret  v.  Ricroft,  1  WiUialns's 
Saunders,  322,  b.  n.,  Howton  v.  Frearson,  8  T.  R.  50,  t  and  all 
the  other  authorities,  establish  this  point.  If,  therefore,  the  sale 
be  made  to  the  owner  of  an  adjoining  close,  inasmuch  as  he  has 
another  mode  of  access  to  the  land  which  he  purchases,  namely, 
from  his  own  close,  no  way  of  necessity  results  from  that  convey- 
ance :  and  in  such  case,  inasmuch  as  that  which  a  man  grants 
must  be  parcel  of  his  own  estate,  and  since  the  vendor  had  alien- 
ated Long  Furlong  without  any  reservation  before  he  sold  Barn 
Close,  and  had  the  means  to  satisfy,  out  of  his  own  adjacent 
closes,  Tongwell  Close  and  the  Hop-ground,  this  resulting  right 
of  a  way  of  necessity,  the  way  over  Long  Furlong  did  not  again 
revive  by  reason  of  his  subsequent  sale  of  Barn  Close.  There 
was  no  fact  on  this  issue  which  ought  to  have  been  left  to  the 
jury ;  it  was  a  question  of  law,  which  the  Judge  who  presided 
ought  to  have  disposed  of  in  favour  of  the  plaintiff,  who  was 

t  4  B.  E.  581. 
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BrcKBT  right  in  his  allegation,  that  no  such  way  of  necessity  existed.  In 
Coles.  this  case  Mr.  Backwell  divided  his  estate  into  lots  suitable  to  the 
convenience  of  the  purchasers,  and  exposed  them  to  sale  by 
auction.  Long  Furlong  was  one  lot,  Barn  Close,  Tongwell  Close, 
and  the  Hop-ground  formed  another  lot ;  they  were  purposely  so 
arranged  that  the  rights  of  way  of  the  one  might  not  interfere 
[  *318  ]  with  the  other,  but  that  *the  purchaser  of  each  lot  might  have 
access  to  it  on  one  side  from  a  public  road,  and  might  pass  from 
one  of  his  fields  to  another  without  interfering  with  his  neigh- 
bours :  it  was  never  intended  to  sell  with  Bam  Close  a  right  of 
way  over  Long  Furlong,  nor  was  any  such  reserved  in  the  con- 
veyance. The  plaintiff  bought  Long  Furlong,  which  was  the 
third  lot,  at  the  auction,  and  it  may  be  inferred  that  he  gave  the 
higher  price  for  it  on  account  of  the  convenience  of  that  arrange- 
ment :  the  fourth  lot,  comprehending  the  other  three  closes,  was 
bought  in  at  the  auction,  and  afterwards  sold  to  the  defendant 
by  private  contract;  The  particulars  of  the  sale  expressed  no 
reservation  of  any  right  of  way  over  Long  Furlong. 

Heath,  J. : 

The  way  which  it  is  contended  for  the  plaintiff  that  the  pur- 
chaser has,  is  through  the  purchaser's  own  land ;  but  suppose 
that  Bam  Close  had  been  bought  by  a  stranger,  would  there  not 
in  that  case  have  been  a  way  of  necessity  to  go  to  it  ? 

Chambbe,  J. : 

The  plaintiff  has  gone  into  the  question  whether  the  vendor 
granted  a  way  to  this  field  over  Tongwell  Close,  before  the  jury, 
and  they  have  disafiSrmed  it :  besides,  nothing  of  this  history  of 
the  auction  was  in  evidence. 

Dallas,  J»  : 

The  question  on  the  issue  is,  whether  there  were  any  other 
way  :  the  evidence  on  the  defendant's  side  is,  that  there  was  no 
other  way ;  the  plaintiff  meets  that  by  evidence  that  there  is 
another  way,  though  not  quite  so  convenient,  and  the  jury  have 
had  it  before  them,  and  have  disaffirmed  the  existence  of  any 

other  way. 

Rvle  discharged. 
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DOE,   ON  THE  Demises  op  CHRISTOPHEK  PAEKIN      J^^u^ 
AND  JAMES  WILKINSON,   v.   PAEKIN.f  -^* 

(5  Taunt.  321—324 ;  S.  C.  1  MarshaU,  61—65.)  [  321  ] 

Deviso  of  all  my  messuages  in  T.,  and  now  in  my  occupation.  The 
testator  had  two  messuages  in  T. ,  of  which  he  occupied  only  one :  Held, 
that  only  that  one  passed  by  the  devise. 

This  ejectment  was  brought  to  recover,  amongst  other  premises 
in  Thurgoland,  in  the  county  of  York,  the  Tontine  Inn  and  nine 
acres  of  land.  Upon  the  trial  before  Thompson,  B.  at  the  York 
spring  assizes,  1813,  a  verdict  was  found  for  the  plaintiff  for  all 
the  premises  in  the  declaration,  subject,  as  to  the  Tontine  Inn 
and  the  nine  acres  of  land,  to  a  case,  which  stated,  that  "  Joseph 
Parkin,  by  will  of  1st  February,  1800,  devised  all  his  messuages, 
tenements,  lands,  grounds,  hereditaments,  and  premises  situate 
at  or  in  the  township  of  Thurgoland,  in  the  parish  of  Silkstone 
and  county  of  York,  and  then  in  his  own  occupation,  with  the 
appurtenances,  unto  the  plaintiff's  lessor  Wilkinson,  to  hold  to 
Wilkinson,  his  executors,  administrators,  and  assigns,  from  and 
immediately  after  the  testator's  decease,  for  a  term  of  500  years, 
aans  waste,  upon  the  trusts  thereinafter  declared,  and  after  the 
determination  thereof,  and  in  the  mean  time  subject  thereto,  he 
devised  all  and  every  his  said  messuages,  tenements,  closes, 
lands,  hereditaments,  and  premises  situate  at  or  in  Thurgoland 
aforesaid,  with  the  appurtenances,  unto  his  son,  (the  plaintiff's 
lessor)  Christopher  Parkin,  his  heirs  and  assigns  for  ever  :  and 
in  case  of  his  death  before  he  attained  the  age  of  21  years,  with- 
out lawful  issue,  then  the  testator  devised  the  said  last-mentioned 
hereditaments  and  premises  unto  and  equally  amongst  the  sur- 
vivors or  survivor  of  all  the  testator's  sons  and  daughters,  share 
and  share  alike,  to  hold  to  them  their  heirs  and  assigns  for  ever, 
as  tenants  in  common."  And  the  testator  further  bequeathed  to 
his  son  Christopher  Parkin,  "  all  and  every  the  cattle,  stock, 
quick  and  dead,  and  implements  *of  husbandry,  crops  of  com,       C  *322  ] 

t  Beferred  to  and    distinguished      similar  effect   in  Homer  v.  Homer 
by  V.-C.  Malixs  in  WhiU  v.  Birch      (187S)  8  Ch.  D.  758;  47  L.  J.  Ch. 
(1867)  36  L.  J.  Ch.  174.    But  see  a      635.— B.  C. 
deckion  of  the  Court  of  Appeal  to  a 
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Doe,  com  growing  or  in  the  straw,  and  all  other  his  personal  effects 
Pabkin,  whatsoever,  which  should  at  the  time  of  his  death  happen  to  be 
Pabkik.  ^^»  upon,  or  belonging  to  his  said  estate  and  premises  at  or  in 
Thurgoland  aforesaid,  then  in  his  own  occupation."  The  defen- 
dant Parkin  was  the  testator's  eldest  son.  The  testator  at  the 
time  of  making  his  will  was  seised  in  fee  of  a  messuage  and  five 
acres  of  land  called  Spring  House,  for  which  the  jury  found  an 
absolute  verdict  for  the  plaintiff,  they  having  found  that  such 
premises  were  in  the  occupation  of  the  testator  at  the  time  of 
making  his  will,  and  the  testator  was  also  at  the  time  of  making 
his  will  seised  in  fee  of  the  said  inn  called  the  Tontine,  and  nine 
acres  of  land,  but  which  inn  called  the  Tontine,  and  nine  acres 
of  land,  at  the  time  of  making  his  will  were  not  in  his  own  occu- 
pation. The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  were  entitled  to  recover  the  inn  called  the  Tontine 
and  the  nine  acres  of  land,  and  the  verdict  was  to  be  entered 
accordingly. 

Copley^  Serjt.,  for  the  plaintiff,  contended  that  the  premises 
in  dispute  either  were  comprized  in  the  term  of  500  years  de- 
vised to  Wilkinson,  or  at  all  events  passed  by  the  devise  to 
Christopher  Parkin.  The  words  "  now  in  my  own  occupation  "  are 
not  to  be  taken  as  descriptive,  and  therefore  restrictive  of  the 
generality  of  the  words  of  the  devise :  the  evidence  of  the  state  of 
the  lessor's  property  renders  that  construction  impossible* 
Effect  must  be  given  to  all  the  words :  he  devises  eill  his  messu- 
ages, and  unless  the  Court  can  substitute  messuage  for  messuages, 
they  cannot  adhere  to  the  restrictive  description :  instances 
where  the  largeness  of  the  devise  has  been  held  to  prevail  over 
the  apparent  restriction  imposed  by  subsequent  description,  are, — 
Meii-eU  V.  Nichols,  1  Bulst.  117  :  the  testator  having  a  moiety 
[  *323  ]  of  lands  *in  Essex,  and  a  moiety  of  land  in  Kent,  "  as  to  his 
moieties,  he  devised  all  his  moieties  in  Kent  unto  Thomas  Bear- 
block,"  and  made  no  mention  of  his  moiety  in  Essex;  and  the 
Court  held  that  as  well  the  moiety  in  Essex  as  that  in  Kent 
passed  by  this  devise.  So  St.  John  v.  The  Bishop  of  Winton, 
Cowp.  94.  Devise  of  "  all  my  advowsons,  lands,  &c.,  and  real 
estate  whatever,  situate  in  the  county  of  Hants,  for  the  purchase 
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whereof  I  have  already  contracted  and  agreed."  The  testator  Dos, 
had  before  his  will  made,  taken  a  conveyance  of  the  advowson  of  pabkiij, 
Mottisfont,  in  Hants,  and  had  contracted  for  the  purchase  of  the  pamin. 
advowson  of  Abbotts  Ann.  The  Court  of  King's  Bench  thought 
that  the  plurality  of  the  advowsons  was  not  restricted  by  the 
circumstance  that  one  of  them  had  ceased  to  rest  in  contract. 
In  the  same  case  indeed,  2  Bl.  Bep.  932,  this  Court  thought 
otherwise,  but  Smythb,  C.B.  was  of  opinion  with  the  Court  of 
King's  Bench,  and  the  House  of  Lords  affirmed  the  judgment  of 
that  Court,  7  Bro.  P.C.  853.  This  is  not  a  gift  of  "  all  such,''  or 
**  so  many  "  of  my  messuages  as  are  now  in  my  occupation,  but 
"all  my  messuages,"  and  the  word  "  all  "  must  be  rejected,  if 
the  devise  is  Umited  to  what  was  in  his  own  occupation,  for  he 
occupied  only  one.  But  if  not  included  in  the  term  devised  to 
Wilkinson,  yet  it  passes  by  the  devise  to  C.  Parkin  of  all  his  said 
messuages  in  Thurgoland,  for  the  word  "said  "  is  not  necessarily 
restrictive,  and  his  use  of  the  words  "  last  mentioned  "  in  the 
third  devise  over  in  case  of  the  death  of  C.  Parkin  under  21, 
confirms  this  interpretation.  Boocher  v.  Samford,  Cro.  El.  113. 
The  testator  having  a  house  and  six  acres  of  land  in  Ebley, 
occupied  for  60  years  with  other  lands  not  in  Ebley,  devised  "the 
tenement  with  the  appurtenances  wherein  H.  B.  dwelleth  in 
Ebley;  "  and  it  was  held  that  all  the  lands  passed  by  it. 

(Heath,  J. :  The  land  passed  as  being,  though  not  strictly 
appurtenant,  connected  with  the  house  :  but  rights  not  in  Ebley 
might  *appertain  to  a  house  in  Ebley,  therefore  the  case  is  not      [  *^^^  ] 
applicable.) 

Vicars  cliaral  of  Litchfield  v.  Ayres,  W.  Jon.  435.  Debt  for  sub- 
traction of  the  tithes  of  140  acres  of  land  in  Chesterton,  due  to 
the  plaintiffs  under  a  grant  of  the  tythes  of  the  rectory,  all  which 
were  lately  in  the  tenure  of  Margaret  Peitoe,  widow  ;  the  tythes 
of  these  140  acres  were  never  in  her  occupation,  yet  the  Court 
held  that  they  passed  by  the  grant,  and  these  words  were  no  re- 
striction of  the  grant,  but  a  mere  affirmation  of  the  parties.  In 
the  principal  case  too  it  is  but  an  additional  description,  and  now 
in  my  occupation. 
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Dob,  The  Court  observed  that  Bl.  reports  that  in  St.  John  v.  The 

P^uuN      Bishop  of  Winton,  the  other  three  Barons  concurred  with  the 
-,  ^-  Court  of  Common  Pleas,  which  opinion  was  also  strongly  sup- 

ported  by  Lord  Apsley,  Chancellor,  and  Lord  Camden,  the  only 
two  law-lords  who  were  present  in  the  House  of  Peers,  and  it  was 
afterwards  proposed  to  re-hear  it :  therefore  the  authority  of 
that  case  was  not  of  much  weight :  they  stopped 

Vavgharij  Serjt.,  who  was  to  have  argued  for  the  heir  at  law; 
and  hold  that  the  words  were  clearly  restrictive. 

Judgment  for  the  defendant. 


1814.  JAYNE  V.  PEICE. 

^;^  (5  Taunt.  326—328;  S.  C.  1  MarahaU,  68—70.) 

r  326  1  Proof  of  possession  of  land  and  pernancy  of  the  rents  ifl  primd  facie 

evidenoe  of  a  seisin  in  fee  of  the  person  possessed. 

But  proof  of  forty  years  subsequent  possession  by  a  daughter  while  a 
son  and  heir  lived  near  and  knew  the  fact,  is  much  stronger  evidenoe 
that  the  first  possessor  had  only  a  particular  estate. 

This  was  a  writ  of  right,  brought  to  recover  a  toft  and  five 
acres  of  meadow  and  pasture  in  Shirehampton.  The  demandant 
counted  upon  the  seisin  of  Ann  Jayne,  widow,  his  grandmother, 
and  that  from  her  the  right  descended  to  Wm.  Jayne,  her  son 
and  heir,  and  that  from  Wm.  Jayne,  the  son  and  heir  of  Ann, 
the  right  descended  to  the  demandant,  who  now  demanded  as 
son  and  heir  of  Wm.  Jayne,  the  son  and  heir  of  Ann.  The 
tenant  joined  the  mise  on  the  mere  right.  Upon  the  trial  of  the 
cause  at  the  Gloucester  summer  assizes,  1813,  before  Bayley,  J., 
the  pedigree  was  proved  as  averred.  John  Jayne,  the  youngest 
son  of  Ann  Jayne,  proved  that  Ann  Jayne  was,  in  her  lifetime, 
for  many  years  in  possession  of  the  premises,  and  that  she  after- 
wards let  them  to  her  son  Wm.  Jayne  deceased,  who  paid  rent 
for  them,  until  her  death.  She  had  been  dead  42  years,  since 
which  time  her  son  William  never  had  had  possession,  but  after 
her  decease  her  daughter  Elizabeth  Price,  who  was  younger  than 
her  son  William,  received  the  rents  of  the  premises  during  her 
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life,  which  was  for  14  or  15  years ;  she  was  dead,  and  the  tenant,  Jaynb 
her  grandson,  was  now  in  possession  of  the  premises,  her  son  pmob. 
William  Price,  the  tenants'  father,  having  di^d  in  the  life-time 
of  Elizabeth  Price.  The  demandant  and  his  father  had  for  many 
years  lived  in  *the  parish  of  St.  George's,  Somerset,  within  six  [  •827  ] 
or  seven  miles  of  the  land.  Batlet,  J.  left  it  to  the  jury  to 
consider,  whether  they  were  satisfied  that  Ann  Jayne  was  ever 
Beised  in  fee :  no  title  deeds  were  shewn ;  her  occupying  the 
land,  and  letting  it  to  her  son,  did  not  necessarily  import  a 
seisin  in  fee.  They  might  have  been  derived  out  of  some  lesser 
estate.  There  might  be  a  title  by  which  she  held  the  premises 
under  some  will  or  deed  which  did  not  appear,  possibly  a  will  of 
the  deceased  husband  of  Ann  Jayne :  if  the  will  concerned  land 
only,  it  was  very  probable  that  it  would  not  be  registered, 
William,  the  son  of  Ann  Jayne,  might  probably  know  something 
of  the  title,  and  that  would  account  for  his  permitting  his  sister 
to  occupy  the  land,  which  it  was  improbable  that  he  should  do, 
living  so  near  to  the  premises  as  he  did,  if  they  had  descended 
to  himself  in  fee.  The  jury  thereupon  found  that  there  was  no 
seisin  in  fee  of  Ann  Jayne,  and  gave  their  verdict  for  the  tenant. 

Shepherd,  Serjt.  in  Michaelmas  Term,  1818,  moved  to  set 
aside  the  verdict  and  have  a  new  trial,  upon  the  ground  of  a 
misdirection  of  the  learned  Judge,  for  that  the  pernancy  of  the 
rents  and  profits  was  prima  facie  evidence  of  the  seisin  in  fee  of 
Ann  Jayne,  and  no  evidence  had  been  adduced  to  rebut  it.  If 
possession  for  any  number  of  years  less  than  60  was  to  be  left  to 
a  jury  as  evidence  of  a  conveyance  or  title,  there  would  be 
altogether  an  end  of  the  remedy  by  writ  of  right ;  for  after  20 
years'  possession,  a  conveyance  would  always  be  presumed.  The 
Court  granted  a  rule  nisi. 

Vaughan,  Serjt.  (Lens,  Serjt.  being  indisposed)  shewed  cause 
against  this  rule. 

Shepherd,   Solicitor-Generaly   endeavoured    to    support  the 
rule,  on  the  principle  that  possession  is  evidence  of  seisin  *in      [  •828  ] 
fee,  and  that  the  presumption  is  in  favour  of  the  fee,  and  not  of 
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JATKK       any  less  estate.     It  might  indeed  be  rebutted  ;  but  in  this  case 
Pbigf.      there  were  no  deeds  produced  to  rebut  it. 

Heath,  J. : 

Nothing  can  be  clearer  than  this:  a  presumption  may  be 
rebutted  by  a  contrary  and  stronger  presumption :  in  this  case 
the  contrary  presumption,  arising  from  the  circumstances,  is 
much  stronger  than  the  presumption  of  the  seisin  in  fee.  The 
direction  of  the  learned  Judge  was  perfectly  clear  and  right. 

Chambre,  J. : 

It  would  make  writs  of  right  the  most  mischievous  proceedings 
in  the  world,  if  this  doctrine  could  prevail,  that  because  a 
simple  possession  is  shewn  to  have  existed  40  years  ago,  without 
any  account  of  the  title,  all  the  succeeding  adverse  possession 
shall  therefore  be  put  out  of  consideration.  The  counsel  for  the 
demandant  mistakes  the  nature  of  the  evidence  of  the  seisin  of 
Ann  Jayne:  he  argues  as  if  her  possession  were  conclusive 
evidence  of  her  seisin,  unless  the  contrary  can  be  shewn  by  the 
production  of  deeds.  But  the][case  is  not  so ;  and  where  is  the 
stronger  presumption  in  this  case  ?  It  very  far  preponderates 
in  favour  of  the  tenant. 

Dallas,  J.  concurring. 

The  rule  was  discharged. 
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BARWICK  V.   MATTHEWS  and  Others.  ish. 

(5  Taunt.  365—380;  S.  C.  1  Marshall,  50.)  Jan^. 

11  a  person  who  has  common  in  the  manor  of  A.,  and  common  in  the  r  ^gg  -j 
manor  of  B.  for  all  his  cattle  levant  and  couchant  on  his  tenement  in 
A.,  receives  under  an  Act  for  enclosing  the  wastes  in  A.  an  allotment 
in  satisfaction  of  his  common  in  A.,  he  is  nevertheless  entitled  imder  an 
Act  for  enclosing  the  wastes  in  B.  to  an  allotment  thereof  in  respect  of 
his  common  in  B.,  and  that  to  the  same  extent  as  if  he  had  never  had 
any  common  or  allotment  in  A. 

If  a  copyholder  in  the  manor  of  A.  has  common  in  the  wastes  of  the 
same  lord's  manor  of  B.  for  his  cattle,  levant  and  couchant  on  his  tene- 
ment in  A. ;  this  is  a  proof  that  the  manors  were  formerly  in  different 
hands,  for  the  estate  of  the  copyholder  was  too  weak  to  support  a  grant  by 
the  lord  to  his  copyhold  tenant  of  common  appurtenant  in  another  manor. 

A  copyholder  who  has  common  in  a  waste,  without  the  manor  of 
which  his  copyhold  is  parcel,  has  it  as  annexed  to  the  land,  and  not  to 
his  customary  estate,  and  must  prescribe  in  a  que  estate  through  his 
lord,  for  him  and  all  his  customary  tenants  thereof.  And  such  common 
without  the  manor  is  not  extinct  by  enfranchisement  of  the  copyhold, 
though  there  be  no  words  of  re-grant.  And  after  enfranchisement,  the 
feoffee  must  prescribe  in  a  que  estate  of  his  lord  for  himself  and  his 
customary  tenants  till  the  time  of  the  enfranchisement,  and  since  that 
time  for  the  feoffee  and  his  heirs,  as  appurtenant  to  the  enfranchised 
tenement. 

This  was  a  feigned  issue  under  an  Inclosure  Act,  passed  51 
Geo.  III.  ''  for  inclosing  lands  in  the  manor,  lordship,  or  forest 
of  Westward,  in  the  parish  of  Westward,  in  the  county  of  Cum- 
berland," the  first  count  of  the  declaration  stated  a  colloquy 
concerning  the  Act,  and  concerning  a  certain  claim  before  then 
by  the  plaintiff  made  in  pursuance  of  the  said  Act,  as  the  owner 
and  occupier  of  certain  messuages,  tenements,  and  lands  called 
Bash-Gill-Head  and  Barney-house,  situate  within  the  parish  of 
Wigton,  in  the  said  coimty,  to  be  entitled  for  himself  and  his 
tenants,  occupiers  of  the  said  premises,  or  of  some  part  thereof, 
to  a  right  of  common  of  turbary,  and  common  of  pasture  in  and 
upon  the  commons  and  waste  grounds  in  the  manor,  lordship,  or 
♦forest  aforesaid,  for  all  manner  of  cattle,  levant  and  couchant,  [  ♦366  j 
in  [and]  upon  the  said  messuages,  and  lands  for  and  in  respect  of, 
and  as  appertaining  to  the  same  respectively,  and  the  declaration 
stated  a  wager  upon  the  question,  of  which  the  plaintiff  main- 
tained the  affirmative,  and  the  defendants  the  negative,  whether 
the  plaintiff  was  entitled  for  and  respect  of  his  said  messuages, 


522  1814.     C.  P.     5  TAUNT.  366—867.  [r.R. 

Babwick  tenements,  and  lands,  to  a  right  of  common  for  himself  and  his 
Matthews,  tenants,  occupiers  thereof,  or  of  some  part  thereof,  in  and  upon 
the  commons  and  waste  grounds  aforesaid,  directed  by  the  said 
Act  to  be  enclosed ;  the  second  count  stated  a  discourse  had 
between  the  plaintiff  and  defendant  concerning  the  said  Act, 
and  concerning  the  right  of  the  plaintiff  to  an  allotment  upon 
the  said  commons  and  waste  grounds  so  to  be  divided,  in  respect 
of  the  premises  mentioned  in  the  first  count,  in  case  the  plaintiff 
was  entitled  to  such  right  of  common  as  in  the  first  count  was 
mentioned,  and  a  wager  upon  the  two  questions  then  affirmed  by 
the  plaintiff  and  denied  by  the  defendant ;  first,  whether  in  case 
the  plaintiff  was  entitled  to  such  right  of  common  as  in  the  first 
count  was  mentioned,  he  was  entitled  to  some  allotment  upon 
the  said  commons  and  waste  grounds  so  to  be  divided ;  and 
secondly,  whether  in  such  case  he  was  entitled  in  respect  thereof 
to  a  full  allotment  upon  the  said  commons  and  waste  grounds, 
according  to  the  true  and  actual  value  of  the  premises  mentioned 
in  the  first  count.  The  defendant's  pleas  put  each  of  these  pro- 
positions severally  in  issue.  The  Act  recited  that  there  were 
within  the  manor,  lordship,  or  forest  of  Westward,  and  in  the 
parish  of  Westward,  several  commons  and  waste  grounds,  con- 
taining in  the  whole  10,000  acres,  and  that  the  Earl  of  Egremont 
was  lord  of  the  said  manor,  lordship,  or  forest,  and  was  entitled 
to  the  soil  and  royalties  of  the  said  commons  and  waste  grounds, 
r  *367  ]  as  parcel  of  the  said  manor,  lordship,  or  ^forest,  and  to  all  mines 
and  minerals  within  and  under  the  same;  and  that  he  was 
owner  of  several  messuages,  lands,  tenements,  and  other  heredi- 
taments within  that  parish,  and  that  in  respect  thereof  the  earl, 
his  lessees,  or  tenants  was  or  were  entitled  to  a  right  of  common 
upon  the  said  common  and  waste  grounds  within  that  parish, 
and  that  Sir  Henry  Fletcher  and  Sir  Wastel  Brisco,  Barts.,  and 
divers  other  persons  were  or  claimed  to  be  entitled  to  right  of 
common  upon  the  said  commons  and  waste  grounds  in  respect 
of  certain  messuages,  lands,  tenements,  or  other  hereditaments 
within  the  said  parish,  and  appointed  certain  commissioners  for 
setting  out,  dividing,  allotting,  and  inclosing  the  said  commons 
and  waste  grounds  in  the  manner,  and  according  to  the  rules, 
orders,  powers,  and  directions  contained  in  that  Act,  and  in  the 


VOL.  XV.]  1814.    C-  P.    5  TAUNT.  367—368.  628 

stat.  41  Geo.  III.  c.  109.  The  Act  after  directing  allotments  to  Babwick 
be  made  for  public  watering  places,  quarries,  and  gravelpits,  for  matthbws. 
a  fair,  and  to  two  charity-schools,  for  sale  for  defraying  the 
expenses  of  the  enclosure,  to  the  lord  for  his  right  and  interest 
in  the  manor  and  forest,  and  to  the  dean  and  chapter  of  Carlisle, 
and  perpetual  curate  of  Westward,  for  their  respective  tythes, 
directed  the  commissioners  to  allot  in  severalty  the  residue  of 
the  commons  to  the  Earl  of  Egremont,  for  and  in  respect  of  his 
messuages,  demesne  lands,  and  other  lands,  tenements,  and 
hereditaments  within  the  manor,  lordship,  and  forest,  and  the 
several  other  persons  entitled  to  right  of  common,  or  other  right 
or  interest  upon  the  said  commons  and  waste  grounds,  or  any  part 
thereof,  according  to  the  true  and  actual  value  to  be  ascertained 
in  such  manner  as  the  commissioners  should  think  just  and 
equitable,  of  the  several  messuages,  lands,  tenements,  and  heredi- 
taments, in  respect  whereof  they  were  respectively  entitled  to  a 
right  of  common  or  other  right  or  interest  as  aforesaid,  but  with 
a  reservation  to  the  lord  of  all  minerals  xmder  the  allotments.  A 
♦certain  other  Act,  passed  in  the  same  year,  "  for  inclosing  lands  [  *3^8  ] 
in  the  townships  of  Wigton,  Woodside,  and  Waverton,  within  and 
parcel  of  the  barony  of  Wigton,  in  the  county  of  Cumberland," 
recited  that  there  were  within  the  several  townships,  districts, 
or  quarters  of  Wigton,  Woodside,  and  Waverton,  within  and 
parcel  of  the  barony  of  Wigton,  and  in  the  parish  of  Wigton, 
several  commons  and  waste  grounds  containing  four  thousand 
acres,  and  that  the  Earl  of  Egremont  was  lord  of  that  barony, 
and  was  entitled  to  the  soil  and  royalties  of  the  said  commons 
and  waste  grounds  as  part  and  parcel  of  the  said  barony,  and  to 
all  mines  and  minerals  within  and  under  the  same,  and  that  he 
was  also  owner  of  several  messuages,  lands,  tenements,  demesne 
lands,  and  other  hereditaments  within  the  said  townships, 
districts,  or  quarters  of  Wigton,  Woodside,  and  Waverton,  or 
some  of  them,  and  that  in  respect  thereof  the  said  Earl,  his 
lessees  or  tenants  was  or  were  entitled  to  a  right  of  common 
upon  the  said  commons  and  waste  groimds  within  the  said 
several  townships,  &c.,  and  that  Sir  W.  Brisco  and  divers  others 
were,  or  claimed  to  be,  entitled  to  right  of  common  upon  the 
^id  common  and  waste  grounds,  in  respect  of  certain  messuages, 
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Babwick  tenements,  lands,  or  other  hereditaments  within  the  said  parish. 
Matthews.  ^^^  ^^^f  ^^^^  appointing  commissioners,  in  the  same  terms  as 
in  the  first  mentioned  Act,  and  after  directing  allotments  to  be 
first  made  for  purposes  similar  to  those  first  directed  in  that  Act, 
directed  the  commissioners  to  assign  and  allot  all  the  residue  of 
the  commons  and  waste  grounds  intended  to  be  enclosed,  unto 
and  amongst  the  Earl  of  Egremont,  for  and  in  respect  of  his 
said  messuages,  tenements,  demesne  lands,  and  other  heredita- 
ments, and  unto  and  amongst  the  said  Sir.  W.  Brisco,  and  all 
and  every  other  the  owners  and  proprietors  of  messuages,  lands, 
and  tenements  having  right  of  common  or  other  rights  in  or 
[  •869 1  upon  the  said  *common8  and  waste  grounds,  in  lieu  of  their 
respective  rights  thereon,  according  and  in  proportion  to  such 
rights  and  interests,  in  such  manner  as  the  commissioners 
should  in  their  judgment  think  just  and  equitable,  but  subject  to 
the  exceptions,  rules,  orders,  and  directions  in  that  Act,  and  the 
Act  41  Geo.  III.  c.  109  contained.  Upon  the  trial  of  this  cause  at 
the  Cumberland  summer  assizes,  1813,  before  Wood,  B.,  it 
appeared  that  by  an  indenture  of  the  30th  Dec,  1778,  made 
between  the  Earl  of  Egremont,  lord  of  the  barony  of  Wigton, 
and  Joseph  Barwick,  father  of  the  plaintiff,  the  Earl  granted, 
bargained,  sold,  aliened,  remised,  released,  enfranchised,  ratified, 
and  confirmed  to  J.  Barwick,  the  messuage  and  tenement  situate 
at  Bush-Gill-Head,  in  the  township  of  Woodside,  in  the  parish 
of  Wigton,  and  nine  closes  adjoining,  therein  particulafly  de- 
scribed, and  another  messuage  and  tenement,  and  three  closes, 
situate  at  and  known  by  the  name  of  Barney-house,  in  the  same 
township,  which  premises  thereby  intended  to  be  enfranchised, 
were  then  holden  +  by  Barwick  of  the  said  Earl  as  a  customary 
estate  of  inheritance,  and  parcel  of  the  said  barony,  by  payment 
of  the  ancient  yearly  customary  rent  of  16a.,  and  of  a  reasonable 
arbitrary  fine  at  the  will  of  the  lord  of  the  said  barony  for  the 
time  being,  payable  on  the  death  of  the  lord,  and  the  death  or 
alienation  of  the  tenant,  and  were  subject  to  other  dues,  duties, 

t  No  part  of  this  deed,  except  the  the  rule ;  and  it  was  taken  for  granted, 

words  of  re-grant  of  common,  was  as  well  by  the  counsel  on  both  sides, 

read,  either  upon  the  motion  for  a  as  the  Court,  that  the  tenement  was 

new  trial  or  upon  the  discussion  of  a  copyhold. 
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iind  customs,  and  all  houses,  &c.  meadows,  pastures,  feedings,  t  Babwigk 
&c.  *thereunto  belonging,  and  all  trees  and  woods,  and  the  soil  matthbwb. 
thereof,  and  liberty  to  dig  free-stone,  &c.  for  the  purpose  of  r  »37o  ] 
improving  the  enfranchised  premises,  and  repairing  the  build- 
ings, &c.  and  to  make  bricks  of  the  clay  for  these  purposes,  but 
not  for  sale.  And  also  all  such  common  of  pasture  and  turbary 
in  and  upon  all  the  commons  and  wastes  of  and  within  the  said 
barony,  as  Barwick,  at  the  time  of  the  execution  of  that  deed, 
was  entitled  unto,  for  and  in  respect  of  the  premises.  And  the 
reversion,  and  all  the  right  of  the  said  earl  to  all  fines  which 
would  otherwise  become  due,  excepting  and  reserving  the  said 
<;ustomary  rent  to  be  thereafter  paid  as  a  free  rent,  and  all  mines 
x>f  coal,  lead,  and  other  minerals,  quarries  of  marble,  stone,  and 
filate,  waifs,  estrays,  and  all  other  royalties,  liberty  of  hunting, 
&c.,  and  all  other  manerial  rights,  and  rights  of  seignory,  to 
hold  to  Barwick,  his  heirs  and  assigns,  so  as  the  premises  might 
for  ever  thereafter  remain  enfranchised  and  freehold.  Upon  the 
death  of  J.  Barwick  these  premises  descended  to  the  plaintiff  as 
his  son  and  heir.  The  plaintiff  delivered  to  the  commissioners  a 
claim  for  a  right  of  common  in  the  parish  or  forest  of  Westward 
for  his  estates  called  Bush-Gill-Head,  and  Barney-house,  for 
exercising  his  right  both  of  herbage  and  turbary  by  payment  of 
8d.  yearly  to  the  Earl  of  Egremont,  as  an  inter-commoner  ;  and 
his  claim  being  objected  to  by  the  defendants,  the  commissioners 
heard  evidence  thereupon,  and  the  plaintiff  established  the  fact 
of  user  and  the  fact  of  payment  to  the  lord  of  ^d.  for  Bush-Gill- 
Head,  and  4d.  for  Barney-house,  as  an  inter-commoner.  The 
commissioners,  however,  adjudged  and  determined  that  the 
^plaintiff  was  not  entitled  to  an  allotment  of  the  commons  and      [  ^sn  ] 

t  It  seems  that  the  common  in  respected  the  copyholder,  it  still  con- 

Westwaid  passed  to  Joseph  Barwick  tinned  appurtenant  to  the  land  during 

by   the  words,   "all  feedings,   &c.  the   continuance  of   his  customary 

thereto  belonging  and  appertaining,"  estate,  and  could  not  be  impaired  by 

for  although  that  common,  which  the  lord's  purchase  subsequent  to  his 

orginally  appurtenant   to  the  grant :  and,  therefore,  at  the  date  of 


land  of   the  tenement  in  Wigton,  the  deed  the  common  still  existed  aa 

would,  after  the  unity  of  seisin  of  belonging  and  appurtenant   to  his 

the  two  manors,  have  been  extinct  tenement,  and  by  that  description 

by  reason  of  the  unity  if  the  copy-  well  passed  and  was  perpetuated  to 

Jiold  had  escheated ;  yet,  so  far  as  the  releasee. 
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Babwice  waste  grounds  in  Westward  intended  to  be  inclosed,  for  his  said 
Matthews,  estates.  The  plaintiff  had  delivered  to  the  commissioners  under 
the  Wigton  Act,  a  claim  of  common  upon  the  wastes  in  Wigton 
for  the  same  estate,  and  had  had  an  allotment  made  to  him  in 
due  proportion  with  the  other  commoners  in  Wigton,  which  the 
witnesses  called  a  full  allotment.  No  evidence  was  given  as  to 
the  fact  whether  the  barony  of  Wigton  and  the  manor  or  forest 
of  Westward  had  immemorially  been  united  in  possession  in  the 
hands  of  the  Earl  of  Egremont  (who  had  them  at  the  time  of  his 
deed  of  enfranchisement,)  and  of  his  ancestors.  The  plaintiff 
abandoned  his  claim  for  Barney-house,  but  proved  35  years  user 
of  the  common  in  Westward  for  his  cattle,  levant  and  couchant 
on  Bush-Gill-Head.  For  the  defendants  it  was  contended,  that 
on  account  of  the  unity  of  possession  of  both  seignories  in  the 
same  lord,  it  must  be  presumed  that  they  had  been  immemorially 
so  united,  and  that  the  plaintiff  and  his  ancestors  took  their 
common  in  both  seignories  from  one  and  the  same  lord  by  one 
and  the  same  entire  grant,  which  could  not  be  severed  or  appor- 
tioned by  the  act  of  the  commoner ;  that  therefore  the  allotment 
and  acceptance  of  a  compensation  for  the  common  in  Wigton 
was  an  extinguishment  of  the  plaintiff's  rights  of  common  in 
Westward,  and  he  was  consequently  entitled  to  no  allotment  in 
Westward ;  or,  at  all  events,  that  the  allotment  which  the  plain- 
tiff had  received  in  Wigton  bearing  a  full  proportion  to  the  value 
of  the  plaintiff's  estates,  was  a  satisfaction  for  both  his  rights  of 
common,  and  left  him  no  right  to  any  further  allotment  for  the 
same  estate  under  the  Westward  Inclosure  Act,  the  soil  out  of 
which  the  equivalents  for  both  commons  were  to  be  given,  being 
the  property  of  the  same  lord.  The  defendant  also  contended 
that  the  common  in  Westward  was  extinguished  by  the  enfran- 

[  *372  ]  chisement  when  the  customary  *estate  ceased.  The  plaintiff 
urged  that  even  if  it  were  so,  the  85  years  subsequent  user  since 
1778  to  the  present  time,  was  a  good  ground  for  presuming  a 
re-grant  of  common  on  Westward  as  appurtenant  to  Bush-Gill- 
Hend.  Wood,  J.  was  of  that  opinion,  and  directed  the  jury  to 
presume  a  re-grant;  and  he  reserved  the  two  points,  1st, 
whether  the  plaintiff  could  be  entitled  to  common  in  Westward, 
inasmuch  as  the  deed  of  enfranchisement  regranted  rights  of 
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common  only  over  the  wastes  within  the  barony  of  Wigton  ;  and,  Babwick 
secondly,  whether,  supposing  that  point  to  be  in  favour  of  the  Matthews. 
plaintiff,  he  having  got  a  full  allotment  under  the  Wigton 
Inclosure  Act,  could  also  be  entitled  to  a  full  allotment,  or  to 
any  allotment  out  of  the  wastes  of  another  manor,  under  the 
same  lord,  in  respect  of  the  same  premises ;  subject  to  which 
questions  the  jury  found  a  verdict  for  the  plaintiff. 

Shepherd,  Serjt.,  in  Michaelmas  Term,  1813,  moved  to  set 
aside  the  verdict,  and  have  a  new  trial.  He  contended  that  this 
case  was  distinguishable  from  that  of  HoUinshed  v.  Walton,  7 
East,  485,+  where  the  two  manors  had  recently,  and  for  all 
previous  time,  been  holden  by  different  lords,  which  fact  rebutted 
the  presumption  of  unity  of  grant.  F.  N.  B.  125,  Writ  of 
Admeasurement  of  Pasture,  note  c.  cites  8  E.  II.,  Admeasure- 
ment, 14.  "If  the  defendant  has  common  appendant  to  his 
freehold  in  three  vills,  it  may  be  admeasured  for  the  lands  in 
one  of  the  vills : "  which  must  be  intended,  where  the  same 
lord  had  the  three  vills,  and  other  freeholders  had  common 
in  one  of  the  vills  only  ;  tliere  they  can  compel  the  first  to  have 
his  common  in  that  vill  admeasured.  From  this  it  may  be 
inferred,  that  he  who  hath  common  in  two  vills  ought  not  to 
have  a  full  allotment  in  each,  for  that  would  give  him  a  double 
allotment :  if  the  plaintiff  had  had  only  half  an  allotment  in 
Wigton,  perhaps  he  would  *be  entitled  to  half  an  allotment  in  C  *373  ] 
Westward;  but  having  a  full  allotment  in  Wigton,  he  is  no 
entitled  to  any  in  Westward.  He  also  stated  that  these  estates 
were,  before  they  were  enfranchised,  copyholds,  parcel  of  the 
manor  of  Wigton,  and  that  the  enfranchisement  would  have 
been  an  extinguishment  of  the  copyholders  common,  but  for  the 
express  words  of  re-grant  of  common  in  Wigton.  When  the 
customary  estate  is  gone,  the  common  is  gone  which  was 
uppurtenant  thereto ;  but  there  are  no  words  of  re-grant  of 
the  common  in  Westward ;  therefore  that  common  was  ex- 
tinguished by  the  enfranchisement  without  being  revived. 

Mansfield,  Ch.  J. : 
On  that  part  of  the  case  there  may  be  a  question,  for  I  do  not 

t  8  R.  B.  662. 
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Baewick  Bee  how  the  tenement  could  have  common  in  Westward,  when  the 
Matthews  custom  was  extinguished,  because  the  common  in  Westward  was 
never  attached  to  the  newly-created  freehold,  and  the  customary 
estate  is  destroyed.  As  to  the  point,  whether  the  allotment  in 
one  township  extinguishes  the  right  to  an  allotment  in  respect 
of  the  common  in  the  other,  as  at  present  advised,  I  see  no 
question  at  all.  The  tenement  has  common  in  two  places,  in 
Wigton  and  in  Westward:  Wigton  is  enclosed  first.  The 
plaintiff  having  an  estate  in  Wigton,  and  having  a  right  on 
the  commons  in  Wigton,  receives  a  compensation  for  that  right 
of  common ;  but  why  should  not  he,  who  has  still  a  right  of 
common  in  Westward,  in  respect  of  the  same  tenement,  receive 
a  full  compensation  in  respect  of  his  right  of  common  in 
Westward  ?  The  Wigton  Act  says  he  shall  have  an  allotment 
in  Wigton,  and  the  Westward  Act  says  he  shall  have  an  allot- 
ment in  Westward :  how  can  he  be  estopped  ? 

Heath,  J. : 

There  is  no  such  thing  as  receiving  e,  full  compensation  :  the 
[  ♦374  ]      plaintiff  receives  a  proportionate  *part :  one-fourteenth  is  allotted 
to  the  lord ;  all  the  rest  is  allotted  to  the  commoners,  not  as  a 
full  compensation,  but  in  proportional  parts. 

The  Court  granted  a  rule  nisi  on  the  point  of  enfrsmchisement, 
but  refused  it  on  the  other  point,  in  this,  and  also  in  two  similar 
cases  moved  after  this,  wherein  there  had  been  no  enfranchise- 
ment of  the  tenements. 

[After  argument :] 

[379]       Heath,  J.: 

I  am  of  opinion  that  there  ought  not  to  be  a  new  trial.  Three 
points  have  been  made.  The  first  question  is,  whether  the 
allotment  in  Wigton  be  a  bar  of  the  plaintiff's  right  of  common 
in  Westward :  and  as  to  this  point,  it  appears  to  me  that  there 
is  no  pretence  for  it.  It  has  been  argued  that  after  the  second 
manor  came  to  the  same  lord  he  might  approve  more  largely 
than  the  former  lord  of  that  manor  could  do,  while  the  two 
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lordships  were  in  separate  hands,  without  being  bound  to  leave  a     Barwick 
sufficiency  of  common  in  each  manor  for  the  commoner ;  but    Matthews. 
that  is  not  so.     Quum  duo  jura  concurrunt  in  eddem  persona,  idem 
est  etc  si  essent  in  diversis.    There  is  no  evidence  that  these  two 
lordships  were  originally  united  in  the  same  lord :  in  truth  they 
could  not  have  always  been  in  the  same  lord,  for  the  reason 
assigned  by  my  brother  Chambre.      *The    second    point   is,       [  *380  ] 
whether  the  plaintiff  be  entitled  to  a  full  allotment :  there  is 
no  reason  why  he  should  not  have  a  full  allotment.     The 
discussion  of  the  two  points  renders  it  unnecessary  to  consider 
the  third. 

Chambbe,  J. : 

I  am  of  the  same  opinion.  It  is  unnecessary  to  go  at  large 
into  the  case.  I  see  no  reason  to  alter  the  opinion  I  at  first 
formed.  The  case  put  by  my  brother  Pell  of  approver  makes 
no  difference  :  if  there  was  within  Wigton  more  waste  than  was 
wanted  by  the  tenants,  the  lord  might  have  approved ;  but  his 
right  to  approve  in  the  one  manor  could  make  no  difference  in 
the  rights  of  the  tenant  over  another  manor :  the  lord's  coming 
to  the  estate  in  the  second  manor  could  not  enable  him  to 
abridge  the  rights  which  the  tenant  before  had  in  that  manor. 

Dallas,  J. : 

I  am  of  the  same  opinion.  It  is  not  found  that  this  is  a  full 
allotment,  but  only  an  allotment  in  respect  of  the  plaintiff's 
common  in  Wigton.  There  is,  therefore,  no  reason  why  he 
should  not  have  an  allotment  in  respect  of  his  rights  in 
Westward,  because  he  has  had  an  allotment  for  his  rights 
in  Wigton ;  and  thus  far  the  case  ranges  itself  within  that  of 
HoUinshed  v.  Walton. 

Rule  discharged. 


B.B. — ^VOL.  XV.  M  M 
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1814.       DOE,   ON  Demise  op  WOODCOCK,  v.   BAETHEOP.t 

Feb.  10.  ' 
(5  Taunt.  382—386;  S.  C.  1  Marshall,  90.) 

[  382  ]  Devise  of  a  copyhold  to  two  and  their  heirs,  in  tmst  to  permit  M.  A.  S. 

to  enjoy  the  same,  or  to  pay  to,  or  permit  and  suffer  her  to  receive  the 
rents,  during  her  life,  for  her  separate  use;  and,  subject  to  such  estate 
of  M.  A.  S.,  to  such  persons,  &c.  as  M.  A.  S.  should  by  her  will  appoint, 
and  in  default  of  appointment,  to  the  right  heirs  of  M.  A.  S. :  the  trus- 
tees take  the  legal  estate  only  during  the  life-time  of  M.  A.  S. ;  and 
upon  her  death  the  appointee  by  will  of  M.  A.  S.,  takes  a  legal  estatot 
although  the  trustees  had  never  surrendered  to  the  use  of  the  will  of 
M.  A.  S.,  nor  had  M.  A.  S.  been  admitted  tenant. 

This  was  an  ejectment,  brought  to  recover  two  messaages  in 
the  parish  of  St.  Dunstans,  Stebonheath,  parcel  of  the  manor  of 
Stepney.  Upon  the  trial  of  the  cause,  at  the  sittings  in  Middle- 
sex, after  Trinity  Term,  1813,  before  Mansfield,  Ch.  J.,  it  appeared 
that  Mary  Lambert,  being  seised  in  fee  of  the  premises,  which 
f  *883  ]  were*copyhold  of  inheritance,  and  having  previously  surrendered 
them  to  the  use  of  her  will,  by  her  will,  dated  the  14th  of  January, 
1798,  devised  them  to  Bobert  Kelham  and  Christopher  Johnson, 
and  their  heirs,  in  trust  to  permit  and  suffer  Mercy  Ann  Ship- 
wash,  or  her  assigns,  to  have,  use,  occupy,  and  enjoy  the  same, 
or  to  pay  to  or  permit  and  suffer  her  or  her  assigns  to  receive 
and  take  the  rents  and  profits  thereof,  during  her  natural  life,  to 
and  for  her  own  sole  and  separate  use,  and  not  to  be  in  anywise 
subject  to  the  debts,  &c.  of  any  husband.  And  subject  to  such 
estate  and  interest  of  the  said  M.  A.  Shipwash,  the  testatrix  de- 
vised the  premises  unto  such  person  or  persons,  for  such  estate 
or  estates,  use  or  uses,  and  in  such  parts,  shares,  and  propor- 
tions, manner,  and  form,  and  at  such  time  or  times,  as  M.  A. 
Shipwash  should  in  and  by  her  last  will  and  testament  in  writing, 
or  any  writing  in  the  nature  of  a  will  executed  in  the  presence  of 
and  attested  by  three  or  more  credible  witnesses,  give,  devise, 
direct,  limit,  or  appoint ;  and  in  default  of  appointment,  to  the 
right  heirs  of  M.  A.  Shipwash.    Upon  the  decease  of  the  testa- 

t  Cited  and  foUowed  by  Jessel,  (0.  A.  1877)  7  Ch.  D.  453,  where  the 

M.E.,  in  Baker  T.  White  (1875)  L.  E.  trustees  were  held  to  take  the  legal 

20  Eq.  166,  177;  44  L.  J.  Ch.  651,  estate  throughout.— E.  C. 
653.    And  compare  Allen  y.  Bewaey 
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trix,  Kelham  and  Johnson  were,  on  the  6th  of  December,  1791,        Dob 
admitted  tenants  in  fee  upon  the  trasts  of  the  will.     On  the  24th    babthbop. 
of  August,  1798,  Eelham  and  Johnson,  with  the  consent  of  M.  A. 
Shipwash,  surrendered  t  the  premises  to  the  use  of  Bowen  and 
his  heirs,  in  reversion  expectant  on  the  decease  of  M.  A.  Ship- 
wash  ;  and  he  was  accordingly  admitted,  to  hold  to  him  and  his 
heirs  in  reversion  as  aforesaid;  and  after  several  mesne  sur- 
renders, the  defendant  was  admitted  to  the  premises.    M.  A. 
Shipwash,  by  her  will,  dated  the  28th  of  February,  1811,  devised 
the  premises  *to  the  plaintiffs  lessor,  his  heirs  or  assigns,  and      [  •884  ] 
the  plaintiffs  lessor  upon  her  death  was  admitted  tenant  to  the 
premises.     The  jury  found  a  verdict  for  the  plaintiff,  subject  to 
A  point  reserved,^whether,  upon  this  title  he  had  a  right  to 
recover. 

Lens^  Serjt.  in  Michaelmas  Term,  1818,  obtained  a  rule  nisi 
to  set  aside  the  verdict  and  enter  a  nonsuit,  upon  the  ground 
that  the  legal  estate  was  in  Kelham  and  Johnson,  .to  whom  the 
premises  were  devised  in  fee  simple,  and  that  M.  A.  Shipwash 
had  only  an  equitable  interest  in  the  premises,  and  could  not 
therefore  devise  a  legal  estate  to  the  lessor  of  the  plaintiff. 

In  this  Term  Onslow,  Serjt.,  who  was  to  have  shewed  cause, 
was  stopped  by  the  Court,  who  called  on  Lens  and  Copley,  Serjts. 
to  support  their  rule.  They  argued  that  the  first  devise  to  Kel- 
ham and  Johnson  and  their  heirs  gave  them  the  fee  absolutely. 
This  being  a  copyhold,  there  was  no  mode  in  which  the  estate 
once  vested  in  the  trustees  could  pass  from  them  but  by  surrender, 
and  they  had  never  surrendered  to  the  use  of  the  appointor,  nor 
of  the  lessor  of  the  plaintiff.  If  it  had  been  the  case  of  a  free- 
hold, when  the  trust  for  M.  A.  Shipwash  was  determined,  the 
use  would  have  been  immediately  executed  in  the  remainder- 
man, but  it  was  not  so  here.  This  was  not  a  devise  to  the 
trustees  and  their  heirs  during  the  life  of  M.  A.  Shipwash,  but  to 

t  This  surrender  was  made  in  pur-  testamentary  disposition  in  favour  of 

Buance  of  a  deed  executed  on  the  Bowen ;  but  that  deed  was  not  giTen 

16th  of  April,  1798,  by  M.  A.  Ship-  in  evidence  on  the  trial,  and  there- 

waah,  and  intended  to  operate  as  a  fore  was  excluded  from  the  argument. 

MM  2 
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Doe  them  and  their  heirs  generally,  in  trust  to  permit  her  to  enjoy 
Babthbof.  daring  her  life :  when  that  trust  for  life  was  determined,  the  new 
appointee  might  in  equity  compel  the  trustees  to  surrender  to 
himself,  or  if  he  did  not,  they  would  continue  to  be  trustees  for 
the  new  appointee ;  no  necessity  requires  that  the  Court  should 
in  this  case  interpose  after  the  words,  "to  them  and  their  heirs,"^ 
[  *386  ]  the  words  *"  during  the  life  of  M.  A.  Shipwash,"  for  it  is  wholly 
immaterial  to  the  substantial  and  beneficial  interest  intended  to* 
be  given,  whether  those  words  be  inserted  or  not :  therefore  the 
Court  will  not  here  interpose  them.  In  the  case  of  Venablea  v.- 
Morris,  7  T.  E.  842,  488,  the  authority  of  Coriton  v.  HeUieVr 
cited  in  2  Yes.  195,  was  urged,  and  it  was  contended  that  there  the* 
words  might  be  xmderstood,  because  the  only  object  of  the  limi- 
tation was  to  preserve  the  contingent  remainders  during  the  life 
of  Hannah  Morris,  the  tenant  for  life ;  but  the  doctrine  did  not 
prevail.  In  the  case  of  Doe,  on  demise  of  Compere,  v.  Hieks,  7 
T.  B.  438,  the  Court  thought  that  necessity  existed.  It  is  elear 
that  copyholds  are  not  within  the  statute  of  uses.  Ri//dtu  v. 
Valuer,  2  Vez.  252. 

Cur.  adv.  rtrff*. 

Heath,  J.  now  delivered  the  opinion  of  the  Court : 

This  ejectment  is  brought  on  the  demise  of  William  Woodcock,, 
who  claims  as  appointee  under  the  will  of  M.  A.  Shipwash :  and 
the  question  is,  whether  he  is  entitled  to  recover.  Two  objec- 
tions have  been  made  to  the  recovery  of  the  lessor,  first,  that  he 
has  not  the  legal  estate ;  secondly,  that  his  admittance  to  the 
premises  has  not  been  upon  the  surrender  of  the  trustees.  Upon 
the  first  question,  whether  the  lessor  of  the  plaintiff  has  the  legal 
estate,  it  is  a  general  rule  that  the  legal  estate  in  the  trustees 
shall  be  carried  only  so  far  as  is  necessary  to  effectuate  the  several 
intentions  of  the  will.  In  this  case  the  trust  is  sufficiently  exe- 
cuted by  limiting  to  the  trustees  a  base  fee  determinable  with  the 
life  of  M.  A.  Shipwash.  The  legal  estate  therefore  goes  over 
from  them  when  that  estate  determines.  It  is  admitted  that  it 
would  be  so,  if  the  devise  were  to  the  trustees  and  their  heirs 
during  the  life  of  M.  A.  Shipwash ;  and  it  makes  no  difference 
[  *3a6  ]      whether  those  words  are  there  expressed  *or  omitted.    The  ques- 
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tion  was  raised  whether  there  was  a  springing  use :  this  is  no         Dou 

springing  use ;  if  it  were,  the  legal  estate  must  remain  in  the    babthbop. 

trustees,  that  the  use  might  spring.     The  case  of  Venables  v. 

Morris,  when  examined,  is  exactly  opposite  to  the  purpose  for 

which  it  was  cited  :  the  limitations  in  that  case  very  materially 

differ  from  those  of  this  will :  there  the  limitation  to  trustees  was 

to  preserve  the  contingent  uses  and  contingent  estates ;  and  it 

was  only  in  default  of  issue  that  Hannah  Morris  had  the  power 

of  appointment.    As  to  the  point  that  there  was  no  admission  of 

M.  A.  Shipwash,  nor  surrender  by  the  trustees;  the  admission 

of  the  tenant  for  life  is  the  admission  of  him  in  the  remainder. 

* 
Chambre,  J.  was  of  opinion  that  it  was  only  an  estate  for  life, 
but  whether  it  were  an  estate  for  life,  or  an  estate  in  fee,  the 

consequence  was  the  same. 

Postea  to  the  plaintiff. 


C.  p.  EASTER  TERM. 


KING  V.  JONES    AND    EOWLAND,    Executoes   of         i^i^- 

'  AprU  28. 

EICHAED    GRIFriTH.t  — 

(a  Taunt.  418—428 ;  S.  0.  1  Marsliall,  107 ;  same  case  in  error,  a,  n.  Jones  v.         [  418  ] 
Kifig,  4  M.  &  S.  188—191.) 

Upon  a  covenant  with  A.  and  his  heirs  to  do  all  lawful  and  reason- 
able acts  for  further  assiirance  upon  request,  and  a  request  made  by  the 
purchaser  in  his  life  to  levy  a  fine,  and  neglect  so  to  do,  the  ancestor 
not  being  eyicted  in  his  life,  but  the  heir  being  evicted  afterwards,  the 
heir  may  maintain  an  action  upon  the  request  of  the  ancestor,  and 
refusal  made  to  him. 

This  was  an  action  of  covenant  brought  by  the  heir  of  a  ven- 
dee against  the  executors  of  a  vendor,  for  the  breach  of  a  covenant 
for  further  assurance.  The  plaintiff  declared  upon  an  indenture 
made  the  7th  of  October,  1794,  between  T.  Worge  of  the  fibrst 
part,  Bichard  Griffith  and  Mary  his  wife  of  the  second  part,  and 
John  King  (deceased)  of  the  third  part,  whereby,  in  consideration 

t  Cited  and  followed  in  Spoor  v.  Be  Jones,  Farrington  v.  ForresteTf 
Oreen  (1874)  L.  E.  9  Ex.  117,  43  '93,  2  Ch.  461,  471,  3  R.  498,  504, 
Ij.  J.  Ex.  67,  and  cited  by  North,  J.      62  L.  J.  Ch.  996,  1000.— E.  C. 
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King  of  300Z.  paid  by  J.  King,  at  the  request  of  B.  Griffith  and  Mary 
Jones.  liis  wife,  to  T.  Worge,  in  discharge  of  a  mortgage  debt  of  300Z. 
and  of  8551.  paid  to  R.  Griffith  and  wife,  J.  Worge,  with  the  con- 
sent and  approbation,  and  by  the  direction  and  appointment  of 
Griffith  and  wife,  did  bargain,  sell,  assign,  alien,  release,  and 
confirm  to  J.  King  deceased,  and  his  heirs  and  assigns,  a  messu- 
age and  hereditaments  in  the  parish  of  Beachampton,  Bucks,  to 
hold  the  same  unto,  and  to  the  only  use,  of  J.  King,  his  heirs 
and  assigns,  and  Griffith,  for  himself  and  wife,  and  for  their  and 
each  of  their  heirs,  executors,  and  administrators,  did  thereby 
covenant  with  J.  King  (deceased),  his  heirs  and  assigns,  (amongst 
other  things,)  that  Griffith  and  wife,  and  their  heirs,  and  all  and 
every  other  person  and  persons  having,  or  lawfully  claiming,  or 
who  should  or  might  at  any  time  thereafter  have  or  lawfully 
claim  any  estate,  right,  trust,  or  interest,  at  law  or  in  equity,  of  ^ 
in,  to,  or  out  of  the  messuage  and  premises  thereby  granted  and 
[  '^l^  ]  released,  or  any  part  thereof,  should  and  would,  from  *time  to 
time,  and  at  all  times  thereafter,  upon  every  reasonable  request, 
and  at  the  proper  costs  and  charges  in  the  law  of  J.  King,  his 
heirs  and  assigns,  make,  do,  and  execute,  or  cause  and  procure  to 
be  made,  done,  and  executed,  all  and  every  such  further  and 
other  lawful  and  reasonable  act  and  acts,  thing  and  things,  con- 
veyances and  assurances  in  the  law  whatsoever,  for  the  further, 
better,  more  perfect,  and  absolute  granting,  conveying,  and  as- 
suring of  the  premises  unto,  and  to  the  use  of,  the  deceased  J. 
King,  his  heirs  and  assigns  for  ever ;  as  by  him,  his  heirs  or 
assigns,  or  his  or  their  counsel,  should  be  reasonably  devised,  or 
advised  and  required,  so  as  such  further  assurances  should  con- 
tain in  them  no  further  or  other  warranty  or  covenants,  than 
against  the  person  or  persons,  and  his  and  their  heirs,  who  should 
make  or  do  the  same ;  and  so  as  the  party  or  parties  who  should 
be  so  requested  to  make  such  further  assurance,  should  not  be 
compelled,  or  compellable,  for  the  making  or  doing  thereof,  to  go 
or  travel  from  his,  her,  or  their  respective  places  of  abode  or 
dwelling ;  by  virtue  of  which  grant  and  conveyance  King  deceased, 
in  his  life-time  entered,  and  became  and  was  seised  in  his  demesne 
as  of  fee ;  and  on  the  first  day  of  December,  1797,  he  died  seised, 
whereupon  all  his  estate  and  interest  in  the  premises  descended 
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to  the  plaintiflf,  as  his  son  and  heir,  and  thereby  the  plaintiff  be-  Krwa 
came  seised  of  the  same  premises  in  his  demesne  as  of  fee,  and  jones. 
continued  so  seised  thereof,  mitil  the  time  of  his  being  disseised 
and  dispossessed  thereof  as  hereinafter  mentioned;  and  the 
plaintiff  averred  that  King  deceased,  in  his  life- time,  for  the  better, 
more  perfect,  and  absolute  granting,  convejdng,  and  assuring  of 
the  premises,  did  on  the  10th  of  Octbber,  1795,  request  GriflSth 
that  he  and  Mary  his  wife,  at  the  proper  costs  and  charges  in  the 
law  of  King  deceased,  would  levy  a  fine  to  pass  the  estate  *of  L  **20  ] 
Mary  legally  to  King  deceased,  his  heirs  and  assigns ;  yet  they 
before  their  decease  did  not  nor  would  at  the  proper  costs  and 
charges  in  the  law  of  King  deceased,  levy  a  fine  for  such  purpose, 
but  wholly  refused  and  neglected  so  to  do,  contrary  to  the  tenor 
of  the  indenture,  and  the  covenant  of  GriflSth  in  that  behalf ;  by 
means  whereof,  and  afterwards,  and  after  the  death  of  King  the 
purchaser,  and  before  the  commencement  of  this  suit,  on  the  1st 
day  of  June,  1810,  Isaac  Johnson,  the  devisee  of  Mary,  after  her 
death,  by  reason  of  no  such  fine  having  been  levied,  having  a 
lawful  right  and  title  to  the  same  premises  with  the  appurtenances, 
(and  not  a  title  derived  by,  or  from  either  King  the  deceased,  or 
the  plaintiff,)  entered  into  the  same,  in  and  upon  the  possession 
of  the  plaintiff,  and  lawfully  ejected  the  plaintiff  against  his  will, 
by  due  process  of  law,  from  the  possession  of  the  same  premises, 
contrary  to  such  covenant  of  Griffith  by  him  made  with  King  the 
deceased ;  and  so  the  plaintiff  averred  that  Griffith  in  his  life- 
time, and  the  defendants  as  his  executors  since  his  death,  had 
not,  although  requested,  kept  the  covenant  so  made  by  Griffith 
-with  King  the  deceased,  in  his  life- time,  but  had  broken  the  same 
to  the  plaintiff's  damage  of  1,000/.  The  defendants  pleaded  first, 
non  est  factum  ;  secondly,  that  King  the  deceased,  in  his  life- time 
did  not  request  Griffith  that  he  and  Mary  his  wife  would  levy  a 
fine  to  pass  the  estate  of  Mary  to  King  the  deceased,  his  heirs 
and  assigns ;  and  thirdly,  (relying  on  the  circumstance  that  the 
plaintiff  in  alleging  his  breach  had  not  averred  any  tender  by  the  de- 
ceased of  a  writ  of  dedimmpotestatem  to  take  the  acknowledgment 
of  the  fine  at  the  house  of  Griffith,)  that  Griffith  and  Mary  his 
urife,  for  levying  the  supposed  fine  in  the  declaration  mentioned, 
and  which  it  was  thereby  supposed  Griffith  was  requested  to  levy 
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Kino  with  Mary  his  wife,  to  pass  the  estate  of  Mary  to  King  the  de- 
JONE&  ceased,  his  heirs  and  assigns,  would  have  *been  compelled  and 
[  •421  ]  compellable  to  go  and  travel  from  their  place  of  abode  and  dwell- 
ing to  his  Majesty's  Court  of  Common  Pleas  at  Westminster. 
The  plaintiff,  as  to  the  first  and  second  pleas,  joined  issue,  and 
as  to  the  last  plea,  protesting  against  its  sufficiency,  replied,  that 
Griffith  and  wife  for  levying  the  fine  in  the  declaration  mentioned, 
would  not  have  been  compelled  or  compellable  to  go  and  travel 
from  their  place  of  abode  and  dwelling.  The  defendants,  in  their 
rejoinder,  joined  issue  on  the  replication  to  the  last  plea. 

Upon  the  trial  of  this  cause  at  the  Buckingham  Spring  Assizes, 
1813,  before  Marshall,  Serjt.,  the  facts  appeared  to  be,  that 
Mary  Deacle,  in  1787,  being  seised  in  fee  simple  in  possession  of 
the  premises  in  question,  by  lease  and  release  of  24th  and  25ih 
October,  1787,  mortgaged  the  same  to  J.  Worge  for  800Z.  In 
1798  she  intermarried  with  B.  Griffith.  By  lease  and  release 
mentioned  in  the  pleadings,  the  premises  were  conveyed  as 
therein  stated.  King  died  in  1797,  and  the  plaintiff  as  the  heir 
at  law  of  his  deceased  father,  thenceforth  received  the  rents  and 
profits.  B.  Griffith  died  in  1804,  leaving  the  defendants  his 
executors.  Mary  Griffith  survived  her  husband,  and  died  in 
May,  1805,  after  having  duly  made  and  published  her  last 
will  so  as  to  pass  real  estates,  bearing  date  the  Brd  of  February, 
3.805,  and  she  thereby  devised  all  her  real  estates  to  Isaac 
Johnson  upon  the  trusts  therein  mentioned.  In  December,  1805, 
I.  Johnson  filed  his  bill  against  the  plaintiff,  praying  to  be  let 
into  possession  of  the  premises  under  the  will  of  Mary  Griffith, 
and  for  an  account  of  the  rents  and  profits  received  by  King, 
and  that  he  should  be  decreed  to  convey  the  same  to  I.  Johnson 
on  payment  by  him  of  what  might  remain  due  of  the  800/., 
after  accounting  for  the  rents  and  profits.  By  the  decree  made, 
[  *i22  ]  the  plaintiff  was  directed  *to  reconvey  the  premises  to  Johnson, 
upon  being  paid  the  SOOZ.  and  accounting  for  the  rents  and 
profits,  and  which  reconveyance  was  accordingly  executed.  As 
to  the  demand  of  further  assurance,  it  was  proved  that  the 
conveyance  having  been  originally  executed  and  the  money  paid, 
under  an  assertion  of  Griffith  that  the  mortgage  in  fee  rendered 
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a  fine  unnecessary ;  the  plaintiff  had,  a  few  months  afterwards,  Knra 
taken  further  opinions,  which  stated  the  necessity  of  having  a  jonbb, 
fine  levied,  and  Griffith,  upon  this  being  communicated  to  him, 
undertook  to  do  it  at  his  own  expense.  His  wife  was  then 
living :  there  were  various  communications  between  the  parties 
for  about  18  months,  during  which  Griffith  gave  the  deceased 
King  to  understand  that  the  fine  was  going  on.  It  was  never, 
however,  perfected.  The  jury  found  a  verdict  for  the  plaintiff 
for  955Z.,  consisting  of  855/.,  so  much  of  the  purchase-money  as 
the  plaintiff  had  not  been  repaid  as  assignee  of  the  mortgage 
under  the  decree,  and  1002.  for  interest. 

Blosset,  Serjt.,  in  Easter  Term,  1813,  moved  first  in  arrest 
of  judgment,  citing  Co.  Dig.  Covenant,  B.  2,  B.  3,  upon  the 
ground  that  the  breach  having  been  in  the  lifetime  of  the 
ancestor,  the  damages  belonged,  not  to  the  heir,  but  to  the 
executor ;  secondly,  that  if  the  judgment  should  not  be  arrested, 
the  damages  might  be  reduced  by  taking  off  the  lOOZ.  which  the 
jury  had  given  for  interest,  for  that  it  was  the  plaintiff's  own 
laches  that  he  did  not  sue  instantly  on  the  eviction,  and  in'  that 
case  no*  interest  would  have  accrued.  Upon  the  last  point,  the 
€!ourt  observed,  that  the  plaintiff  was  entitled  upon  this  same 
declaration  to  recover  damages  for  all  the  time  passed,  during 
which  he  had  been  kept  out  of  the  possession  of  the  estate,  and, 
therefore,  as  he  would  be  entitled  to  an  equivalent  or  greater 
sum  under  another  name,  it  would  be  useless  to  grant  a  rule 
upon  *that  ground,  but  they  granted  a  rule  nisi  to  arrest  the  [  *i23  ] 
judgment. 

[After  argument,  the  Court  took  time  for  consideration.] 

Heath,  J.  on  this  day  delivered  the  judgment  of  the  Court :  [  *3*7  ] 

This  is  a  motion  in  arrest  of  judgment.  This  action  appears 
to  have  been  brought  ^by  the  plaintiff  as  heir  of  his  father, 
against  the  defendant  as  executor  of  Bichard  Griffith,  upon' the 
covenant  of  the  testator ;  and  the  pleadings  disclose  these  facts  : 
by  lease  and  release  of  the  6th  and  7th  of  October,  1794, 
T.  Worge,  and  Griffith  and  his  wife  conveyed  certain  premises 


538  1814-    C.  P.    5  TAUNT.  427—428.  [r.R- 

Kino  to  J.  King;  and  Griffith  covenanted  with  J.  King  that  he 
Jones.  ^^^  Mary  his  wife  would  do  all  reasonable  acts  for  the  farther 
conveyance  of  the  premises.  The  pleadings  farther  disclose, 
that  there  was  a  request  made  by  John  King  the  ancestor,  to 
Griffith,  to  levy  a  fine :  that  no  fine  was  levied :  that  J.  King 
the  ancestor  died ;  and  the  premises  descended  to  the  plaintiff  as 
the  heir  of  John  King,  and  that  the  plaintiff  has  since  been 
evicted :  and  the  question  is,  whether  the  plaintiff  can  sustain 
this  action.  It  was  admitted  that  this  is  a  covenant  which 
runs  with  the  land.  Under  this  covenant  the  heir  might  call  for 
farther  assurances,  even  to  levy  a  fine  :  he  certainly  might  have 
called  for  the  removal  of  a  judgment,  or  other  incumbrances. 
It  appears  that  John  King  the  ancestor,  was  a  willing  purchaser : 
he  paid  his  purchase-money,  relying  on  the  vendor's  covenant : 
he  required  him  to  perform  it,  but  gave  him  time,  and  did  not 
[  •428  ]  sue  *him  instantaneously  for  his  neglect,  but  waited  for  the 
event.  It  was  wise  so  to  do,  until  the  ultimate  damage  was 
sustained;  for  otherwise  he  could  not  have  recovered  the 
whole  value :  the  ultimate  damage,  then,  not  having  been 
sustained  in  the  time  of  the  ancestor,  the  action  remained  to  the 
heir,  (who  represents  the  ancestor  in  respect  of  land,  as  the 
executor  does  in  respect  of  personalty,)  in  preference  to  the 
executor.  These  are  the  principles  of  the  case:  how  are  the 
authorities?  There  are  few  old  authorities  directly  in  point, 
but  there  is  one  recent  case  that  is  directly  applicable.  The  old 
authorities  are,  Fitzherbert,  N.  B.  Writ  of  Covenant,  p.  841,  G* 
''  If  a  man  make  a  covenant  by  deed  to  another,  and  his  heirs,  to 
enfeoff  him  and  his  heirs  of  the  manor  of  D.  &c.  now,  if  he  will 
not  do  it,  and  he  to  whom  the  covenant  is  made  dieth,  his  heir 
shall  have  a  writ  of  covenant  upon  that  deed : "  he  cites  the 
case  of  Sir  Anthony  Cook,  Dy.  887  :  also  reported  in  Anders.  53. 

(Here  his  Lordship  read  the  case.) 

• 
The  recent  decision  is  that  of  Kingdon  v.  NotUe,  last  Easter 
Term,  1  Maule  &  Selwyn,  855,  t  wherein  the  Court  of  King's 
Bench  held  that  the  executor  could  not  recover  upon  a  breach  of 

t  14  E.  E.  462. 
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the  defendant's  covenant  with  the  testator,  that  he,  the  defendant, 

had  a  good  title  to  convey,  the  testator  having  sustained  no 

damage  in  his  hfe-time ;  therefore  it  follows  that  the  heir  might 

80  recover.    The  Court  there  follow  the  doctrine  of  Lucy  v. 

Lenngton,^  and  they  advert  to  the  circumstance  which  differs 

that  case  from  this,  that  there  the  ultimate  damage  was  sustained 

in  the  time  of  the  ancestor,  and  therefore  the  land  did  not 

descend  to  the  heir;   consequently  the  covenant,  which  runs 

with  the  land,  did  not  descend  to  the  heir.    The  consequence  is, 

that  this  judgment  ought  not  to  be  arrested,  and  that  the  rule 

must  be  discharged. 

Rule  discliarged. 


King 

r. 
Jones. 


JONES  V.  KING. 
In  Error. 

(4M.  &S.  188— 191.). 
The  defendant  brought  a  writ  of  error  to  reverse  the  above 
mentioned  judgment,  assigning,  as  errors,  first,  that  the  declara- 
tion and  matters  therein  are  not  sufficient  in  law ;  secondly,  that 
by  the  declaration  it  appears  that  the  covenant  for  the  non- 
performance of  which  this  action  is  brought,  was  broken  in  the 
life-time  of  the  said  King  deceased,  for  which  reason  the  action, 
if  any,  ought  to  have  been  brought  by  and  in  the  name  of  his 
personal  representative,  and  not  in  the  name  of  the  plaintiff; 
thirdly,  the  general  error.    Joinder  in  error. 

Scarlett,  in  support  of  the  errors,  endeavoured  to  distinguish 
this  case  from  Kingdon  v.  Nottle,l  where  covenant  was  held  to 
lie  for  the  devisee  of  land  in  fee,  upon  a  covenant  for  a  good 
title  made  with  the  devisor,  to  whom  the  land  was  conveyed  in 
fee ;  first,  because  that  was  a  covenant  for  a  good  title  absolutely, 
but  this  covenant  for  farther  assurance  is  not  absolute  but 
depends  upon  whether  a  request  shall  be  made  by  King  or  his 
heirs,  and  the  plaintiff  has  not  shewn  that  he  made  any  request, 
but  only  that  King  did.  And  in  Middlemore  v.  Goodale,^  where 
this  action  was  held  to  he  for  the  assignee  of  J.  S.  upon  the 

t  1  Vent.  175,  2  Lev.  26.        J  4  M.  &  S.  63.        5  Cro.  Car.  603. 


1815. 

May  30. 

Thin.  Term, 

[  4  M.  &  S. 
189] 


[190] 
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Jones  like  covenant  with  J.  S.,  his  heirs  and  assigns,  the  assignee 
Kino.  averred  that  he  made  a  request.  But  in  this  case,  without  a 
request  by  the  plaintiff  the  breach  is  wholly  with  the  ancestor, 
for  which  his  personal  representative  and  not  his  heir  shall  have 
an  action.  Secondly,  It  is  distinguishable  from  Kingdon  v. 
Nottle,  because  that  was  a  covenant  for  warranty  of  title  upon  a 
conveyance  in  fee ;  and  if  a  man  grant  lands  to  another  in  fee 
by  such  conveyance  as  will  pass  a  fee,  and  covenants  that  he 
has  a  title,  a  fee  passes,  and  the  covenant  which  is  real  descends 
with  the  fee ;  but  it  is  otherwise,  if  by  the  grant  an  estate  which 
is  not  descendible  to  the  heir  passes,  but  only  a  lesser  estate,  for 
then  there  is  nothing  to. carry  the  covenant  along  with  it  to 
the  heir.  And  therefore  in  this  case,  since  a  fee  did  not  pass 
in  the  lands  by  reason  that  they  were  the  wife's  lands,  and 
there  was  not  any  fine,  but  an  estate  for  the  life  of  the  husband 
{  *i9i  ]  only  passed,  which  came  to  the  heir  as  special  *occupant  after 
the  death  of  his  ancestor,  and  not  by  descent,  so  neither  did 
this  covenant  descend  to  him. 

Holroydy  contra^  cited  Fitz.  N.  B.  145,  C,  "  that  if  a  man 
covenant  by  deed  to  another  and  his  heirs  to  infeoff  him  and  his 
heirs  of  the  manor  of  D.,  and  wlQ  not  do  it,  and  he  to  whom  the 
covenant  is  made  die,  his  heir  shall  have  a  writ  of  covenant 
upon  that  deed." 

And  per  Curiam  that  seems  to  make  an  end  of  this  case.  For 
here  the  party  professes  to  convey  a  fee  in  the  lands,  and 
covenants  with  the  heir  that  he  will  do  all  things  necessary  to 
assure  the  same,  that  a  fee  may  descend  to  the  heir  if  it  be  not 
intercepted  by  the  ancestor,  and  the  ancestor  has  not  intercepted 
it,  and  the  heir  is  damnified,  inasmuch  as  a  fee  has  not  descended 
to  him,  which  it  would  have  done,  if  the  party  had  fulfilled  his 
covenant,  and  performed  the  act  required. 

Judgment  affirmed* 
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FOLEY  V.  MOLINKt  ish. 

(5  Taunt.  430;  S.  C.  1  Marshall,  117.)  April29. 

It  is  not  necessary  to  communicate  to  the  underwriter  the  fact  and        f  430  1 
time  of  a  ship's  sailing,  unless  circumstances  render  it  material  to  the 
probability  of  her  safety. 

BJEST^  Serjt.  moved  to  set  aside  the  verdict  which  had  been 
found  for  the  plaintiff  at  the  last  sittings  at  Guildhall,  before 
Gibbs,  Ch.  J.,  upon  a  policy  of  insurance,  upon  the  ground  that 
at  the  time  when  the  owner's  agent,  who  lived  at  Weymouth, 
wrote  instructions  to  the  broker  in  London  to  effect  the  policy, 
the  agent  was  apprised  that  the  ship  had  actually  sailed  on  her 
voyage  from  Youghall  to  Weymouth,  but  did  not  communicate 
that  fact  to  the  broker,  and  consequently  it  was  not  made  known 
to  the  underwriter ;  and  he  insisted  that  the  time  of  a  ship's 
sailing,  if  known  to  the  assured,  was  a  fact  material  to  be  com- 
municated to  the  underwriters. 

The  CouBT  unanimously  agreed  that  there  was  no  pretence 
for  the  proposition,  as  a  general  rule,  that  it  was  necessary  to 
communicate. to  the  underwriters  whether  the  vessel,  on  which 
an  insurance  was  proposed,  had  sailed  or  not.t  There  might 
be  circumstances  that  would  render  that  fact  highly  material, 
as  if  the  ship  were  a  missing  ship,  or  out  of  time;  but  this 
being  a  case  in  which  there  was  no  such  ingredient,  they 

Refused  the  rvle. 


GIBSON  V.   SERVICE.  /^V 

ApHl  20. 
(5  Taunt.  433—435 ;  S.  C.  1  Marshall,  119.)  

The  owners  of  a  foreign  ship  engaged  in  a  voyage  for  a  purpose  which        [  433  ] 
is  illegal  here,  and  who  carry  out  the  voyage  by  means  of  an  illegal  act 
done  in  England,  and  to  which  they  were  parties,  cannot  recover  in  an 
English  Court  upon  a  contract  of  insurance  for  that  voyage. 

This  was  an  action  upon  a  policy  of  insurance,  effected  upon 
the  American  ship  Washington,  at  and  from  the  Congo  river  on 

t  See  ElUm  v.  Larhins  (1832)  5  0.         J  See  Fori  v.  Lee,  12  E.  E.  670  (3 
&  P.  385,  per  Tindal,  C.J.  at  p.  392.       Taunt.  381). 
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Gibson      the  coast  of  Africa  to  Charlestown.    The  cause  was  tried  at 
sebvice.     Guildhall    at    the    sittings    after    Hilary  Term,  1814,  before 
Gibbs,  Ch.  J.,  when  it  appeared  that  at  the  time  when  the 
policy  was  effected    the   Washingtan    and    an    English  vessel 
named  the  Croydon,  were  both  in  the  port  of  Liverpool.     The 
Croydon  took  on  board  a  cargo  of  gunpowder  and  arms,  and 
before  she  sailed  her  owners  had  given  to  the  officers  of  the 
customs  at  Liverpool,  security  in  treble  the  value  of  the  arms 
and  gunpowder  exported,  that  the  same  should  be  expended  in 
trade  on  the  coast  of  Africa,  which  is  required  by  the  statutes 
29  Geo.  II.  c.  16,  ss.  1,  2,  8,  and  4,t  and  33  Geo.  III.  c.  2,  s.  4,t 
coupled  with  a  proclamation  of  his  Majesty  of  11th  May,  1803. 
The  Croydon  and  Washington  sailed  from  Liverpool ;  but  before 
they  sailed  it  was  agreed  between  their  respective  owners,  that 
the  Croydon  should  make  over  a  part  of  the  gimpowder  and 
arms  to  the  Washington^  on  the  coast  of  Africa,  conceiving  it 
would  still  make  a  part  of  the  cargo  of  the  Croydon.    Gibbs,  Ch.  J. 
thought  that  the  agreement  between  the  owners  of  the  Croydon 
and  Washington,  that  the  Croydon  should  deliver  to  the  Wash- 
ington, on  the  coast  of  Africa,  arms  and  gunpowder  which  she 
had  legally  taken  on  board  for  trafficking  on  that  coast,  was 
illegal ;  that  it  was  in  effect  an  illegal  exportation  by  the  Wash- 
ington,  which  had  given  no  security  that  they  should  be  trafficked 
with  on  that  coast.    The  effect  was,  that  the  Americans  did,  by 
this  contrivance,  get  arms  from  this  country.    If  such  an  agree- 
ment could  take  effect  on  the  coast  of  Africa,  so  might  it  at  the 
[  *434  ]      mouth  of  the  river  Thames,  and  the  consequence  ^would  be,  that  an 
American  would  get  a  full  loading  of  arms  and  gunpowder  at  the 
mouth  of  the  river,  and  go  off  insured  by  English  underwriters. 
And  under  his  Lordship's  direction  the  plaintiff  was  nonsuited. 

Best,  Serjt.  in  this  Term  moved  to  set  aside  the  nonsuit, 
and  have  a  new  trial.  The  Act  38  Geo.  III.  c.  2,  s.  4,t  inflicts  a 
specific  punishment,  that  the  ship  shall  be  liable  to  forfeiture  in 
which  the  arms  and  powder  are  illegally  exported :  that  must 
necessarily  mean  the  British  vessel  in  which  the  goods  leave  this 
country.  The  Croydon  only  is  subject  to  that  penalty ;  the  Act 
t  Hep.  6  Geo.  IV.  c.  105. 
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does  not  say  two  ships  shall  be  forfeited,  but  one.    The  Wash-      Gibson 

ington  had  not  offended;    she  was  out  of  the  jurisdiction  of     sebvicb. 

English  law,  when  she  took  these  goods  on  board.     Supposing 

that  the  agreement  entered  into,  when  she  took  these  goods  on 

board,  was  illegal,  the  Act  does  not  subject  to  forfeiture  the  ship 

whose  owner  enters  into  an  illegal  agreement,  but  the  ship 

which  actually  carries  out  the  gunpowder.    It  may  be  inferred, 

that  the  party  which  the  Legislature  subjects  to  the  punishment, 

is  the  party  whose  act  is  meant  to  be  prohibited ;  there  is  only 

one  ship  therefore  guilty,  viz.  that  which  carries  the  gunpowder 

to  the  coast  of  Africa.    The  ofiEence  is  carrying  the  prohibited 

articles  from  England,  not  taking  them  on  board  on  the  coast 

of  Africa,  and  the  insurance  is  at  and  from  the  Congo  river. 

The  Washingtan  had  committed  no  ofiEence,  in  taking  goods  from 

a  ship  which  had  committed  an  ofiEence. 

OiBBS,  Ch.  J. : 

The  assured  is  carrying  into  effect  the  illegal  act  agreed  on  in 
this  country.  I  have  thought  a  great  deal  upon  this  case  since 
I  decided  it,  and  I  cannot  raise  to  myself  a  doubt  about  the 
question.  In  all  revenue  matters,  if  a  foreigner  resident  in  a 
foreign  country,  aids  *to  pack  the  goods  for  smuggling,  he  [•iss] 
45annot  recover  the  price  of  them  here^ 

JLeath,  J. : 

The  direction  is  right. 

Chambbe,  J. : 

It  is  a  fraudulent  transaction. 

Dallas,  J. : 

A  fraudulent  agreement  is  entered  into  in  this  country  between 
ihe  owners  of  the  two  ships,  and  it  is  carried  into  efifect  in 
Africa. 

Rtde  refused. 
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1814.  ANDEEW  AND  Another  v.  MOOEHOTJSE.f 

AprOJO.  (5  Taunt.  435-439;  S.  C.  1  MarahaU,  122-126.) 

r  ^05  1  The  term  **  freight "  in  common  parlance  is  amhiguous,  and  may  be  so* 

applied  as  to  mean  a  sum  of  money  to  be  paid  at  all  events  upon  the* 
taking  of  goods  on  board  to  be  carried  on  a  yoyage,  in  lieu  of  the  expec- 
tation of  earning  freight  upon  the  contingency  of  the  ship's  arrivaL 

The  plaintiffs  declared  on  a  contract  that  in  consideration 
that  the  plaintiffs  would  receive  on  board  their  ship  the  Queen 
Charlotte,  then  in  the  port  of  London,  and  bound  on  a  voyage  to 
the  Gape  of  Good  Hope,  42  casks  of  wine  to  be  carried  from 
London  to  the  Cape,  the  defendant  undertook  to  pay  them  after 
the  rate  of  51.  per  ton  for  the  casks,  on  delivery  to  the  defendant^ 
of  proper  bills  of  lading  of  the  casks  on  board  the  ship,  and 
averred  the  receiving  of  the  casks  on  board,  to  the  admeasure- 
ment of  20  tons,  and  the  delivery  by  the  plaintiffs  of  proper 
bills  of  lading,  and  that  the  vessel  with  the  goods  sailed  on 
the  voyage.  The  second  count  averred  the  consideration  to  be 
taking  the  goods  on  board  in  the  port  of  London,  and  a  promise 
to  pay  on  request ;  the  third  count  stated  the  consideration  to 
be  the  taking  on  board  and  delivery  of  a  bill  of  lading.  Thera 
were  also  counts  for  work  and  labour  and  the  money  counts* 
The  catise  was  tried  at  Guildhall  at  the  sittings  after  Hilary 
[  ♦436  ]  Term,  1814,  before  Gibbs,  Ch.  J.  The  bill  of  lading  *contained 
the  words,  "  freight  for  the  said  goods  being  paid."  The  broker 
who  freighted  the  ship,  stated  that  the  contract  for  the  convey- 
ance of  the  goods  was  verbal:  the  broker  told  the  defendant  that 
the  price  of  the  freight  of  goods  upon  a  voyage  from  London  to 
the  Gape  was  51.  paid  in  London,  or  7L  paid  at  the  Gape :  the 
plaintiff  preferred  the  contract  at  51.  per  ton.  Soon  after  the  vessel 
had  sailed,  the  broker  called  on  the  defendant  for  payment :  the 
defendant  said  it  would  not  yet  be  due  for  some  months,  for  that  a 
certain  period  of  credit  was  to  be  given.  The  broker  replied,  that 
that  credit  was  given  only  in  the  case  of  large  sums,  and  this  was 
a  small  sum ;  upon  which  the  defendant  answered,  that  he  would 

t  See,  as  to  insurance  and  total      Marine  Ins.  Co.  (H.  L.  1S76)  1  App. 
loss  of  the  freight  where  half -freight     Cas.  209,  34  L.  T.  809.— E.  C. 
has  been  pre-paid,  Allison  y.  Bristol 
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call  and  pay  it  on  the  following  Monday.  The  vessel  being  lost  andbew 
before  she  arrived  at  the  Gape,  Best,  Serjt.  for  the  defendant,  moobhoubb. 
contended  that  freight  had  never  been  earned,  and  that  the 
plaintiff  could  not  recover.  That  the  meaning  of  the  contract 
was,  that  the  lesser  sum  was  to  be  paid  in  London,  instead  of 
the  greater  sum  being  paid  at  the  Cape,  only  on  account  of  the 
difference  in  the  exchange  at  the  two  places ;  but  that  whether 
any  money  was  to  be  paid  at  all,  or  whether,  if  paid,  the  ship- 
owner should  be  entitled  to  retain  it,  depended  on  the  con- 
tingency, whether  the  ship  should  arrive  at  the  Gape,  and  make 
delivery  of  the  goods;  for  that  if  she  did  not,  no  freight  was 
due.  The  plaintifib  contended  that  the  meaning  of  the  contract 
was,  that  if  the  defendant  elected  to  pay  the  lesser  sum,  the 
money  was  to  be  paid  at  all  events,  whetiier  the  ship  arrived  or 
not,  and  became  due  on  the  taking  of  the  goods  on  board,  which 
was  the  full  consideration  for  the  money.  Gibbs,  Ch.  J.  left  it 
to  the  jury  to  decide,  whether  of  the  two,  was  the  meaning  of 
the  contract;  and  the  jury  found  a  verdict  for  the  plaintiff, 
his  Lordship  granting  permission  to  the  defendant  to  move  to 
enter  a  nonsuit. 

Best  in  this  Term  moved  for  a  rule,  upon  the  authority  of  [  *37  ] 
Mashiter  v.  BuUer  and  Another,  1  Camp.  84.  If  this  money  had 
been  actually  paid,  it  could  now  be  recovered  back  again,  because 
freight  had  never  been  earned.  There  was  no  evidence  here 
that  the  money  was  to  be  paid  and  finally  retained,  whether  the 
owner  of  the  goods  should  obtain  any  reciprocal  advantage  or 
not ;  it  is  only  said  the  money  was  to  be  paid  in  advance.  The 
51.  paid  in  London  was  worth  as  much  or  more  than  the  11.  paid 
at  the  Cape ;  the  difference  of  exchange  was  as  much,  and  no 
man  would  be  so  unjust  to  himself  as  to  pay  his  money  with 
the  chance  of  obtaining  nothing  for  it.  Every  principle  of 
policy  and  justice  which  guided  the  old  law  of  freight,  ought 
to  prevent  the  contract  from  being  stretched  beyond  its  fair 
meaning. 

GiBBS,  Ch.  J. : 

Nothing  turned  on  the  bill  of  lading,  the  terms  of  which  would 
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AwDKKw  equally  apply  to  either  construction.  The  case  was  this :  that 
MooBHousEi  which  was  called  the  freight  was  to  be  paid  before  the  ship  set 
out ;  but  the  party  was  not  by  using  that  word  precluded  from 
getting  at  the  true  meaning  of  his  contract.  The  ship  was  lost, 
and,  consequently,  freight  was  never  earned  :  the  question  was, 
whether,  the  goods  being  laden,  the  money  was  to  be  paid  in 
London  absolutely,  or  whether  it  was  to  be  paid  only  in  case 
the  goods  arrived  at  the  Gape  of  Good  Hope.  The  counsel  for 
the  defendant  does  not  take  a  correct  view  of  the  facts:  he 
supposes  them  not  to  be  in  any  respect  distinguishable  from 
Mashiter  v.  BuLler.  If  it  were  so,  we  certainly  should  not 
dispose  of  the  case  without  further  consideration :  but  it  is  dis- 
tinguishable in  a  most  material  point.  Mashiter  v.  BvJUer 
turned  wholly  on  the  bill  of  lading.  In  Lord  Ellenbobouoh's 
view  of  the  case  of  Mashiter  v.  BtMer,  the  money  did  not  become 
a  debt  unless  the  goods  were  deUvered :  it  would  be  too  absurd 
I  •itss  ]  to  put  on  that  contract  the  construction,  *that  the  money  might 
be  paid  this  day  in  London,  and  that  afterwards,  if  the  goods 
did  not  arrive,  the  plaintiff  might  recover  it  back  again.  I 
should  have  doubted  on  those  words,  "the  shippers  paying  freight 
for  the  said  goods  in  London ; "  but  Lord  Ellenbobough  thought 
that  on  the  words  of  that  contract,  the  stipulation  only  changed 
the  place  of  payment ;  that  the  meaning  was,  that  freight  should 
be  paid,  strictly  so  called,  which  could  not  be  due  till  the  delivery 
of  the  goods  at  the  port  of  discharge.  There  was  no  indication 
there  of  an  intent  that  if  the  freight  were  not  earned,  the  money 
might  not  be  recovered  back.  Here  is  an  indication  not  only  of 
the  place  where  it  was  to  be  paid,  but  also  of  the  time  when  it 
was  to  become  due,  which  was  not  the  case  there.  The  broker 
calls  for  the  money  :  the  defendant  says,  you  call  on  me'  very 
quickly ;  it  will  not  yet  be  due  for  some  months.  No,  says  the 
broker,  that  credit  is  only  given  with  large  sums.  Then,  says 
the  defendant,  I  will  pay  it  on  Monday.  I  left  it  to  the  jury 
to  consider  whether  the  agreement  intended  merely  to  change 
the  place  where  the  freight  should  be  payable,  in  case  any 
freight  should  be  earned,  or  whether  in  lieu  of  a  contract  for 
freight,  it  was  intended  that  this  sum  should  be  payable  in  all 
events  after  shipping  the  goods ;  and  the  jury  found  that  the 
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meaning  of  the  agreement  was,  that  the  money  shoald  be  paid      andbbw 

at  aU  events  upon  the  delivery  of  the  goods  on  board  the  ship  moorhoubb. 

here.    I  beheve  they  were  very  much  guided  by  the  construction 

which  the  parties  themselves  had  put  on  the  agreement  when  the 

defendant  was  called  on  for  the  payment  of  the  freight ;  for  he 

did  not  then  dispute  that  the  money  was  due  as  a  debt,  but  only 

the  length  of  credit.    In  Blakey  v.  Dixon^  2  Bos*  &  P.  321,  Lord 

Eldon,  on  demurrer,  held  that,  because  the  ship  had  not  arrived, 

freight  could  not  be  recovered  on  a  declaration  for  "money  due  for 

freight,"  but  said  he  *8hould  have  had  no  diiB&culty  in  framing      [  *439  ] 

a  declaration  that  would  enable  him  to  recover  on  a  contract  to 

pay  the  freight  wien  the  goods  were  put  on  board.    It  signifies 

not  what  name  is  given  to  the  money ;  the  defendant  is  misled 

by  the  ambiguity  of  the  phrase  freight :  there  is  no  doubt  but 

that  a  man  may  agree  to  pay  money  on  the  delivery  of  the  goods 

on  board  the  ship,  call  it  what  you  will.     The  question  is,  what 

was  the  contract  in  this  case.     The  jury  have  decided  it,  and  I 

cannot  quarrel  with  their  verdict. 

Heath,  J. : 

I  cannot  quarrel  with  the  verdict :  it  was  a  question  for  the 
jury,  and  I  think  the  verdict  is  perfectly  right. 

Chahbbe,  J. : 

The  general  law  respecting  freight  is  such  as  it  has  been 
stated ;  but  it  is  competent  for  the  parties  to  make  their  own 
contracts  for  themselves:  it  was  in  this  case  peculiarly  the 
province  of  the  jury  to  say  what  the  agreement  was ;  the  case 
•was  very  properly  left  to  them ;  and  I  think  they  have  found  a 
right  verdict. 

Dallas,  J.  concurred. 

Rvle  refused. 


K  X  2 


543  1814.    C.  P.    5  TAUNT.  442—448.  [bju 


1814.  MEREST,  Esq.,  v.  HARVEY.f 

ApraS(k  ^5  Twmt.  442—444 ;  S.  C.  1  Marshall,  139—140.) 

r  442  ]  The  Court  held  that  upon  a  declaration  for  breaking  the  plaintiff's 

dose,  treading  his  grass,  and  hunting  lor  game,  and  other  wrongs, 
5007.  were  not  excessiye  damages  for  a  trespass  in  sporting,  perseyered 
in  in  defiance  of  notice,  and  accompanied  with  indecent  and  offensiTe 
demeanor. 

Tbesfasb  for  forcibly  breaking  and  entering  the  plaintiff's 
close,  called  Brandon  Boad  Breck,  part  of  Longford  Field,  and 
with  feet  in  walking,  and  with  dogs,  treading  down  and  spoiling 
the  plaintiff's  grass,  and  with  dogs  and  guns  searching,  hunting, 
and  beating  for  game  there,  and  doing  other  wrongs.  The  cause 
was  tried  before  Heath,  J.  at  the  Norfolk  spring  assizes,  1814. 
The  evidence  was,  that  in  September  the  plaintiff,  a  gentleman 
of  fortune,  was  shooting  on  his  own  manor  and  estate,  in  a  com* 
mon  field  contiguous  to  the  highway,  when  the  defendant,  a 
banker,  a  magistrate,  and  a  member  of  Parliament,  who  had 
dined  and  drank  freely  after  taking  the  same  diversion  of  shoot* 
ing,  passed  along  the  road  in  his  carriage,  and,  quitting  it,  went 
up  to  the  plaintiff  and  told  him  he  would  join  his  party,  which 
the  plaintiff  positively  declined,  inquired  his  name,  and  gave  him 
notice  not  to  sport  on  the  plaintiff's  land ;  but  the  defendant  de- 
clared with  an  oath  that  he  would  shoot,  and  accordingly  fired 
several  times,  upon  the  plaintiff's  land,  at  the  birds  which  the 
plaintiff  found,  proposed  to  borrow  some  shot  of  the  plaintiff^, 
when  he  had  exhausted  his  own,  and  used  very  intemperate  Ian* 
guage,  threatening,  in  his  capacity  of  a  magistrate,  to  commit 
[  •443  ]  the  plaintiff,  and  defying  him  ♦to  bring  any  action.  The  witnesses 
described  his  conduct  as  being  that  of  a  drunken  or  insane  person. 
The  plaintiff  conducted  himself  with  the  utmost  coolness  and 
propriety.  A  special  jury  found  a  verdict  for  the  plaintiff  for  the 
whole  damages  in  the  declaration,  5002.  which  verdict 

Blossetf  Serjt.  now  moved  to  set  aside  for  excess ;  for,  he 
said,  the  defendant's  conduct  must  have  proceeded  from  intoxica- 

t  Emblen  v.  Myer$  (1860)  6  H.  &      land  By.  Co.  (1861)  10  C.  B.  N.  S. 
N.  54,  30  L.  J.  Ex.  71 ;  Bdl  v.  Mid-      287,  307,  30  L.  J.  0.  P.  273,  281. 
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tion  or  insanity,  as  it  was  described  by  the  witnesses :  the  jury      Mbbbst 
seem  to  have  considered,  not  what  they  ought  to  give  as  a  compen-     harvkt. 
sation  for  the  injury  sustained,  but  what  they,  as  lords  of  manors 
in  a  sporting  county,  where  the  jealousy  of  preserving  the  game 
was  carried  to  an  excess,  should  like  to  receive  in  similar  circum- 
stances. 

GiBBS,  Ch.  J. : 

I  wish  to  know,  in  a  case  where  a  man  disregards  every  prin- 
ciple which  actuates  the  conduct  of  gentlemen,  what  is  to  restrain 
him  except  large  damages  ?  To  be  sure,  one  can  hardly  conceive 
worse  conduct  than  this.  What  would  be  said  to  a  person  in  a 
low  situation  of  life,  who  should  behave  himself  in  thii^  manner  ? 
I  do  not  know  upon  what  principle  we  can  grant  a  rule  in  this 
case,  unless  we  were  to  lay  it  down  that  the  jury  are  not  justified 
in  giving  more  than  the  absolute  pecuniary  damage  that  the 
plaintiff  may  sustain.  Suppose  a  gentleman  has  a  paved  walk 
in  his  paddock,  before  his  window,  and  that  a  man  intrudes  and 
walks  up  and  down  before  the  window  of  his  house,  and  looks  in 
while  the  owner  is  at  dinner,  is  the  trespasser  to  be  permitted 
to  say,  "  here  is  a  halfpenny  for  you,  which  is  the  full  extent  of 
all  the  mischief  I  have  done  ?  "  Would  that  be  a  compensation? 
I  cannot  say  that  it  would  be. 

Heath,  J.:  [***! 

I  remember  a  case  where  a  jury  gave  5002.  damages  for  merely 
kaocking  a  man's  hat  off;  and  the  Court  refused  a  new  trial. 
There  was  not  one  country  gentleman  in  a  hundred,  who  would 
have  behaved  with  the  laudable  and  dignified  coolness  which 
this  plaintiff  did.  It  goes  to  prevent  the  practice  of  duelling,  if 
juries  are  permitted  to  punish  insult  by  exemplary  damages. 

Rrde  refused. 


560  1814.    C.  P.    5  TAUNT.  451—452.  [b.b. 


1814.  JACOB  V.  KING. 

^^'  (5  Taunt.  451,  452 ;  S.  C.  1  MarahaU,  135.) 

[  451  ]  Neither  the  remoyal  of  a  distress  for  rent  from  the  demised  premiaes 

after  five  dajs,  nor  an  appraisement  of  the  distress,  takes  away  the 
tenant's  right  to  replevy. 

Shbphebd^  Solicitor-General^  moved  to  set  aside  the  proceed- 
ings in  this  Court  in  replevin,  and  that  the  sheriff  might  restore 
the  goods  to  the  defendant,  whose  property  he  contended  they 
were,  under  the  following  circumstances :  the  defendant  had  dis- 
treined  for  rent,  and  had  caused  the  goods  distreined  to  be 
appraised  on  the  premises,  under  the  stat.  11  (Jeo.  11.  c.  19,  s.  10, 
and  at  the  end  of  five  days  had  removed  the  goods  from  the 
tenant's  premises,  to  a  pound  covert,  where,  before  they  had  been 
actually  sold,  the  plaintiff  had  since  replevied  them.  The 
Solicitor-General  contended  that  the  right  to  replevy  ceased  upon 
the  plaintiff's  removing  the  goods  at  the  end  of  the  five  days ;  or 
that  at  all  events  it  ceased  upon  the  appraisement  being  made, 
by  which  process  the  goods  had  become  the  property  of  the  land- 
lord, at  the  price  Ascertained  by  the  appraisement.  He  also 
complained  that  the  sheriff  had  been  guilty  of  laches  in  delaying 
the  taking  a  replevin  bond. 

GiBBS,  Ch.  J. : 

The  goods  are  distreined,  they  remain  in  the  landlord's  custody 
on  the  premises  five  days,  they  are  appraised ;  at  the  end  of  the 
five^days  they  are  removed  from  the  premises  and  not  sold,  and 
after  they  are  removed,  and  while  they  continue  unsold  the 
tenant  replevies  them,  and  the  sheriff  restores  them.  The  de- 
fendant contends,  that  after  the  five  days  the  right  to  replevy 
ceased,  or  at  least  that  by  the  appraisement,  the  goods  became 
the  property  of  the  landlord.  I  cannot  think  that  the  statute  of 
WilUam  &  Mary,  takes  away  the  right  to  replevy  after  the  five 
days,  nor  can  I  think  that  the  statute  of  19  Geo.  11.  c.  19,  s.  10, 
makes  the  appraisement  on  the  premises  so  to  change  the  pro- 
t  •452  ]  pei'ty>  *that  the  tenant  may  not  replevy  them.  After  a  sale  I 
grant  the  purchaser  has  a  right  to  take  the  goods  and  retain 
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them,  but  until  a  sale,  I  think  it  is  competent  to  the  plaintiff  to 
replevy  the  goods.  I  therefore  see  no  ground  to  set  aside  the 
proceedings. 

Heath,  J. : 

There  are  in  the  statute  no  negative  words  whatsoever,  and  at 
common  law  the  goods  were  at  all  times  replevisable. 

The  other  Judges  concurred  in  refusing  the  application. 


Jacob 
r. 

ElKO. 


ALDEB  V.  SAVILL  and  Others. 

(5  Taunt.  454-461.) 

An  award  between  a  lessee  and  a  neighbour,  awarding  an  act  to  be 
done  for  the  benefit  of  the  latter  by  the  lessee,  which  would  be  waste 
upon  the  estate  of  the  lessor,  is  bad. 

The  plaintiff  declared  in  his  first  count  that  he  was  possessed 
of  a  term  in  a  farm  in  the  parish  of  Esher,  near  the  river  Mole, 
and  that  the  defendants  contriving  to  injure  him  in  his  occupation 
thereof,  wrongfully  constructed  certain  floodgates  and  machinery 
of  and  belonging  to  certain  mills  in  their  occupation  over  or  near 
to  that  river,  and  kept  the  same  so  constructed  for  a  long  *space 
of  time,  and  thereby,  during  that  time,  on  divers  days  wrongfully 
penned  up,  obstructed,  diverted,  and  turned  divers  large  quan- 
tities of  the  water  of  the  river,  out  of,  and  from  its  ancient  and 
accustomed  course,  and  caused  the  same  to  run  and  flow  higher 
than  it  before  had  done,  or  ought  to  do,  and  to  overflow  the 
plaintiff's  farm  and  lands,  &c.,  and  that  he  had  thereby,  and 
otherwise  by  means  of  the  premises,  been  greatly  prejudiced  in 
his  possession.  The  plaintiff,  in  his  second  count  alleged,  that 
by  means  of  certain  floodgates  and  machinery,  the  defendants 
wrongfully  diverted  and  turned  large  quantities  of  the  water  of 
the  river  into  and  upon  and  caused  the  same  to  overflow  the 
plaintiff^B  lands.  At  the  Surrey  Lent  assizes,  1818,  the  parties 
agreed  to  refer  upon  terms,  in  pursuance  of  which  an  order  of 
ni$i  prius  was  afterwards  drawn  up,  referring  it  to  a  gentleman 
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aldeb  of  the  Bar  to  settle  all  matters  in  difference  in  that  cause  between 
8AYILL.  ^^^  parties,  and  to  order  and  determine  what  he  should  think  fit 
to  be  done  by  either  of  them,  respecting  the  matters  in  dispute. 
And  it  was  ordered  that  the  costs  of  that  cause  should  abide  the 
event  of  the  award.  Upon  the  view  of  the  arbitrator  and  exami- 
nation of  numerous  witnesses,  it  appeared,  that  the  defendants 
were  occupiers  of  a  mill  upon  the  river  Mole,  and  the  plaintiff 
was  the  occupier  of  certain  meadows  adjoining  that  part  of  the 
river  which  was  the  defendants'  mill-pond,  and  situate  about  a 
mile  higher  up  the  stream  than  the  mills:  certain  ditches,  coming 
down  from  lands  more  remote  from  the  river  than  the  plaintiff's 
farm,  traversed  these  meadows  the  level  of  which  was  below  the 
water  level  of  the  full  mill-pond,  and  were  intended  to  discharge 
into  the  river  the  drainage  of  the  country.  At  the  mouths  of 
these  ditches  the  former  occupiers  of  the  plaintiff's  land  had, 
about  80  years  before  the  action,  erected,  and  occasionally  re- 
[  ♦456  ]  paired  certain  penstocks  or  valves,  which  freely  opened  *to  the 
river  whenever  the  water  on  the  land  side  was  so  high  that  its 
pressing  the  valve  outwards  overcame  the  contrary  pressure  of 
the  water  in  the  river,  and  thereby  let  out  the  water  from  the 
ditches  into  the  bed  of  the  river ;  and  whenever  the  water  in  the 
river  was  higher  than  the  water  in  the  ditches,  its  pressure  on 
the  outside  of  the  valves  kept  them  closely  shut  against  the  up- 
right posts  to  which  they  were  applied,  and  prevented  any  water 
from  the  river  from  entering  the  ditches.  These  valves  were  at 
present  disused  and  inefficient  from  want  of  repairs.  Some  of 
the  plaintiff's  land  adjoining  to  the  ditches  was  injured  by  stag, 
nating  water.  The  defendants  had  purchased  the  residue  of  a 
term  in  the  mills,  which  had  been  demised  by  the  proprietor  to  a 
tenant  named  Puplett,  in  whose  time  the  machinery  contained  in 
the  mills  was  of  a  very  imperfect  construction,  and  the  water 
wheels  and  waste  hatches  were  much  out  of  repair,  and  the  water 
was  very  wastefuUy  applied ;  so  that  when  he  wrought  the  mills, 
the  level  of  the  head  of  water  in  the  mill-pond  was  in  a  very  few 
hours  drawn  down  much  below  the  level  of  the  meadows,  and 
the  water  from  the  ditches  was  at  such  times  freely  discharged 
into  the  bed  of  the  mill-pond,  so  that  the  plaintiff's  lands  during 
that  period  suffered  very  little  from  stagnating  water.    The  de- 
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fondants  had,  since  the  plaintiff  had  become  occupier  of  his  farm,  aldbb 
rebuilt  the  mills  on  an  improved  principle,  made  the  waste  water  sa^ll. 
gates  and  mill  hatches  tight  and  efficient,  and  applied  the  water 
economically  to  their  machinery,  so  that  the  head  of  water  was 
rarely  drawn  down,  and  the  same  or  nearly  the  same  level  in  the 
mill-pond  was  consequently  continued  for  a  much  longer  time  to- 
gether, than  it  used  to  be  during  Puplett's  occupation ;  and  by 
reason  of  such  alteration  in  the  mode  of  management,  the  water 
in  the  ditches  accumulated  and  stagnated  for  a  much  longer  time 
than  before  on  the  plaintiff's  land,  which  certainly  was  *thereby  de-  [  '^^r  ] 
teriorated ;  but  it  was  clearly  proved  that  the  defendants'  improved 
mill  and  waste-water  gates,  the  ground  sills  of  which  had 
remained  unaltered,  did  not  confine  the  water  in  the  mill-pond 
to  so  high  a  level,  as  the  mill  and  gates  which  existed  in  Puplett's 
time  used  to  confine  it;  and  the  arbitrator  declared  himself 
satisfied  of  that  fact.  No  evidence  was  given  of  the  state  of  the 
defendants'  mill  at  any  period  anterior  to  Puplett's  term.  The 
attomies  both  for  the  plaintiff  and  defendants  had  applied  to  the 
associate  for  orders  of  reference  and  the  defendants'  attorney 
who  applied  last,  obtained  an  order  drawn  up  in  pursuance  of 
his  own  conception  of  the  terms  of  the  reference,  and  empower- 
ing the  arbitrator  to  order  what  he  should  think  fit  to  be  done  by 
either  of  the  parties,  as  well  respecting  the  matters  in  difference 
in  that  cause,  as  also  all  matters  in  dispute  between  the  parties ; 
and  ordering  that  the  costs  of  the  cause  should  abide  the  event 
of  the  award  in  respect  of  the  matters  in  difference  in  the  cause. 
The  plaintiff's  order  of  reference  was  that  which  was  left  with 
the  arbitrator  for  his  guidance,  the  defendants  not  being  aware 
of  the  diversity  in  the  terms.  The  arbitrator,  reciting  that  dis- 
putes subsisted  between  the  plaintiff  and  defendants,  concerning 
damage  alleged  by  the  plaintiff  to  have  been  done  and  occasioned 
to  his  meadows  by  the  penning  back  of  the  water  of  the  river  by 
the  floodgates  and  machinery  of  the  mill,  and  that  an  action  had 
been  brought  to  recover  damages  for  such  injury  so  alleged  to 
have  been  done  to  the  plaintiff's  meadow  by  the  means  above 
stated  in  the  declaration,  awarded  that  the  defendants  should, 
within  four  months,  make  and  complete,  in  a  workmanlike  manner, 
an  over-fall  or  tumbling  bay  for  the  discharge  of  the  water  of  the 
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Aldbb       river  at  a  convenient  place  between  the  plaintifTs  meadows  and 

6AYILL.      ^^^  waste-gate  of  the  mill,  of  specified  dimensions,  and  that  the 

[  *468  ]      defendants  should,  *at  their  own  costs,  maintain  such  tumbling 

bay  at  that  height  and  width  during  their  possession  of  the  mill^ 

and  pay  the  plaintiff  150!.,  whereupon  the  parties  should  execute 

mutual  releases  up  to  the  date  of  the  submission. 

Shepherd,  Serjt.,  in  Michaelmas  Term,  1813,  moved  for  the 
defendants  for  a  rule  nm  to  set  aside  this  award,  upon  the  following 
objections :  first,  that  the  arbitrator  had  not  distinguished  in  his 
award  whether  the  damages  which  he  awarded  were  given  as  a 
recompense  for  any  injury  alleged  in  the  declaration,  or  for 
causes  on  which  the  plaintiff  had  not  declared,  and  had  therefore 
left  it  uncertain  whether  the  costs  of  the  cause,  (which,  accord^ 
ing  to  the  defendants'  rule  of  reference,  were  to  abide  the  event 
of  the  action,  and  not  of  the  award  generally,)  were  to  be  sus- 
tained by  the  plaintiff  or  the  defendants.  Secondly,  that  the 
arbitrator  had  exceeded  his  power  in  awarding  that  the  def^id- 
ants,  who  were  mere  lessees,  should  within  a  certain  time  make  a 
tumbling  bay  and  keep  it  in  repair,  inasmuch  as  this  would  be  an 
act  of  waste  in  the  tenant :  for  the  landlord  was  no  party  to  the 
award,  and  the  defendants  would  incur  a  forfeiture  of  their  lease 
by  performing  it ;  neither  could  they  re>enter  to  repair  after  their 
lease  should  have  expired ;  and  the  defendants  swore  they  had 
no  permission  from  their  lessor  to  erect  it.  Thirdly,  he  relied 
on  the  affidavits  of  engineers,  that  if  the  plaintiff's  penstocks 
were  put  into  proper  repair,  they  would  effectually  keep  the  water 
out  of  the  ditches,  to  a  certain  height,  and  they  would  do  more 
good  than  a  tumbling  bay,  which,  it  was  sworn,  would  cost  more 
than  the  fee-simple  of  the  land  injured. 

The  Court  granted  a  rule  nisi. 

Best,  Serjt.  also  obtained  a  rule  nisi  to  set  aside  the  rule  of 

[  *469  ]      Court  which  had  been  obtained  confirming  the  defendants'  *order 

of  nisi  prius.    And  in  Hilary  Term,  1814,  he  shewed  cause  against 

the  defendants'  rule  to  set  aside  the  award.    As  to  the  second 

point,  he  urged  that  the  land  on  which  the  tumbling  bay  was 


VOL.  XV.]         [1814.    C.  P.    5  TAUNT.  459—460.  55& 

erected,  was  demised  to  the  defendants  by  the  same  lease  as  the  Aldbs 
mills.  The  terms  of  the  order  of  submission  were,  that  the  arbi-  sav'ill. 
trator  should  determine  what  he  should  think  fit  to  be  done ; 
therefore  this  direction  to  make  a  tumbling  bay  was  within  his 
authority.  If  the  power  was  larger  than  the  defendants  intended 
to  grant,  they  might  have  applied  to  the  Court  to  reform  the 
rule ;  but  having  submitted,  they  were  bound  to  perform  all  acts 
awarded,  whatever  might  be  the  consequence  to  themselves. 
There  was  no  foundation  for  the  objection  drawn  from  the  fact 
that  the  lessees  could  not  re-enter  to  repair  after  their  term,  for 
the  award  required  them  to  keep  it  in  repair,  only  so  long  as  they 
or  any  of  them  remained  in  possession  of  the  mill.  At  all  events 
this  objection  did  not  extend  to  the  whole  of  the  award,  which 
was  good  for  the  1502.  damages  ;  and  the  arbitrator  having  de- 
cided on  the  merits,  the  Court  would  not  entertain  that  question. 
As  to  the  objection  respecting  the  costs,  though  the  reference 
was  of  all  matters  between  the  parties,  no  evidence  was  given 
but  on  matters  in  the  cause ;  therefore  it  must  necessarily  be 
inferred  that  this  sum  was  given  for  damages  comprehended  in 
the  cause :  but  it  was  immaterial  whether  the  whole  damages 
are  given  for  the  grievances  in  the  declaration ;  if  any  part  of 
them  was  for  damages  in  the  action,  the  plaintiff  was  entitled  to 
the  costs  thereof.  The  award  in  this  respect  was  consonant  to 
the  rule  of  reference,  which,  it  was  sworn,  the  plaintiff's  attorney 
had  obtained  from  the  associate,  the  first  of  the  two,  and  on 
which  the  arbitrator  had  acted  throughout.  If  this  rule  was  in- 
correct, or  if  the  defendant  was  dissatisfied  with  it,  he  should 
*have  applied  to  the  Court  to  alter  it ;  but  not  having  been  altered,  [  '460  ] 
it  supports  the  award. 

Shepherd,  Serjt.,  in  support  of  the  rule : 

Inasmuch  as  the  costs  of  the  cause  were  to  abide  the  event  of 
the  action,  the  prothonotary  could  not  know  for  whom  he  was  to 
tax  the  costs,  unless  it  appeared  on  the  award  whether  the 
damages  or  some  part  of  them  were  within  the  declaration.  The 
evidence  distinctly  disproved  the  gravamen  laid  in  the  declaration, 
which  only  averred  a  raising  of  the  water  higher  than  ordinary, 
whereas  the  proof  was  that  it  was  not  higher,  but  lower,  and  the 
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AI.DEB  arbitrator  expressly  declared  that  he  was  satisfied  of  that  &et : 
SAviLito  fi^d  gave  damages  merely  because  the  defendants  did  not  empty 
their  mill-pond  and  afford  an  oatlet  to  the  stagnating  water  so 
frequently  as  heretofore  was  used :  in  omitting  to  make  the  dis- 
tinction,  the  arbitrator  had  deviated  from  his  authority,  such  as 
it  was  expressed  in  the  defendants'  order  of  reference,  which  it 
was  sworn  was  obtained  from  the  associate,  and  was  drawn  up 
conformably  to  the  only  terms  which  any  reasonable  persons 
could  have  agreed  on. 

Hbath,  J. : 

With  respect  to  the  tumbling  bay,  if  the  defendants  had  been 
seised  in  fee,  the  award  would  have  been  good,  but  the  power 
given  to  the  arbitrator  to  determine  what  he  should  think  fit  to 
be  done,  must  be  confined  to  reasonable  acts ;  and  the  making  a 
tumbling  bay  on  the  lessor's  land  would  be  waste  in  the  defend- 
ants :  we  cannot  permit  them  to  be  attached  on  the  one  side,  for 
doing  that,  upon  which  they  would  on  the  other  hand  be  sued  for 
waste.  The  Court  cannot  try  the  merits  of  the  case,  but  as  to 
the  damages,  it  is  to  be  intended  that  they  are  given  for  the  in- 
juries alleged  in  the  declaration,  unless  the  contrary  appears, 
r  ^461  ]  and  damages  *could  not  be  given  unless  it  were  for  penning  the 
water  too  high.  The  keeping  it  penned  up  for  a  longer  time 
than  usual,  would  not  entitle  the  plaintiff  to  recover  a  single 
farthing,  if  it  were  not  penned  up  higher  than  usual.  It  is  fit 
that  a  reference  should  be  made  to  the  associate  to  ascertain 
whether  of  the  two  rules  of  reference  is  drawn  up  conformably  to 
his  minutes  of  the  agreement  made  at  the  trial,  and  if  the  asso- 
ciate reports  in  favor  of  the  defendants'  rule,  let  a  reference  be 
made  to  the  arbitrator,  requesting  him  to  state  upon  what  ground 
he  gave  the  damages. 

In  this  Term  the  associate  reported  that  according  to  his 
minutes,  the  plaintiff's  order  of  nisi  prius  was  the  prior  and  the 
correct  order;  whereupon  the  Court  made  the  plaintiff's  role 
absolute  for  setting  aside  the  defendants'  rule  of  Court  confirm- 
ing their  order  of  reference,  but  without  costs,  on  account  of  the 
manifest  injustice  of  making  the  costs  of  the  action  abide  the 


VOL.  XV.]  1814.    C.  P.    5  TAUNT.  461.  557 

event  of  matters  which  could  not  be  and  were  not  decided  in  the       Aldeb 
action.  Savill. 

The  CouBT  made  the  defendants'  rule  absolute,  for  setting 
aside  so  much  of  the  award  as  related  to  the  erecting  a  tumbling 
bay,  but 

Discharged  the  nde  as  to  the  residue. 


LAMBEET  v.  LIDDAED.t  isii. 

SAME  V.  WOODMAN.  ^— 

SAME  V.   GREGORY.  t*»^2 

(5  Taunt.  480—487 ;  8,  C.  1  MarahaU,  149—155.) 

Policy  at  and  from  Pemambuco,  or  any  other  port  or  ports  on  the 
coast  of  the  Brazils,  to  London,  warrants  the  assured,  if  he  cannot  get 
a  cargo  at  P.,  to  go  to  any  other  port  or  x>ort8  till  he  gets  a  cargo,  not 
restricting  him  to  those  which  lie  in  the  direct  coarse  between  Per- 
nambuco  and  London. 

This  was  an  action  upon  a  policy  of  insurance  at  and  from 
Pemambuco,  or  any  other  port  or  ports  in  the  Brazils,  to  London, 
upon  the  ship  lAon^  beginning  the  adventure  on  the  termination 
of  her  cruize  and  preparing  for  her  voyage  to  London,  with 
or  without  letters  of  marque,  with  leave  to  chace,  capture, 
man  prize  or  prizes,  and  see  them  into  port,  but  not  to  cruize, 
and  with  liberty  in  that  voyage  to  proceed  and  sail  to,  and  touch 
and  stay  at  any  ports  or  places  whatsoever,  and  to  call,  take  in, 
deliver,  or  exchange  goods  at  any  place ;  to  return  the  whole 
premium  if  the  risk  did  not  commence.  The  plaintiff  averred 
that  on  the  20th  of  August  the  cruize  terminated,  and  that  the 
vessel  thereupon  prepared  for,  and  departed,  and  set  sail  upon 
her  said  voyage  to  London,  in  parts  beyond  the  seas,  to  wit,  at 
Pemambuco  aforesaid,  and  that  while  she  was  sailing  and 
proceeding  on  her  said  voyage,  she  was  lost.  The  second  count 
stated  the  loss  to  have  happened  while  the  vessel  was  sailing 
towards  London.    In  the  second  of  *these  causes  the  declaration      [  *48i  j 

t  Compare  SeOar  v.  M^Vicar,  8  E.  E.  744  (1  Bos.  &  P.  N.  E,  23),  and  see 
note  there. — ^E.  C. 
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lakbsbt  had  been  amended  before  the  trial,  and  it  was  now  therein 
LiDDABD.  averred  that  the  loss  happened  '^  while  the  ship  was  sailing  on 
the  voyage  described  in  the  policy."  The  defendants  paid  the 
premioms  into  Court.  These  causes  were  tried  before  Mansfield, 
Gh.  J.  at  the  sittings  after  Michaelmas  Term,  1818,  when  the 
evidence  was,  that  the  Lion  had  been  fitted  out  as  a  private  ship 
of  war,  and  was  sent  to  cruize  for  three  months  in  the  South 
Seas,  with  instructions  after  that  time  to  bring  home  a  cargo 
of  merchandize.  On  the  18th  of  June  the  cruize  terminated ;  the 
vessel  was  then  on  the  coast  of  Brazil,  considerably  to  the 
northward  of  Pernambuco ;  the  master  sent  an  officer  ashore  to 
inquire  whether  a  cargo  could  be  obtained  at  Pernambuco,  and 
finding  that  it  could  not,  and  having  taken  on  board  there  no 
goods  whatever,  he  stood  for  St.  Salvador,  a  port  of  Brazil, 
600  miles  to  the  southward,  and  more  distant  from  London 
than  Pernambuco,  intending  to  try  for  a  cargo  there,  and  in  the 
passage  thither  the  vessel  was  lost.  For  the  defendant  it  was 
objected  that  either  the  vessel  had  not  begun  to  prepare  for  her 
voyage  to  London,  because  she  had  taken  no  goods  on  board, 
and  was  sailing  in  a  contrary  direction  from  London,  and  so,  at 
the  time  of  the  loss,  the  risk  had  never  attached  ;  or  else,  if  she 
had  sailed  from  Pernambuco  on  her  voyage  to  London,  and  the 
policy  had  attached,  she  was  bound  to  touch  at  no  other  ports  of 
the  Brazils,  unless  in  the  order  in  which  they  occurred  in  the 
course  of  the  homeward  voyage,  and  therefore  had  in  that  case 
committed  a  deviation  in  standing  for  St.  Salvador,  which  was 
out  of  the  course  from  Pernambuco  to  London.  It  was  also 
objected  that  there  was  a  variance  in  the  description  of  the  loss, 
inasmuch  as  the  first  count  of  the  declaration  averred  that  the 
vessel  had  set  sail  on  her  voyage  to  London,  whereas  the 
evidence  was,  that  she  had  not  sailed  for  London,  but  was  lost 
[  ♦482  ]  in  *her  voyage  to  St.  Salvador.  Nor  was  the  allegation  true  in 
the  second  count,  that  she  was  sailing  towards  London,  whereas 
she  was  holding  a  wholly  different  course.  These  objections  of  a 
supposed  variance  did  not  apply  to  the  amended  declaration  in 
the  case  of  Lambert  v.  Oregory.  The  juries  found  verdicts  for 
the  plaintiff,  subject  to  the  objections,  which  his  Lordship 
reserved. 
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In  Hilary  Term,  1814,  Vaughan^  Serjt.,  in  the  two  first  of  these     Lambbbt 
.causes,  and  Copley ^  Serjt.,  in  the  last,  obtained  rules  nisi  to  set     liddabd. 
aside  the  verdicts,   and  enter  nonsuits,  or  else  to  reduce  the 
damages  by  the  deduction  of  the  premiums  paid  into  Court, 
which  the  juries  had  by  an  oversight  omitted  to  allow. 

[After  argument :  ] 

GiBBs,  Gh.  J.  read  the  terms  of  the  policy.  The  ship,  as  it  [  ^8S  ] 
Appears  on  the  policy,  was  engaged  on  a  cruize  as  a  privateer  or 
letter  of  marque,  being  about  to  terminate  her  cruize,  and  begin 
A  trading  adventure,  the  assureds  looked  to  insuring  themselves. 
No  doubt  the  parties  might  make  a  contract,  which  would  protect 
them  against  all  risks  from  the  termination  of  their  cruize,  while 
they  were  getting  a  cargo,  and  thence  home ;  it  appears  to  us 
that  they  have  done  it.  The  captain  endeavoured  to  get  a  cargo 
at  Pernambuco,  but  failing  in  that,  he  went  for  St.  Salvador, 
and  in  the  course  thither  the  ship  was  lost.  The  underwriters 
Bay  that  the  policy  never  attached,  or  if  it  did,  that  the  plaintiff 
has  so  conducted  himself  since  it  attached,  as  to  forfeit  its  pro- 
tection. They  say  the  ship  never  arrived  at  any  port  where  she 
began  to  take  in  a  cargo,  and  that  till  she  did,  the  insurance 
never  took  effect,  and  if  this  doctrine  be  sound,  the  fact  ia 
.certainly  true,  that  she  never  reached  any  port  where  the  loading 
/K)mmenced.  Or,  say  they,  if  the  policy  did  attach,  the  ship  was 
from  that  moment  bound  to  pursue  only  the  ^direct  course  to  [  *^86  ] 
London.  The  words  of  the  policy  give,  I  think,  an  answer  to 
3K)th  these  constructions.  If  it  had  been  an  insurance  from 
Pernambuco  or  any  other  port,  there  would  have  been  more 
.colour  for  the  argxmient ;  but  since  the  expression  is  from  any 
x>ther  port  or  ports,  it  certainly  was  in  the  contemplation  of  the 
underwriters,  to  give  the  assured  liberty  to  load  from  more  ports 
than  one ;  it  was  certainly  meant,  and  the  policy  expresses  that 
she  might  touch  at  more  ports  than  one  ;  and  the  defendants,  to 
.support  their  objection,  must  argue  thus ;  if  the  plaintiff  elects 
Pernambuco,  as  his  port  of  loading,  he  is  bound  to  confine  him- 
self to  that  one  port,  though  if  he  goes  to  any  other,  he  may  go 
to  one,  two,  three,  or  four  ports.    I  cannot  think  this  is  the  true 
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Lambsbt  construction  of  the  policy.  The  plaintiffs  meant  to  protect 
LxDDABD.  themselves  from  the  time  of  the  termination  of  the  cruize,  and 
at  any  port  or  ports  to  which  they  might  find  it  necessary  to  go, 
in  order  to  take  in  a  cargo.  It  is  said,  the  ship  was  not  yet 
preparing  for  her  voyage  for  London.  I  think  that  when  she 
gave  up  her  cruize,  and  sent  her  officers  on  shore  to  look  for  a 
cargo,  she  was  preparing  for  a  voyage  for  London.  I  am  of 
opinion,  therefore,  that  the  risk  attached  at  Pemambuco,  and 
that  the  ship  not  finding  a  cargo  there,  she  was,  within  the  policy, 
entitled  to  go  to  any  other  port  of  Brazil,  where  she  might  get  a 
cargo.  I  think  this  is  not  like  the  case  cited  by  my  brother 
Copley y  of  an  insurance  at  and  from  Africa  home ;  that  expres- 
sion was  by  no  means  so  large  as  this.  Another  objection  is 
taken,  that  the  declaration  does  not  correctly  describe  the  loss, 
for  that  this  ship  was  not  lost  on  her  voyage  to  London.  I  think 
that,  considering  the  former  allegation,  this  expression  "  her  said 
voyage  to  London,"  sufficiently  designates  the  voyage  from 
Pemambuco  or  any  other  port  or  ports  to  London,  such  as  it  bad 
been  previously  described.  I  think  therefore  that  there  is  no 
i  *487  ]  ^objection  to  the  declaration,  and  that  the  loss  was  sustained  in 
the  course  of  the  voyage  insured. 

Heath,  J. : 

I  am  of  the  same  opinion.  The  policy  had  attached.  There 
is  no  pretence  to  say  this  was  a  voyage  of  election.  Part  of 
the  cargo  might  consistently  with  this  policy  be  obtained  at 
Pemambuco,  and  part  at  St.  Salvador.  It  was  intended  that  all 
the  ports  of  the  South  Seas  should  be  open  to  the  plaintiff  to 
obtain  a  cargo. 

Ghambbe,  J.  : 

I  am  entirely  of  the  same  opinion.  The  questions  made  in 
this  cause  admit  not  of  the  smallest  degree  of  doubt.  The  ship 
bad  finished  her  cruize,  and  was  preparing  for  her  voyage  to 
England.  What  preparation  was  she  to  make  ?  She  was  not 
coming  in  ballast  to  England;  she  was  to  get  a  cargo.  She 
goes  to  Pemambuco ;  she  enquires  there  for  a  cargo,  and  does 
not  obtain  one ;    but  can  it  be  said,  that  while  she  was  so 
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employed,  she  was  not  preparing?    She  went  thither  for  the     Lambebt 
very  purpose  of  preparing.    Not  getting  a  cargo  there,  she  goes     liddabd. 
to  another  part  of  the  coast  for  the  same  purpose.    The  policy 
attached  at  Pemambuco,  and  there  was  no  subsequent  deviation, 
she  had  a  right  to  go  to  any  of  the  other  ports,  to  perfect  her 
cargo,  I  therefore  think  the  rule  must  be  discharged. 

Dallas,  J.  concurred. 

Ride  discharged. 


JONES  AND   Others   v.   EYDE   and  ANOTHER.f  isu. 

(5  Taunt.  48^—495;  S.  C.  1  MarshaU,  157—164.)  ^^' 

A  person  who  discounts  a  forged  navy-bill  for  another  who  passed  it        r  ^gg  i 
to  liim  without  knowledge  of  the  forgery,  may  recover  back  the  money 
as  had  and  received  to  his  use  upon  failure  of  the  consideration. 

So,  a  person  who  receives  forged  bank-notes  in  payment. 

This  was  an  action  of  assumpsit  for  money  had  and  received 
which  was  tried  at  the  sittings  in  London,  after  Michaelmas 
Term,  1813,  before  Mansfield,  Ch.  J.  when  a  verdict  was  foimd 
for  the  plaintiffs,  damages  1,000Z.,  subject  to  a  case,  which  in 
substance  was,  that  the  defendants,  who  were  bill  brokers,  were 
possessed  of  a  navy-bill  which  purported  to  have  been  issued  by 
the  Transport  Board,  and  to  bear  date,  and  have  been  registered 
on  the  17th  of  July,  1818,  and  to  be  payable  on  the  15th  of 
October,  1818,  and  to  be  drawn  on  the  treasurer  of  the  navy  in 
pursuance  of  a  charter-party  of  25  June,  1808,  made  with 
Messrs.  Bell  and  Hobbs  on  behalf  of  the  owners  of  the  Wolga^ 
Ward  master,  hired  to  serve  his  Majesty  as  a  transport,  for 
payment,  ninety  days  after  date,  to  Bell  and  Hobbs  or  their 
order,  of  1,8752.,  and  more  to  them,  for  interest  thereon,  from 
7  July  to  5  October  following,  when  that  bill  would  become 
due,  being  ninety  days,  at  %d.  per  cent,  per  diem,  192.  16«.  lOJ., 

together  1,8842.  16«.  lOd. 

£  8.  d. 

1,884  16  10 

Deduct  property  tax    -        -                   1  19  9 

i;i,888     16      8 


t  See  now  Bills  of  Exchange  Act,  1882,  s.  58  (3). 
BJB. — ^VOL.XY.  0  0 
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JoK£8  In  both,  the  sum  of  eight  hundred  and  eighty-four  pounds 
Byde.  sixteen  shillings  and  tenpence.  On  the  23rd  of  August,  the 
defendants  discounted  this  bill  with  the  plaintiffs,  who  were  stock 
and  bill  brokers ;  they,  calculating  the  interest  upon  1,883Z.  l&s.  8d., 
the  apparent  amount  of  the  bill,  for  fifty-three  days,  from  23 
August  to  15  October  inclusive,  to  be  131.  13«.  6d.,  then  paid 
the  defendants  1,870{.  2s.  9d.  as  the  difference,  and  received 
from  them  the  bill.  On  27th  August  the  plaintiff  discounted 
[  '489  ]  the  same  bill  with  *William8,  who  calculating  the  interest  upon 
the  same  apparent  amount,  for  forty-nine  days,  from  that  day  to 
the  15th  of  October,  to  be  12Z.  12«.  lOd.  paid  them  1,871Z.  3«.  5d. 
as  the  difference,  and  received  from  them  the  bill.  The  bill 
issued  from  the  Transport  Office  for  884Z.  Ws.  lOd.  only,  but 
before  the  23rd  of  August  some  person  had  altered  it  by  prefixing 
the  figure  1  to  the  figures  884:1.  16«.  lOd.,  and  883Z,  16«.  Sd.  in 
the  several  places  where  those  sums  occurred,  and  by  prefixing 
the  same  figure  1  to  each  of  the  dates  7th  July  and  5th  October, 
so  that  before,  and  when  it  was  discounted  by  the  several  above- 
mentioned  parties,  who  were  all  unconscious  of  the  alteration,  it 
had  thereby  acquired,  in  the  particulars  altered,  the  appearance 
of  a  bill  for  the  net  sum  of  1,888Z.  168.  Sd.  dated  17th  July  and 
payable  15th  October.  On  5th  October,  Williams  presented  it  at 
the  Navy  Pay  Office  for  payment,  which  was  refused  on  account 
of  the  alterations ;  upon  the  requisition  of  the  commissioners, 
Williams  deposited  with  them,  without  the  knowledge  of  the 
defendants,  the  altered  bill ;  and  in  lieu  of  it  accepted  from  them 
a  new  bill  for  the  original  amount,  and  received  in  discharge 
thereof  883Z.  16«.  Sd.  after  allowing  11.  0«.  Id.  for  the  property 
tax  charged  on  the  interest.  Williams  thereupon  demanded  of 
the  plaintiffs  repayment  of  1,000Z.,  the  difference  between  the 
sum  he  had  received  from  the  Navy  Pay  Office  and  the  sum  he 
had  paid  for  the  bill  to  the  plaintiffs,  which  they  repaid  him, 
and  brought  the  present  action  to  recover  from  the  defendants 
the  like  difference  of  1,000Z. 

Lens,  Serjt.  contended  that  the  plaintiffs  were  entitled  to 
recover,  because  to  the  extent  of  1,000Z,  the  consideration  upon 
which  they  had  paid  the  money,  had,  without  fraud  or  blame 
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attaching  on  either  side,  failed.    The  plaintiffs  did  not  intend  to       Jokes 
speculate  on  the  value  of  the  bill,  both  parties  assumed  the  value       utde. 
as  a  known  quantity,  subject  to  no  hazard  except  the  insolvency 
of  the  parties.     *Price  v.  Neale^  8  Burr.  1354,  was  very  distin-      [  •490  ] 
guishable,  for  there  the  acceptor,  who  of  all  persons  in  the 
world  ought  to  be  most  conversant  with  his  own  handwriting, 
acknowledged  the  forged  acceptance  to  be  his  and  paid  it. 

(GiBBs,  Ch.  J.  ace.) 

The  plaintiffs  had  not  in  this  case  the  same  facility  of  knowing 
whether  the  material  parts  of  this  bill  were  genuine. 

Vaughan,  Serjt.  contra  : 

This  money  having  been  paid  in  mutual  ignorance  of  the  facts, 
and  without  fraud  on  either  side,  there  being  equal  equity,  and 
equal  diligence  on  both  sides,  potior  est  conditio  possidentis,  and 
he  may  retain.  This  instrument  passes  without  indorsement, 
by  delivery  only ;  the  transaction  was  a  mere  sale  of  the  bill  for 
1,870Z.  2s.  9(2.,  the  plaintiff  not  requiring,  and  the  defendant  not 
giving  any  indorsement,  warranty,  or  other  security.  *  ♦ 
The  circumstance  that  the  defendants  took  this  bill  in  their 
capacity  of  bill  brokers,  shews  that  they  did  not  intend  to  make 
themselves  personally  liable.  The  bill  has  turned  out  to  be  of 
the  value  of  888Z.  IGs.  Qd.,  and  therefore  the  consideration  has 
not  failed,  though  the  value  of  the  bill  has  proved  to  be  less  than 
the  plaintiffs  had  in  their  speculation  estimated. 

Lens  in  reply.    *    *    * 

[In  the  course  of  the  ai-gument,  Bree  v.  Holhech,  Dougl.  655, 
and  Cripps  v.  Reade,  8  B.  B.  278,  6  T.  B.  606,  were  cited.] 

Gebbs,  Gh.  J. : 

This  is  very  distinguishable  from  the  case  of  Price  v.  Neale, 
because  there  the  bill  was  paid  by*the  person  who  of  all  others 
was  the  best  judge  whether  the  acceptance  was  his  handwriting 
or  not,  and  he  says,  on  looking  at  it,  this  is  my  handwriting 
and  I  pay  it.  The  case  of  Barber  v.  OingeU,  8  Esp.  60,  is  a 
much  stronger  case  even  than  that*     It  was  an  action  on  an 

O  O  2 


[491] 


[492] 
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JoKBs       acceptance  written  in  the  name  of  Gingell ;   the  defendant  had 
B,TD%.       ^^^  accepted,  nor  ever  acknowledged  that  he  had  accepted  thai 
bill;    but  it  was  proved  that  he  had  paid  biUs  with  similar 
acceptances,  which  in  fact  were  forgeries  of  his  son ;  and  Lord 
Eenyon,  Gh.  J.  held  that  the  defendant,  having  given  credit  to 
similar  acceptances  in  the  like  coarse  of  dealing,  was  bound  to 
pay  the  bill  in  question.     The  Court  are  of  opinion,  that  the 
plaintiff  is  entitled  to  recover  the  sum  he  seeks  to  recover  by 
this  action  ;    and  we  think  so  on  the  ground  on  which  it  is  put 
by  my  brother  Lens,  that  this  transaction  is  in  the  nature  of  an 
exchange  between  the  two  parties,  made  by  the  defendant  upon 
the  one  hand,  of  a  navy  bill,  professing  to  be  a  navy  bill  for 
1,884Z.  16^.  lOd.y  and   the  defendant   representing  it  to  be  a 
genuine  navy  bill  of  that  amount,  and  by  the  plaintiff  on  the 
other  hand,  of  a  sum  of  money  equivalent  to  the  sum  which 
would  be  paid  upon  that  bill  when  it  should  become  due ;    sap- 
posing  that  it  were  a  genuine  navy  bill,  minus  the  interest  for 
the  time  which  it  yet  had  to  run.     Both  parties  were  mistaken 
in  the  view  they  had  of  this  navy  bill ;    the  one  in  representing 
[  ^493  ]      it  to  be  a  navy  bill  of  this  description  ;  the  other  *in  taking  it  to 
be  such.      Upon  its  afterwards  turning  out  that  this  bill  was  to 
a  certain  extent  a  forgery,  we  think  he  who  took  the  money 
ought  to  refund  it  to  the  extent  to  which  the  bill  is  invalid. 
The  ground  of  the  defendant's  resistance  is,  that  the  bill  is  not 
indorsed ;    and  that  whensoever  instruments  are   transferred 
without  indorsement,  the  negotiator  professes  not  to  be  answerable 
for  their  validity.     This  question  was  much  mooted  in  Fcnn  v. 
Hamson,  3  T.  R.  767,  and  it  is  true  to  a  certain  extent,  viz. 
that  in  the  case  of  a  bUl,  note,  or  other  instrument  of  the  like 
nature,  which  passes  by  indorsement,  if  he  who  negotiates  it 
does  not  indorse  it,  he  does  not  subject  himself  to  that  respon- 
sibility which  the  indorsement  would  bring  on  him,  viz.  to  an 
action  to  be  brought  against  him  as  indorser ;   but  his  declining 
to  indorse  the  bill  does  not  rid  him  of  that  responsibility  which 
attaches  on  him  for  putting  off  an  instrument  as  of  a  certain 
description,  which  turns  out  not  to  be  such  as  he  represents  it. 
The  defendant  has  in  the  present  case  put  off  this  instrument  as 
a  navy  bill  of  a  certain  description :    it  turns  out   not  to  be 
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a  navy  bill  of  that  amount,  and  therefore  the  money  must  be  Jonbs 
recovered  back.  Bree  v.  Holbech\  is  very  distinguishable.  rtdb. 
Common  prudence  required  an  administrator  not  to  take  on  him 
more  responsibility  than  his  situation  obliged  him  to  tacur,  viz. 
to  covenant  that  he  had  a  good  title  notwithstanding  any  act 
done  by  himself :  the  covenant  of  an  administrator  ordinarily 
goes  no  farther ;  and  when  an  action  is  brought  against  him 
for  money  had  and  received,  he  says,  you  have  all  the  security 
against  me  which  a  person  in  my  situation  ever  gives,  and  that 
does  not  in  the  present  case  make  me  responsible.  Compare 
this  with  the  case  of  Cripps  v.  Reade,  6  T.  B.  606,  t  cited  by  my 
brother  Heath.  There  was  no  deed :  the  whole  rested  in  paroh 
and  the  whole  was  founded  on  the  presumption  that  the  title 
was  such  as  it  purported  to  be :  *it  was  not  such  as  it  purported  to  [  *^9i  1 
be,  and  therefore  the  purchase-money  could  not*  be  retained.  In 
the  present  case,  the  navy  bill  is  not  such  as  it  purported  to  be, 
and  therefore  the  plaintiff  is  entitled  to  recover.  A  case  some- 
what similar  very  frequently  occurs  in  practice,  on  which  I 
should  not  rely  as  governing  the  law,  but  that  it  is  said  by  my 
brother  Lena  to  be  sanctioned  on  the  authority  of  a  case  so 
decided  at  Nisi  Prius,  by  Mansfield,  Ch.  J.  namely,  where 
forged  bank  notes  are  taken.  The  party  negotiating  them,  is 
not,  and  does  not  profess  to  be,  answerable  that  the  bank  of 
England  shall  pay  the  notes ;  but  he  is  answerable  for  the  bills 
being  such  as  they  purport  to  be.  Therefore  the  plaintiff  must 
recover  the  difference. 

Heath,  J. : 

I  am  of  the  same  opinion.  If  a  person  gives  a  forged  bank 
note,  there  is  nothing  for  the  money  :  it  is  no  payment.  In  the 
case  of  Cripps  v.  Reade,  the  defendant  sold  a  term,  supposing 
himself  to  be  the  personal  representative  of  the  deceased,  without 
executing  any  assigimient.  Bree  v.  Holbech  was  cited  upon 
the  trial  before  Lawrence,  J.,  and  the  rule  caveat  emptor  was 
urged :  the  Court  refused  a  rule  for  a  new  trial.  Lord  Kenton, 
Ch.  J.  said  that  in  Bree  v.  Holbech  a  regular  conveyance  was 
made,  and  no  further  covenants  were  to  be  added ;  but  in  the 
t  Dougl.  655.  t  3  B.  B.  273. 
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Jones       case  of  Cripps  v.  Reade^  the  whole  had  passed  by  parol,  and  the 
Rtde.       money  had  been  paid  under  a  mistake,  and  the  action  for  money 
had  and  received  would  lie  to  recover  it  back. 

Ghambre,  J.: 

I  really  cannot  entertain  a  doubt  on  the  question:  if  the 
defendant's  doctrine  could  prevail,  it  would  very  materially 
impair  the  credit  of  these  instruments.  They  are  not  in  practice 
indorsed  (or  not  beyond  the  first  taker).  A  man  takes  this 
[  *495  ]  security,  looking  to  the  persons  who  are  to  pay  it :  he  takes  *it 
on  the  presumption  that  it  is  a  navy  bill :  it  was  once  a  navy 
bill,  but  from  the  moment  wherein  it  was  altered,  it  became  of 
no  value  whatsoever.  It  is  unnecessary  to  go  into  the  authorities. 
I  agree  it  is  incumbent  on  the  plaintiff  to  shew  quite  clearly  that 
the  payment  of  the  884Z.  IGs.  lOd.  was  of  the  mere  bounty  and 
liberality  of  Government,  but  no  farther.  Everything  that 
the  plaintiffs  have  done,  has  been  done  for  the  good  of  the 
defendant.  There  is  no  doubt  whatever  that  the  judgment 
ought  to  be  for  the  plaintiffs. 

Dallas,  J. : 

This  is  a  case  in  which  the  parties  are  equally  innocent,  and 
have  equal  knowledge,  and  equal  means  of  knowledge.  I  have 
no  doubt  whatsoever  of  the  plaintiffs'  right  to  recover.  The  case 
falls  not  only  within  the  general  principle  that  where  a  man 
has  paid  more  than  the  thing  is  eventually  worth,  and  the 
consideration  fails,  he  may  recover  it  back,  but  also  comes 
within  the  express  authority  of  Cripps  v.  Reade.  Upon  the 
•ground  therefore  that  the  money  was  in  part  paid  by  mistake^ 
upon  a  consideration  that  has  failed,  I  am  of  opinion,  that  the 
plaintiffs  are  entitled  to  recover  it  back. 

Judgment  for  the  plaintiffs^ 

MayV9.  t  Bruce  v.  Bruce.  covered;  and  Pdl,  Serjt.  contended 

A  similar  case  to  Jones  v.  Ryde  ^^  that  circumstance  identified  the 

[  495,  fi.  ]      was  argued  on  a  subsequent  day  in  "^^  ^^ ^2"^  J"  :^"'/^/  ^^• 

this   Term,    on   the   forgery   of   a  l,?!*'    ^^*  ^"^  9^'^^}''}^  '^  ^ 

TictuamngbiU,  which  the  Victualling  distinguishable  from  that  case,  but 

Office  on  whom  it  waa  drawn,  had  ^^*  ^"^  •^^'^  ^-  ^y^'' 
paid   before    the    forgery  was  dis-  Judgment  for  the  plaifUiff. 
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1814. 
Mayb. 


HODGSON  V.  TEMPLE.t 

(5  Taunt.  503-517;  S.  0.  1  MarshaU,  166—176.) 

The  defendant  having  given  bail  to  the  action,  and  being  in  custody  r  503  1 
of  the  sheriffs  of  London  under  an  extent  of  the  Crown,  this  Court 
held,  that  they  could  not  grant  his  bail  a  habeas  corpus  to  bring  him  up 
and  render  him  in  their  discharge  to  the  Fleet,  without  the  consent  of 
the  Crown.  And  under  the  same  circumstances  they  refused  permission 
to  enter  an  exoneretur  on  the  bail-piece. 

And  the  Crown  consenting  that  the  defendant  might  be  brought  up 
in  the  sherifi's  custody,  and  committed  to  the  Fleet  in  discharge  of  his 
bail,  on  condition  that  he  should  be  immediately  remanded  to  the 
custody  of  the  sheiifis,  this  Court  held,  that  it  was  not  sufficiently 
clear,  that  they  had  authority  to  remand  him  to  the  cTistody  of  the 
sheriffs,  to  authorize  them  to  make  the  order. 

Va  ughax,  Serjeant,  on  the  first  day  of  this  Term,  moved  that 
a  writ  of  habeas  corpus  might  issue,  directing  the  sheriffs  of 
London  to  bring  up  the  defendant,  who  was  detained  in  their 
custody  on  an  extent  at  the  suit  of  the  crown,  in  'order  that  he 
might  be  rendered  to  the  custody  of  the  warden  of  the  Fleet  in 
discharge  of  his  *bail  in  this  action,  or  that  an  exoneretur  might  [  *'^04  ] 
be  entered  on  the  bail-piece.  The  defendant  was,  on  2nd 
December,  1812,  arrested  and  holden  to  bail  for  14,000Z.  and 
upwards,  in  this  action.  His  bail  justified  on  the  10th  of 
February,  1813.  The  plaintiffs  recovered  a  verdict  in  the  same 
year,  and  on  the  12th  of  January,  1814  obtained  final  judgment 
for  15,552Z.  and  costs.  The  extent  under  which  the  sheriffs  now 
held  him,  was  teste'd  25th  March,  1814,  and  had  issued  out  of 
the  Court  of  Exchequer  for  2,.000Z.  at  the  suit  of  the  Crown, 
upon  an  information  for  penalties  due  to  the  excise,  filed  after 
the  plaintiff's  action  commenced,  but  before  his  verdict.  Vatighan 
relied  on  the  authority  of  Bond  v.  IsaaCy  1  Burr.  339,  where 
Dbnison,  J.  refers  to  Boise  v.  Sellers,  1  Str.  641,  and  Foster,  J. 
observes,  that  that  case  was  founded  on  the  statute  25  Ed.  III. 
c,  19.  t  He  also  referred  to  French's  case,  1  Salk.  853,  and 
Chitty's  case,  1  Wilson,  248,  and  stated  the  principle  to  be,  that 

t  The  Debtors  Act  1869,  not  ap-  reason  of  the  abolition  of  arrest  on 

plying  to  Crovn  debts  {Re  A.  ff,  mesne  process,  the  situation  of    a 

Smith,  1876,  2  Ex.  D.  47 ;   46  L.  J.  person  being  held  to  bail  for  a  debt, 

Q,  B.  73),  circumstances  may  recur  is  not  of  frequent  occurrence. — R.  0. 
under   which    the    above    decision         X  ^P*  8tat.  Law  Bey.  Acts,  1863, 

would  be  applicable;  although,  by  1872. 
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HoDGBOK  where,  without  any  default  of  the  bail,  it  becomes  impossible 
Tamfle.  that  the  bail  should  surrender  the  defendant,  they  may  be 
relieved ;  as  in  the  case  of  a  felony.  A  similar  application  had 
been  made  in  this  case  to  Gibbs,  Chief  Justice,  in  the  vacation ; 
and  as  he  held  that  the  custody  of  the  King's  debtor  could  not 
be  changed  without  the  Crown's  consent,  the  officers  of  the 
Crown  were,  upon  the  application  of  the  bail  for  that  purpose, 
prepared  to  assent,  on  condition  that  the  defendant  should  again 
be  instantly  rendered  to  the  custody  of  the  sheriff:  but  a  doubt 
having  then  occurred  to  the  Chief  Justice,  whether,  after  the 
defendant  were  once  taken  out  of  the  sheriff's  custody  and  com- 
mitted to  the  warden  of  the  Fleet,  the  sheriff  could  be  duly 
authorized  by  a  judge's  order  again  to  receive  him,  he  referred 
the  parties  to  the  Court,  who  granted  a  rule  nisi. 

On   a   subsequent    day   in   this   Term.  Shepherd ,  Solicitor- 
[  ♦605  ]       General,  appeared  for  the  Crown,  Best,  Serjeant,  for  the  *sheriffs 
of  London,  and  Lens,  Serjeant,  for  the  plaintiff  in  the  action. 

Shepherd,  for  the  Crown,  did  not  oppose  the  prayer  of  the 
bail  to  relieve  themselves  by  entering  an  exoneretur :  but  he 
stated  that  the  Crown  had  important  objections,  for  reasons 
which  it  was  unnecessary  to  disclose,  to  permitting  the  defendant 
to  obtain  the  object  of  this  application  which  he  had  in  view,  of 
changing  his  custody :  the  Crown  therefore  did  not  consent  to 
that  part  of  the  rule ;  and  he  urged  that  the  Court  could  not 
grant  it  without  the  consent  of  the  Crown,  Chitty's  case,  1  Wils. 
248,  Coates's  case,  Barnes,  885,  Sandys  v.  Spivy,  Barnes,  388. 
In  Coates's  case  the  custody  was  changed  upon  the  consent  of 
the  Crown,  in  the  last,  the  Crown  withholding  its  consent,  the 
Court  had  refused  to  change  the  custody  of  a  debtor  of  the 
Crown  on  the  application  of  his  bail.  The  cases  of  Boise  v. 
Sellers  and  French's  case  were  but  short  notes,  and  neither  of 
them  stated  the  fact,  which,  if  it  existed,  would  have  distin- 
guished them  from  this  case,  that  the  subject  had  signed  his 
judgment  before  the  Crown  had  filed  its  information ;  for,  by  st. 
33  Hen.  Vin.  c.  39,  s.  74,  "  the  King  shall  have  first  execution 
against  any  defendant  for  his  debts,  before  any  other  persons,  so 
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always  that  the  King's  suit  be  taken  and  commenced,  or  process  Hodo6ok 
awarded  for  the  said  debt  at  the  suit  of  the  King,  before  judgment  tbmplb. 
given  for  the  said  other  persons."  The  present  information  had 
been  filed  before  the  plaintiff  had  obtained  his  judgment ;  upon 
the  date  whereof,  and  not  of  his  suit  commenced,  it  depended, 
whether  he  should  have  priority  of  the  Crown,  Butler  v.  Butler^ 
1  East,  888,  t  Attorney-General  v.  Aldersey,  cit.  1  East,  841. t 
Some  cases  say  that  where  the  Courts  have  inadvertently  taken 
the  Crown's  debtor  out  of  the  custody  of  the  Crown,  and  placed 
him  in  their  own  custody,  there  the  Court  of  Exchequer  has 
issued  a  writ  of  liabeas  corpus  to  *bring  him  back ;  but  it  is  very  [  ♦606  ] 
doubtful  whether,  when  a  Court  acts  advisedly,  and  with  a  know- 
ledge of  the  facts,  the  Court  of  Exchequer  would  interfere  to 
bring  him  back.  The  statute  25  Ed.  III.  st.  5,  c.  19,  is,  ''  that 
notwithstanding  protections,  (made  by  the  King  to  his  debtors), 
the  parties  which  have  actions  against  their  debtors  shall  be 
answered  in  the  King's  Courts  by  their  debtors ;  and  if  judg- 
ment be  thereupon  given  for  the  plaintiff,  or  demandant,  the 
execution  of  the  same  judgment  shall  be  put  in  suspense,  till 
gree  be  made  to  the  King  of  his  debt."  That  statute,  so  far 
from  giving  any  power  of  surrendering  the  defendant  in  dis- 
charge of  his  bail,  prevents  the  plaintiff  from  having  execution 
till  the  Crown  is  satisfied.  The  Court,  therefore,  would  not  take 
this  defendant  out  of  the  custody  of  the  sheriff,  unless  they  were 
assured  that  they  could  legally  remand  him  to  the  same  custody. 

Besty  Serjt.,  for  the  sheriffs,  urged,  that  it  was  unnecessary 
either  to  enter  an  exoneretur,  or  to  bring  up  and  surrender  the 
defendant ;  there  was  a  third  course,  which,  he  prayed,  might  be 
adopted,  by  suspending  the  time  for  the  bail  to  surrender  the 
principal,  until  after  the  Crown  should  be  satisfied  its  debt,  and 
the  defendant  enlarged  from  his  imprisonment  at  the  King's  suit ; 
as  was  done  in  the  case  of  The  King  v.  Feame,  who  was  tried 
before  Heath,  J.  at  Kingston  Assizes,  for  an  attempt  to  set  fire 
to  his  house,  and  was  sentenced  to  two  years'  imprisonment. 
Bail  had  been  put  in  for  him  in  several  suits,  and  Best  had 
obtained  a  rule  from  this  Court,  not  that  he  should  be  surren- 
t  6  E.  E.  276.  t  6  E.  E.  279. 
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Hodgson  dered  in  discharge  of  his  bail ;  for  he  knew  they  were  not  entitled 
Temple,  to  it,  because  the  plaintiffs,  after  the  expiration  of  the  two  years, 
would  have  a  right  to  require  the  possession  of  his  person ;  but 
that  the  time  for  rendering  him  should  be  enlarged  until  after 
[  •507  ]  the  term  of  his  imprisonment  should  have  *expired.  The  warden 
of  the  Fleet  also  would  be  put  into  great  difficulty  by  the  com- 
mittal of  the  prisoner  to  his  custody,  unless  the  plaintiff  chose  to 
carry  his  cause  thither,  which  he  might  do. 

Lens,  for  the  plaintiff,  declared  him  to  be  content  with  the 
custody  in  which  the  defendant  now  was,  the  plaintiff  not  being 
satisfied  that  he  should  be  a  gainer  by  waiving  his  execution,  and 
coming  in  under  a  commission  of  bankrupt  which  had  issued 
against  the  defendant.  The  plaintiff  was  conscious  he  had  no 
priority  in  the  date  of  his  judgment,  over  the  Crown,  nor  did  he 
attempt  to  set  up  any  other  priority.  He  came  not  to  ask  any 
thing,  but  only  to  watch  that  his  rights  were  not  infringed.  The 
bail  could  not  compel  the  plaintiff  to  elect  the  defendant's  body 
in  satisfaction  of  his  debt :  if  they  found  the  defendant  in  such 
a  situation  that  they  were  able  to  render  him,  they  might  do  so ; 
if  they  found  him  in  such  a  situation  that  they  could  not  render 
him,  they  could  not  therefore  otherwise  exonerate  themselves. 
The  present  proceeding  of  the  bail  against  the  plaintiff  was  in 
invitum.  The  plaintiffs  wished  at  present  to  be  quiet,  and  await 
the  event,  which  they  had  a  right  to  do.  Sharp  v.  Sheriffs  7 
T.  B.  226.  The  defendant  was  taken  on  a  charge  of  murder 
committed  in  Ireland  ;  if  he  were  condemned,  the  responsibiUty 
of  the  bail  would  be  at  an  end,  yet  the  Court  would  not  enter  an 
exoneretur  on  the  bail-piece.  So,  in  the  case  of  Folkein  v. 
Criticoy  13  East,  457,  though  the  defendant,  an  alien,  was  in  the 
actual  custody  of  a  messenger,  and  about  to  be  immediately  sent 
out  of  the  country  under  the  Alien  Act,  the  Court  refused  either 
to  permit  an  exoneretur  to  be  entered,  or  to  grant  a  writ  of  haheaz 
corpus.  The  Court  will  not  relieve  the  bail  in  this  summary  way 
upon  the  mere  ground  that  they  are  entitled  to  no  other  relief, 
r  *5(y3  T  Neither  the  Court  nor  the  *Crown  will  interfere  to  vary  either 
the  rights  or  the  obligations  of  either  party.  They  will  leave 
them  as  they  exist. 
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Vaughan,  in  support  of  his  rule,  urged  that  the  bail  were      Hodgson 
entitled,  as  a  matter  of  right,  to  be  relieved,  where  they  were  by      temple. 
no  fault  of  their  own,  but  by  act  of  law,  prevented  from  render- 
ing the  defendant.     The  plaintiffs,  who,  if  they  had  used  due 
diligence,  might  have  long  since  had  the  defendant's  body  in 
execution,  had  by  their  laches  precluded  themselves  from  object- 
ing to  the  relief  prayed  for  by  the  bail.     The  plaintiflfs  might 
now  deliver  to  the  sheriff  a  writ  of  capias  ad  satisfaciendum,  and 
thereby  entitle  themselves  to  the  body  of  the  defendant.    The 
sheriff  could  not  return  non  est  inveiitus,  for  he  knows  where  the 
defendant  is ;  the  plaintiffs  may  therefore  have  the  fruit  of  their 
judgment  whenever  they  please.     Sharp  v.  Sheriff  is  adverse  to 
the  plaintiffs,  for  there  the  bail  obtained  permission  to  surrender 
the  defendant,  which  gave  them  the  substance  of  what  they 
asked.     As    to    the    Crown,   its    consent    is  unnecessary,   for 
undoubtedly,  since  it  has  the  right  to  choose  its  own  custody  for 
its  debtors,  as  soon  as  the  defendant  is  removed,  the  Attorney- 
General  may  obtain  from   the  Court  of  Exchequer  a  writ  of 
habeas  corpus  to  bring  him  back,  as  it  is  laid  down  in  Sandys  v. 
Spivey.     The  Crown  may  choose  its  own  custody  toties  quoties. 
The  Courts  must  have  acted  on  this  principle,  in  French's  case, 
where  the  Attorney-General  made  great  opposition  to  the  re- 
moval ;  and  in  the  case  of  Boise  v.  Sellers,  where  the  prisoners 
were  brought  up  from  the  custody  of  the  Crown  in  Winchester 
gaol,  and  where  the  Court  seem  only  to  ask  the  question  of  the 
priority  of  the  debt,  in  order  to  be  satisfied  of  their  right  so  to 
do,  pursuant  to  the  statute  25  Ed.  in.  c.  19.     In  Bond  v.  Isaac, 
Dbnison,  J.  refers  to  the  same  statute.     Lord  Mansfield,  Ch.  J. 
and  the  Court  had  no  doubt  of  the  right  of  the  bail  in  that  case 
*to  surrender  him,  but  only  hesitated  as  to  the  disposition  of      [  *509  ] 
h\m  when  he  should  be  surrendered.     The  priority  of  the  action 
to  the  filing  of  the  information  is  undoubted  in  the  present  case. 
If  this  Court,  by  reason  that  they  have  no  Crown  side,  as  the 
King's  Bench  has,  feels  a  difi&culty  how  to  re-commit  the  defen- 
dant, they  will  grant  the  other  part  of  the  application,  and 
permit  the  exoneretur  to  be  entered.     Grant  v.  Fagan,  4  East, 
189.  +    Lord  Ellenborough,  Ch.  J.  recognizes  the  principle  that 

t  7  E.  E.  559. 
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HoDGsoK  where  by  act  of  the  law  of  this  country  it  becomes  impossible  for 
Temple.  tJi©  bail  to  render  their  principal,  the  Court  will  exonerate,  for 
that  the  performance  of  the  condition  of  the  recognizance  is 
thereby  excused.  In  Wood  v.  Mitchell,  6  T.  B.  247,  where  the 
defendant  was  under  sentence  of  transportation  for  felony,  the 
bail  were  exonerated.  There  is  no  distinction  in  principle 
between  the  case  of  a  fraud  on  the  Exchequer  and  the  case  of  a 
felony. 

Cur.  adv.  vuU. 

GiBBs,  G.  J.  on  this  day  delivered  the  judgment  of  the  Court : 

This  was  an  application  made  to  us  on  behalf  of  the  bail, 
in  effect,  first,  to  enter  an  exoneretur  on  the  bail-piece,  in  the 
next  place,  it  the  Court  should  think  the  bail  are  not  entitled  to 
that  relief,  then  to  grant  a  habeas  corpus  to  bring  up  the  de- 
fendant that  he  might  be  surrendered  in  discharge  of  his  bail, 
and  committed  to  the  custody  of  the  warden  of  the  Fleet,  and 
then  immediately  be  remanded  to  the  custody  of  the  sheriffs  of 
London,  from  whose  custody  it  is  sought  to  bring  him  by  the 
Iwheas  corpus.  Or,  if  the  Court  cannot  comply  with  the  latter 
part  of  the  request,  then  that  they  will  grant  to  the  bsdl,  as  a 
matter  of  right,  that  he  may  be  brought  up  in  order  that  they 
may  surrender  him  to  the  custody  of  the  warden  of  the  Fleet,  in 
[  *5io  ]  discharge  of  *themselve8.  The  circumstances,  as  they  are  pre- 
sented to  the  Court  are  these :  the  action  of  the  plaintiffs,  in 
which  the  persons  who  make  the  present  application  became 
bail,  was  commenced  before  the  information  was  filed,  on  which 
the  Crown  have  obtained  judgment  and  taken  the  defendant  in 
execution  under  an  extent ;  but  the  information  of  the  Crown 
was  filed  before  the  plaintiff  recovered  judgment  in  that  action ; 
the  plaintiffs,  however,  recovered  judgment  in  that  action,  before 
the  Crown  obtained  judgment  on  their  information.  The  Crown, 
having  obtained  judgment  on  the  information,  took  the  de- 
fendant under  an  extent ;  and  under  that  extent  he  was  in  the 
custody  of  the  sheriffs  of  London.  The  bail  then  applied  to  the 
officers  of  the  Crown  for  their  consent,  that  the  defendant  might 
be  brought  up  by  habeas  corpus  in  the  custody  of  the  sheriffs  of 
London,  and  surrendered  to  the  custody  of  the  warden  of  the 
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Fleet  in  discharge  of  his  bail.  The  officers  of  the  Grown  refused  hodgsok 
to  grant  their  consent  unconditionally,  but  are  willing  to  grant  tbmplb. 
it  on  the  condition  that  the  defendant  shall  be  instantly  re- 
manded to  the  custody  of  the  sheriffs  of  London.  The  consent 
of  the  Crown  being  only  conditional,  that  consent  is  not  given 
if  the  condition  cannot  be  complied  with.  As  to  the  request  of 
the  bail  for  entering  an  exoneretur  on  the  bail-bond,  it  is  clear 
that  the  bail  are  not  entitled  to  that  part  of  the  request.  The 
rule  which  the  Courts  have  observed  is  this:  where  there  is 
no  objection  to  committing  the  principal  to  the  custody  of  their 
own  officer,  there  the  Court  will  enter  the  exoneretur:  instead  of 
going  through  the  process  of  bringing  up  and  remanding  the 
defendant,  they  will,  without  going  through  all  the  interme- 
diate steps,  consider  it  as  if  the  thing  had  been  done,  because 
they  can  do  it ;  but  otherwise  they  will  not  grant  this  indul- 
gence. A  similar  application  was  made  to  the  Court  of  King's 
Bench  in  the  case  of  Folkein  v.  Cntico,  where  the  *defendant  [*5n) 
was  in  the  custody  of  a  messenger,  and  about  to  be  sent  out  of 
the  kingdom  under  the  Alien  Act,  and  it  was  refused.  It  was  re- 
fused upon  the  principle,  that  where  there  is  a  possibility  of  a  de- 
fendant being  placed  in  a  condition  in  which  he  may  be  surren- 
dered in  discharge  of  his  bail,  the  Court  will  not  order  an  exone- 
retur to  be  entered  on  the  bail-piece.  The  Court  will  grant  that 
relief  to  the  bail  only  in  cases  where  the  defendant  is  placed 
irrecoverably  out  of  their  reach :  in  the  case  of  Folkein  v.  Critico 
the  Court  determined,  that  if  the  defendant  had  at  that  time  . 
been  actually  sent  out  of  the  country,  the  bail  would  have  been 
entitled  to  an  exoneretur,  but,  as  it  was  in  that  case  possible 
that  the  defendant  might  be  again  set  at  large,  the  Court  refused 
to  do  it.  So  here :  the  defendant  is  not  irrecoverably  out  of  the 
reach  of  the  bail :  the  defendant  is  in  custody  at  the  suit  of  the 
Crown  under  an  extent,  for  a  debt  due  to  the  Crown  ;  yet  it  is 
possible  he  may  pay  the  debt  to  the  Crown,  and  discharge  him- 
self out  of  that  custody.  The  Court  will  not  presume  that  he 
never  will,  or  that  he  will  always  be  unable  to  pay  that  debt. 
The  Court  therefore  sees  no  ground  for  entering  an  exoneretur 
on  the  bail-piece.  The  next  part  of  the  application  which  the 
bail,  founding  themselves  upon  the  conditional  assent  of  the 
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Hodgson  Crown,  pray  for,  is,  that  the  defendant  may  be  brought  up  in 
Temple,  the  custody  of  the  sheriffs  of  London,  and  rendered  to  the  cus- 
tody of  the  warden  of  the  Fleet  in  discharge  of  his  bail,  and  that 
he  may  then  instantly  be  remanded  to  the  custody  of  the  sheriffs 
of  London :  this  is  prayed  for,  with  the  understanding  that  it 
cannot  be  done  without  the  consent  of  the  Crown,  and  the  Crown 
will  not  consent  upon  any  other  terms ;  therefore  there  is  neces- 
sarily added  a  farther  request,  that  the  Court  will  also  do  that, 
without  which  the  Crown  withholds  its  consent.  This,  if  it 
could  be  done,  would  remove  all  difficulty ;  and  the  Court  would 
[  •512  ]  readily  grant  it,  if  it  were  clear  that  *they  had  authority  to  do 
it.  But  whether  it  can  be  done  with  that  consent,  is  so  serious 
a  question  to  other  parties,  and  such  difficulties  hang  on  it,  that 
the  Court  will  not  take  upon  themselves  to  make  such  an  order. 
Several  cases  have  been  cited,  to  shew  that  the  Court  have  the 
power  immediately  upon  the  surrender  of  the  party,  to  remand 
him  to  the  custody  out  of  which  he  had  been  taken,  Vergen's 
case,  2  Str.  1217;  Fowler  v.  Dunn,  4  Burr.  2034,  and  John 
Taylor's  case,  8  East,  282  :  but  it  is  to  be  observed,  that  those 
are  all  criminal  cases  occurring  in  the  Court  of  King's  Bench, 
and  it  is  certain  that  the  Court  of  King's  Bench  has,  in  other 
cases  besides  those  cited,  where  a  person  in  criminal  custody 
has  been  brought  up  by  habeas  corpus,  and  surrendered  in  dis- 
charge of  his  bail,  and  committed  by  the  Court  to  the  custody  of 
the  marshal,  immediately  remanded  him  to  the  custody  in  which 
he  was  before  he  was  removed  by  the  habeas  corpus.  But  in 
all  those  cases,  both  the  processes,  as  well  the  writ  of  habeas 
corpus,  as  the  rule  for  remanding  the  prisoner  to  the  custody 
out  of  which  he  was  brought,  are  taken  out  on  the  Crown  side  of 
the  Court  of  King's  Bench ;  and  it  was  determined  in  the  cases 
of  Fowler  v.  Dunn  and  of  John  Taylor,  that  they  could  not  be 
taken  out  but  on  the  Crown  side.  The  defendant  is  brought 
before  the  Court  of  King's  Bench  as  a  criminal :  he  is  in  the 
custody  of  that  Court  as  a  criminal ;  and  that  Court,  after  they 
have  committed  the  prisoner  to  the  custody  of  the  marshal,  as 
the  Court  of  the  first  criminal  jurisdiction  in  the  kingdom,  have 
authority  to  send  him  to  any  other  criminal  custody  in  the  king- 
dom which  they  may  judge  the  fittest  for  his  reception,  and  for 
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securing  him  to  answer  the  purposes  of  justice ;  f  and  it  is  Hodosok 
because  they  are  a  Court  of  criminal  jurisdiction,  that  they  tbmplb. 
exercise  *the  power  of  remanding  the  party  when  so  brought  up.  r  ♦sxs  ] 
This  accounts  for  the  cases  where  a  party  has  been  brought  up 
by  habeas  corpus  from  under  a  criminal  charge,  and  has  been 
remanded  to  the  custody  out  of  which  he  was  taken.  But  see 
how  that  Court  conduct  themselves  where  a  party  has  been 
brought  up  before  them  by  haheas  corpus,  when  he  is  charged  in 
custody  only  in  a  civil  suit !  In  none  of  those  cases  does  it 
appear  that  the  Court  of  King's  Bench  has  ever  remanded  the 
party  to  the  custody  from  which  he  had  been  taken.  They  have 
considered,  that  if  they  do  allow  the  haheas  corptis,  and  commit 
the  defendant  to  the  custody  of  the  marshal,  the  Crown  may 
have  a  habeas  corpus  to  carry  him  back  to  the  custody  from 
which  he  had  been  taken,  but  they  have  never  removed  him  to 
any  other  custody,  leaving  him  subject  to  the  claims  which  the 
Crown  had  on  him.  If  the  Crown  has  placed  the  defendant  in 
the  custody  of  the  marshal,  the  Court  of  King's  Bench  has 
suffered  him  to  remain  in  the  custody  in  which  he  is  so  placed. 
In  Chitty's  case  they  held  that  the  Attorney-General  must  obtain 
a  habeas  corpus  from  the  Exchequer,  and  the  marshal  should 
return  it  to  that  Court,  who  might  then  recommit  Chitty  to  the 
Fleet.  I  can  hardly  think,  notwithstanding  the  dictum  in 
Sandys  v.  Spivy,  that  this  is  confined  to  those  cases  in  which  it 
is  done  inadvertently.  In  one  case  the  defendant  was  in  custody 
under  an  extent :  he  must  have  been  brought  up  charged  with 
that  extent :  an  extent  can  issue  only  at  the  suit  of  the  Crown, 
yet  the  Court  permitted  him  to  be  surrendered  in  discharge  of  his 
bail.  They  could  hardly  fail  to  advert  to  the  circumstance  that 
the  defendant  was  first  in  custody  on  the  part  of  the  Crown :  yet 
it  was  said  the  Crown  might  apply  to  the  Court  of  Exchequer 
to  remove  him  to  the  custody  out  of  which  he  had  been  taken. 
But  I  mention  this  only  incidentally,  for  it  does  not  apply  to  the 
points  *which  are  contended  in  the  present  case.  Looking  [^si^] 
therefore  to  the  principle  upon  which  rests  the  authority  of  the 
cases,  wherein  the  Court  of  King's  Bench  have  remanded  the 

t  White  and  anotlier  v.   The  King,  Dom.  Proo.   16th  May,  1809 ;  in 
Enor. 
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HoDOBON  party  to  the  castody  out  of  which  he  has  been  taken,  and  seeing 
Templb.  that  no  authority  has  been  cited  to  shew  that  this  Court  has 
ever  done  that,  which  by  this  part  of  the  rule  is  this  day  asked, 
and  seeing  how  the  Court  of  King's  Bench  have  conducted  them- 
selves when  the  proceedings  were  on  the  civil  side,  we  do  not 
feel  ourselves  authorized  to  grant  that  part  of  the  application, 
which  prays  that  the  defendant  may  be  brought  up  to  be  surren- 
dered to  the  custody  of  the  Warden  of  the  Fleet  in  discharge 
of  his  bail,  and  then  remanded  to  the  custody  of  the  sheriff  of 
London,  inasmuch  as  it  is,  at  the  least,  very  doubtful,  whether 
we  have  that  power.  If,  therefore,  the  general  relief  which  the 
bail  ask  for  cannot  be  granted  without  the  consent  of  the  Crown, 
then  under  the  circumstances  of  this  case,  it  cannot  be  granted 
at  all ;  because  the  Crown  refuses  its  consent,  except  upon  a  con- 
dition, which  this  Court  cannot  enable  the  bail  to  comply  with. 
This  leads  to  the  only  remaining  question,  which  is,  whether 
the  bail  are  entitled  to  what  they  ask  without  the  consent  of  the 
Crown.  Several  cases  have  been  cited  for  the  purpose  of  shew- 
ing that  the  bail  are  entitled,  under  the  peculiar  circumstances 
of  this  case,  to  bring  the  party  up  from  the  custody  in  which  the 
Crown  has  placed  him,  and  to  have  him  surrendered  in  dis- 
charge of  his  bail,  and  that  it  is  to  be  left  to  the  Crown  after- 
wards to  apply  for  any  relief  which  the  Crown  may  think  itself 
entitled  to  have,  in  the  shape  of  a  habeas  corpus,  for  remand- 
ing the  prisoner.  It  is  admitted,  that  generally  the  Crown 
is  entitled  to  choose  the  custody  in  which  it  shall  keep  its  own 
prisoner,  and  that  no  subject  can  remove  him  out  of  that  cus- 
tody. On  behalf  of  the  Crown  two  cases  were  cited  to  prove 
this,  and  which  do  prove  it ;  Coates^s  case,  and  Sandys  v.  Spivey, 
[  •BIS  ]  In  both  those  cases  the  plaintiff  wished  to  remove  *the  prisoner 
from  the  custody  in  which  the  Crown  had  placed  him,  and  the 
Court  held  the  subject  had  no  right  to  do  that ;  and  in  the  latter 
of  these  cases  the  Court  enters  into  a  consideration  of  the  dates 
of  the  respective  proceedings  of  the  Crown  and  the  subject,  but 
having  shewn  that,  if  it  were  necessary,  the  Crown  has  the 
priority  in  time,  the  Court  adds,  "This  is  not  a  question  of 
priority."  So,  neither  is  the  priority  of  suit  of  any  importance 
in  this  case.    The  defendant  is  the  prisoner  of  the  Crown,  and  he 
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being  such,  no  subject,  though  he  would  otherwise  have  a  right  iiodosos 
to  take  him  into  custody,  has  a  right  to  remove  him  from  the  templk. 
custody  in  which  the  Crown  has  placed  him.  These  two  cases 
are  authorities,  then,  that  the  plaintiff  in  a  suit  has  not,  under 
any  circumstances,  a  right  to  remove  the  defendant  from  the 
custody  of  the  Crown,  without  the  consent  of  the  Crown,  even 
though  the  suit  of  the  subject  may  have  been  first  commenced. 
But  in  order  to  shew  that  the  bail  are  entitled  under  the  circum- 
stances of  this  case  to  that  which  they  ask  for,  two  or  three  autho- 
rities are  cited,  very  hard  to  understand ;  one  of  them  is  French's 
case  in  Salkeld.  There  the  defendant,  who  was  in  custody 
under  an  extent,  was  brought  up  to  be  surrendered  in  discharge 
of  his  bail ;  and  the  reason  given  why  the  plaintiff  might  remove 
him  is,  because  he  had  a  priority  of  suit.  In  the  margin  is 
added  (by  some  editor  probably  with  a  view  to  later  cases),  a 
reference  to  the  statute  25  Edward  III.  c.  19.  In  the  next  case, 
Boise  V.  Sellers,  1  Str.  641,  the  same  question  arose,  and  the 
removal  of  the  defendant  was  resisted  by  the  Attorney-General  : 
but  it  was  insisted  the  bail  were  entitled  to  what  they  asked, 
under  the  statute  25  Edward  UI.  c.  19,  and  what  they  asked 
was  granted  upon  the  ground  of  the  subject's  priority  of  suit, 
without  reference  to  the  date  of  the  respective  judgments  of  the 
Crown  and  the  subject.  Chitty's  case  also  was  cited :  there  it 
does  not  even  appear  *that  there  was  a  priority  of  suit :  there-  [  'oie  ] 
fore  if  one  might  conjecture,  either  there  must  have  been  in  that 
case  some  conditional  consent  of  the  Crown,  or  some  inadver- 
tence of  the  Court,  or  we  possess  a  defective  report  of  the  case. 
Bond  V.  Isaac  is  very  distinguishable  from  the  present  case, 
because  there  the  party  was  an  impressed  man,  and  was  taken 
out  of  the  custody  of  the  keeper  of  the  Savoy,  who,  it  was  well 
known,  would  be  ready  to  receive  him  again ;  but  it  is  cited  as 
an  authority  recognizing  the  principle  that  the  subject  might 
take  the  defendant  out  of  the  custody  of  the  Crown,  where  the 
subject  had  priority  of  suit ;  and  certainly  Denison,  J.  does  there 
refer  to  the  cases  which  I  have  mentioned,  and  Foster,  J.,  fol- 
lowing Denison,  states  that  the  bail  are  entitled  to  the  relief  they 
ask  for  under  the  statute  25  Edward  III.  I  have  looked  into 
that  statute,  and  all  my  brothers  have  done  the  same,  and  we  can- 
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HoDosoK  not  after  the  most  attentive  examination,  find  therein  the  slightest 
Temple,  colour  for  the  position.  Before  the  time  of  that  Act,  as  it  ap- 
pears by  the  recital  in  the  preamble,  if  the  debtor  of  the  Crown 
could  procure  the  Crown  to  commence  process  against  him,  while 
that  was  pending,  it  was  a  protection  against  the  claims  of  all 
others,  till  this  statute  enacted,  that  notwithstanding  such  pro- 
tections,  the  parties  which  had  actions  in  the  King's  Courts 
against  their  debtors,  should  be  answered  in  the  King's  Courts 
by  their  debtors,  and  if  judgment  were  thereupon  given  for  the 
plaintiff,  the  execution  should  be  put  in  suspense  till  gree  were 
made  to  the  King  of  his  debt.  But  that  statute  only  applies  to 
what  shall  be  done  up  to  the  time  of  execution ;  this  case  is, 
upon  the  question,  what  shall  be  done  after  execution.  The 
statute  applies  to  the  plaintiff  himself ;  and  it  plainly  appears 
by  the  two  cases  in  Barnes,  that  the  plaintiff  himself  cannot 
remove  the  defendant  from  the  custody  of  the  sheriffs  of  London 
[  '^^7  ]  to  the  custody  of  the  Warden  of  the  Fleet.  If  then  the  *plaintiff 
himself,  to  whom  alone,  and  to  whose  interests  the  statute  looks, 
could  not  do  this  under  that  statute,  how  can  it  be  contended 
that  the  bail  are  entitled  so  to  do  ?  We  therefore  cannot  dis- 
cover any  mode  in  which  this  doctrine  of  the  Court,  that  where 
the  subject  has  priority  of  suit,  the  bail  have  a  right  to  re- 
move the  defendant,  can  be  supported  under  the  statute  of 
25  Edw.  in.,  nor  can  we  discover  any  other  ground,  on  which 
that  decision  can  be  supported.  We  therefore  are  of  opinion 
that  we  cannot  grant  the  thing  required,  to  take  the  defendant 
out  of  the  custody  wherein  the  Crown  has  placed  him,  in  order 
to  surrender  him  in  discharge  of  his  bail,  without  any  consent 
of  the  Crown.  It  does  not  however  follow,  that  the  bail  are 
without  relief.  The  plaintiffs  are  not  to  understand  that  they 
can  proceed  against  the  bail  to  fix  them ;  there  are  material  diffi* 
culties  in  the  way  of  that  proceeding,  which  I  need  not  now  point 
out :  the  plaintiff,  it  is  hoped,  will  not  attempt  it.  If  the  bail 
apply  to  the  Court  to  enlarge  the  time  for  them  to  surrender 
the  defendant,  we  shall  grant  them  any  reasonable  time  that 
they  may  ask :  it  is  true  they  will  be  still  under  this  difficulty, 
notwithstanding  the  enlargement  of  the  time ;  that  possibly  the 
defendant  may  discharge  the  debt  to  the  Crown,  get  out  of  that 
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custody,  and  elude  his  bail ;  but  this  is  no  more  than  what  the     Hodqson 

bail  are  at  all  times  subject  to,  and  from  that  liability  we  cannot      Temple. 

relieve  them.t 

Ride  discharged. 


WHITEHEAD   v.   CLIFFOED.  isu. 

(5  Taunt.  518—519.)  ^^^  ^' 

If  a  landlord  in  the  middle  of  a  quarter  accepts  from  his  tenant  the  [  513  ] 
key  of  the  house  demised,  under  a  parol  agreement  that  upon  her  then 
giving  up  the  possession,  the  rent  shall  cease,  and  she  never  afterwards 
occupies  the  premises,  he  cannot  recover  in  an  action  for  the  use 
and  occupation  of  the  house,  for  the  time  subsequent  to  his  accepting 
the  key. 

This  was  an  action  for  the  use  and  occupation  of  a  house, 
which  was  tried  at  the  Middlesex  sittings  after  last  Michaelmas 
Term,  before  Mansfield,  Gh.  J.,  when,  after  the  plaintiff  had 
proved  that  the  defendant  had  been  tenant  from  year  to  year  of 
the  plaintiff's  house,  the  defendant  proved  a  parol  agreement, 
that  the  plaintiff  would  give  up  his  claim  to  the  rent,  on  the 
defendant's  giving  up  immediate  possession  in  the  middle  of 
the  quarter :  both  parties  accordingly  went  before  a  magistrate, 
and  the  defendant  then  gave  up  the  key,  which  the  plaintiff 
accepted,  and  the  defendant  was  never  after  that  time  in  the 
possession  of  the  premises.  The  plaintiff  sought  to  recover  for 
a  time  subsequent  to  his  resuming  the  key ;  and  he  insisted 
that  the  tenancy  was  not  thereby  determined,  by  reason  of  the 
Statute  of  Frauds ;  and  cited  MoUett  v.  Brayne,  2  Camp.  103.1 
MANSFiEiiD,  Gh.  J.,  reserved  the  question,  subject  whereto  the 
jury  found  a  verdict  for  the  defendant. 

Best,  Serjt.,  in  Hilary  Term,  1814,  had  obtained  a  rule  ni4ti 
to  set  aside  this  verdict,  and  enter  a  verdict  for  the  plaintiff ; 
against  which 

t  In  the  course  of  the  argument,  probably  must  have  proceeded   on 

Heath,  J.  mentioned  a  case  on  the  the  ground  of  the  mistaken  doctrine 

Oxford  circuit,  where  Bulleb,  J.  laid  down  in  Boise  v.  Sellera  and 

had  granted  the  relief  which  was  Bond  v.  Iscuic,  and  they  considered 

here  denied,  but  Chambbe,  J.  and  it  as  of  no  weight, 
the  rest  of  the  Court,  agreed  that  it         t  ^^  ^'  ^-  676. 

p  p  3 
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Whitehead  Vaughatij  Serjt.,  now  shewed  cause : 

r. 

Clifford.        As  a  less  lease  than  three  years  may  be  created,  so  may  it  be 
surrendered,  without  writing. 

Best,  in  support  of  his  rule : 

A  contract  must  be  mutual  to  be  binding.     There  being  no 
written  surrender,  the  delivery  of  the  key  would  not  have  pre- 
vented the  tenant  from  recovering  it  back ;  and  as  the  defendant 
I  •519  ]       *might  by  process  of  law  have  resumed  her  possession,  so  shall 
the  plaintiff  have  an  action  for  his  rent. 

GiBBS,  Ch.  J. : 

The  clause  of  the  Statute  of  Frauds  which  restricts  estates 
created  by  parol,  to  three  years,  has  nothing  to  do  with  that 
which  requires  surrenders  to  be  in  writing.  In  MoUett  v.  Brayne 
both  parties  did  not  act  on  the  parol  notice  to  quit,  but  the 
tenant  only.  The  present  action  can  never  succeed.  The  action 
for  use  and  occupation  depends  either  upon  actual  occupation, 
or  upon  an  occupation  which  the  defendant  might  have  had,  if 
she  had  not  voluntarily  abstained  from  it.  Here  the  plaintiff 
himself  takes  possession  of  the  house,  and  makes  the  profit  of 
the  premises  ;  and  it  was  therefore  impossible  for  the  defendant, 
during  the  same  time,  to  have  used  and  occupied  the  premises, 
if  she  would.  As  to  the  case  in  Campbell,  it  is  very  different 
from  this,  and  we  do  not  throw  out  any  opinion  against  it ;  but 
when  the  like  circumstances  arise,  it  will  be  proper  to  consider 

them. 

Rule  discharged. 
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NATHAN  AND  Another  v.   GILES  and  Another.  ^^u 

May  14. 

GILES  AND  Another  v.  NATHAN  and  Another.!        — 

(5  Taunt.  558—576.)  C  668  ] 

The  judgment  of  one  court  of  law,  deciding  that  money  in  the  hands 
of  A.  is  the  property  of  B.,  is  no  bar  to  an  action  in  another  Court  by 
C.  against  A.,  claiming  the  same  money  as  0.*8  property. 

A  foreign  attachment  pending,  is  no  bar  to  an  action  until  judgment 
be  recovered  in  the  attachment. 

The  property  in  a  cargo,  for  which  the  master  of  a  ship  has  signed  biUs 
of  lading,  may  be  transferred,  without  indorsement  of  the  bill  of  lading. 

The  plaintiff  in  a  foreign  attachment  cannot  take  money  or  goods  out 
of  the  hand  of  a  garnishee  who  has  a  lien  thereon,  without  discharging 
the  lien. 

Nathan  v.  Giles. 

Nathans  brought  an  action  in  this  Court  against  Giles  and 
Hennings,  for  money  had  and  received,  which  was  tried  at 
Guildhall,  at  the  sittings  after  Michaelmas  Term,  1811,  before 
Mansfield,  Ch.  J.,  when  it  appeared  that  Levin,  a  Baltic  mer- 
chant, had  gone  to  Hamburgh,  leaving  Josephs,  his  attorney, 
here,  with  very  full  powers.  During  his  absence,  on  the  10th 
of  November,  1810,  a  cargo  of  wheat  arrived  in  London,  which 
Levin  had  purchased  *at  and  sent  from  Hamburgh.  The  master  [  'sss  ] 
had  signed  bills  of  lading  for  delivery  of  the  cargo  to  Levin  or 
order,  or  his  assigns,  or  the  bearer  of  his  bills  of  lading :  the 
bills  of  lading  did  not  come  by  the  same  vessel,  and  had  not 
arrived  when  the  wheat  arrived.  Josephs  being  unable  to  pro- 
duce a  bill  of  lading,  the  master  refused  to  deliver  to  him  the 
wheat.  Nathans  had  advanced  to  Levin  acceptances  for  22,0002. 
Josephs  had  applied  to  them  for  more,  which  they  refused,  unless 
some  specific  security  was  deposited  in  their  hands,  and  Josephs 
proposed  this  wheat ;  but  as  no  person  could  shew  a  title  to  it, 
for  want  of  the  bills  of  lading,  Josephs  and  Nathans  jointly 
applied  to  Giles  and  Hennings,  who  were  com  factors,  to  take 
the  wheat  from  the  master  of  the  vessel,  giving  him  an  indemnity 
for  parting  with  it  without  the  production  of  the  bills  of  lading, 
and  for  paying  him  his  freight  and  charges;  that  Giles  and 
Hennings  should  immediately  sell  the  wheat  at  the  then  high 
t  Beported  also  in  1  Marshall,  226—233. 


582  1814.    C.  P.    5  TAUNT.  669—560.  [b-r. 

Nathan  prices,  on  accoant  of  Nathans,  retaining  the  proceeds  until  the 
Giles  ^^^  ^^  lading  should  be  produced,  indorsed  to  them,  and  upon 
that  proof,  accounting  for  the  proceeds  to  Nathans.  Accordingly 
Giles  and  Hennings  gave  the  master  a  bond,  dated  SOth  Novem- 
ber, 1810,  therein  calling  themselves  agents  of  Levin,  for  the 
master's  indemnity  against  all  demands  of  the  owner  of  the 
wheat,  and  of  any  persons  claiming  under  Levin,  and  for  pay- 
ment of  freight  and  charges  ;  and  they  sold  the  wheat  to  Wilson 
on  account  of  Nathans,  if  they  produced  a  proper  bill  of  lading ; 
received  the  money,  rendered  to  the  Nathans  an  account  of  the 
sales,  credited  Nathans  with  the  price,  and  debited  them  with 
the  charges :  the  amount  was  to  be  paid  to  them  when  they  could 
shew  themselves  entitled  under  the  consignees.  The  bills  of 
[  •seo  ]  lading  arrived  late  in  the  ensuing  spring,  and  Josephs  indorsed 
them  to  Nathans.  In  the  meantime  Smith  and  Seisse,  creditors 
of  Levin,  had  levied  a  plaint  in  the  Mayor's  Court  in  London 
against  Levin,  and  *had,  on  the  26th  of  April,  1811,  attached 
him  by  the  proceeds  of  this  cargo  in  the  hands  of  Giles  and 
Hennings.  The  Nathans,  upon  being  informed  of  it  by  HenningSi 
advised  them  to  file  a  bill  of  interpleader :  but  the  defendants 
did  not  take  that  step.  Hennings  said  they  were  willing  to  pay 
the  money  to  the  Nathans  if  the  attachment  were  withdrawn. 
The  Nathans  filed  a  bill  of  proof  in  the  Mayor's  Court,  in  which, 
however,  they  did  not  proceed.  Smith  and  Seisse  obtained  a 
verdict  in  the  Mayor's  Court  against  Giles  and  Hennings  for 
this  money,  as  the  money  of  Levin,  seven  days  before  the  first 
trial  of  this  cause  at  Guildhall,  but  no  judgment  had  then  been 
obtained,  and  Giles  sought  to  give  this  matter  in  evidence  as 
their  defence  to  this  action.  The  plaintiffs  contended  that  the 
foreign  attachment  could  not  be  given  in  evidence  in  this  cause 
under  the  general  issue,  and  that  in  its  present  stage  it  made  no 
difference  to  the  claim  of  Nathans.  Mansfibld,  Ch.  J.,  rejected 
the  evidence,  and  the  jury  found  a  verdict  in  this  cause  for  the 
plaintiffs. 

Lens,  Serjt.,  in  Hilary  Term,  1812,  obtained  a  rule  nUi  to 
set  aside  the  verdict  and  have  a  new  trial. 

[This  was  argued,  and,  after  taking  time  for  consideration,] 
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Mansfield,  Gh.  J.  on  a  subsequent  day  in  the  same  term  delivered     Katuak 
judgment :  Gn^ 

This  case  is  very  unfortunate  for  the  defendants,  who  have  [  S63  ] 
already  paid  the  amount  of  this  cargo  by  a  proceeding  in  the 
Mayor's  Court.  It  comes  out  now,  on  affidavit  on  the  part  of 
the  plaintiffs,  though  not  proved  at  the  trial,  that  a  very  full 
consideration  was  paid  by  Nathans  to  Josephs  for  the  cargo. 
The  case  is  this.  Hall,  the  broker  to  the  ship,  on  arrival  of  the 
fihip  in  November,  1810,  knowing  the  wheat  was  destined  for 
Xievin,  writes  to  acquaint  Levin  with  the  arrival ;  Josephs,  who 
had  a  power  of  attorney  to  act  for  Levin  in  his  absence,  applies 
with  the  plaintiffs  to  Hall  to  get  *the  wheat ;  Hall  truly  says,  [  *664  ] 
we  cannot  deliver  this  wheat  without  the  bill  of  lading ;  for  very 
obvious  reasons,  because,  when  the  bill  of  lading  appeared,  it 
might  possibly  bear  an  indorsement  by  Levin  to  some  other 
person.  This  circumstance  is  a  confirmation  of  the  story  told 
by  the  plaintiffs  of  their  being  then  interested  in  this  wheat,  that 
they  go  to  the  broker  for  it  with  so  much  importunity.  In  this 
situation  of  things,  Giles,  a  corn-factor,  receives  the  wheat,  and 
being  called  on,  gives  a  bond  to  indemnify  the  captain  against 
the  delivery  of  the  wheat  without  a  bill  of  lading,  without  which 
bond  the  captain  might  have  found  himself  involved  in  difficulties. 
At  the  time  of  this  transaction,  Giles,  in  fact,  receives  the  wheat 
of  Nathans ;  for  even  then  it  was  treated  as  Nathans'  wheat, 
except  that  they  had  not  the  bill  of  lading ;  and  according  to  the 
transactions  stated  in  the  affidavit,  it  was  the  wheat  of  the 
plaintiffs ;  for,  as  between  Levin  and  the  plaintiffs,  it  was  their 
property,  and  Levin  could  not  have  honestly  indorsed  the  bill  of 
lading  to  any  other ;  although  the  plaintiffs  had  not  a  legal  title, 
if  the  title  of  others  had  intervened.  In  these  circumstances, 
Giles,  who  undertook  to  sell  it  for,  and  account  for  it  to  Nathans, 
is  called  on  to  pay,  and  refuses,  because  of  the  proceedings  in 
the  Mayor's  Court ;  but  if  judgment  had  been  obtained  in  the 
Mayor's  Court  before  this  trial,  and  had  been  given  in  evidence 
at  the  trial,  I  do  not  see  that  it  would  have  formed  any  shadow 
of  defence^  so  as  to  prevent  the  defendant  from  being  liable  to 
pay  Nathans  the  proceeds  according  to  his  undertaking.  We 
are  not  informed  on  what  ground  the  judgment  in  the  Mayor's 
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Nathan  Court  proceeded,  but  I  should  suppose,  if  these  facts  had  trans- 
Giles.  pired  there,  that  judgment  could  never  have  been  given.  There 
must,  I  conceive,  have  been  some  unfortunate  inattention  in  that 
Court,  which  produced  that  judgment,  for  the  money  was  never 
[  ^566  ]  in  *any  shape  the  money  of  Levin,  although  if  Levin  had  dis- 
honestly indorsed  the  bill  of  lading  to  another,  the  wheat  might 
have  become  the  wheat  of  another.  It  is  very  clear  that  if  an 
application  had  been  made  to  the  Court  of  Chancery,  that  Court 
would  not  have  compelled  Giles  to  fight  the  battle  of  a  third 
person,  but  would  have  given  effect  to  a  bill  of  interpleader,  and 
let  the  two  claimants  fight  it  between  themselves.  I  can  therefore 
find  no  ground  upon  which  the  verdict  can  be  set  aside,  and  a 

new  trial  granted. 

Rule  discharged. 


*®^**  Giles  v.  Nathan. 

[This  was  an  action  by  writ  of  audita  querela,  raising  in  a 
form  now  obsolete  questions  which  would  under  modem  pro- 
cedure be  raised  by  a  motion  for  stay  of  execution  on  the  judg- 
ment in  the  original  action.] 

Giles  and  Hennings,  in  their  writ  of  audita  querela,  and  in 
their  declaration  thereon,  stated  the  preceding  declaration  of  the 
Nathans,  plea,  verdict  and  judgment :  it  then  alleged  the  plaint 
of  Smith  and  Seisse  in  the  Mayor's  Court  against  Levin,  their 
averment  that  Giles  and  Hennings  owed  Levin  2,800!.,  and  their 
prayer  of  an  attachment  for  that  sum ;  that  Giles  and  Hennings 
appeared  to  the  attachment,  and  denied  that  they  were  indebted 
to  Levin;  that  that  issue  was  tried,  and  a  verdict  found  that 
they  did,  at  the  time  of  the  attachment  issued,  owe  Levin 
[  •866  ]  2,0621.  5«.  9d, ;  that  execution  was  awarded  for  Smith  *and 
Seisse  against  Giles  and  Hennings  for  that  sum,  and  that  the 
latter  accordingly  paid  it.  That  that  sum  was  the  produce  of  a 
cargo  of  wheat,  consigned,  and  deliverable  by  virtue  of  the  bill 
of  lading,  to  Levin  or  his  order,  which  wheat  was  sold  by  Giles 
and  Hennings,  as  agents  for  the  rightful  owners:  that  after* 
wards,  and  while  the  money  was  in  their  hands,  and  before  any 


VOL.  XV.]  1814.    C.  P.     5  TAUNT.  566—567.  585 


indorsement  of  the  bill  of  lading,  Levin  was  attached  as  aforesaid  Giles 
by  the  said  money,  and  the  same,  thenceforth,  became  liable  to  Nathan, 
answer  the  demand  of  Smith  and  Seisse.  That  Levin  afterwards, 
and  whilst  the  attachment  was  in  force,  by  Josephs  his  attorney, 
indorsed  a  bill  of  lading  of  the  wheat  to  the  Nathans,  and  by 
virtue  thereof  they  claimed  title  to  the  wheat,  and  sought  to  re- 
cover the  said  2,0622.  5a.  9d.,  the  produce  thereof,  by  their  action 
against  Giles  and  Hennings,  and  that  the  sum  they  thereby 
recovered,  was  the  same  produce  of  the  wheat  attached  by  Smith 
and  Seisse,  and  paid  to  them  as  the  money  of  Levin,  and  which 
was  paid  them  after  the  verdict  obtained  by  Nathans  against 
Giles  and  Hennings :  that  Nathans  had  notice  of  the  attachment, 
and  before  judgment  thereon,  put  in  a  bill  of  proof  in  the  Mayor's 
Court,  praying  to  be  admitted  to  prove  that  the  money  so  attached 
was  the  money  of  them  the  Nathans,  which  bill  of  proof  they 
afterwards  abandoned;  wherefore  Giles  and  Hennings  prayed 
that  the  Nathans  might  not  have  execution  of  their  judgment. 

The  Nathans  pleaded  that  they  ought  not  to  be  barred  of  their 
execution,  becausa  before  the  affirming  the  plaint  of  Smith  and 
Seisse  against  Levin,  and  before  the  award  of  attachment  against 
him,  on  1st  Nov.,  1810,  Levin,  being  lawfully  possessed  of  the 
wheat,  disposed  of  the  same,  by  procuration  of  Josephs,  to 
Nathans,  for  a  valuable  and  competent  consideration.  That  the 
bill  of  lading  had  not  then  arrived  in  England,  and  that  the 
master  of  the  vessel  refused  to  deliver  the  wheat  without  an  in- 
demnity :*  that  afterwards,  and  before  the  attachment,  the  [  *567 1 
Nathans  retained  Giles  and  Hennings  to  sell  the  wheat  for  them, 
as  their  agents,  and  requested  them  to  undertake  to  indemnify 
the  master  :  that  Giles  and  Hennings  accepted  such  retainer,  and 
undertook  to  indemnify  the  master,  upon  an  agreement,  between 
the  Nathans  and  Giles  and  Hennings,  that  Giles  and  Hennings 
should,  for  their  security,  retain  in  their  hands  the  net  proceeds 
of  the  wheat,  until  the  arrival  and  indorsement  of  the  bill  of 
lading  to  Nathans,  and  that  they  should  then  pay  the  net  proceeds 
to  the  Nathans ;  pursuant  whereto  Giles  and  Hennings  indem- 
nified the  master,  and  received  the  wheat  to  be  sold  by  them  as 
agents  for  the  Nathans ;  and  accordingly,  before  the  attachment, 
Bold  it  for  2,062Z.  Ss.  9d. :    that  the  bill  of  lading  afterwards 
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Giles  arrived  in  England,  and  was  duly  indorsed  to  the  Nathans,  who 
NATUAir.  g^ve  notice  thereof  to  Giles  and  Hennings,  and  required  them 
to  pay  over  the  proceeds,  which  they  refused;  whereupon  the 
Nathans  sued  them,  and  recovered  judgment:  that  they,  Nathans, 
did  not  claim  to  be  first  entitled  to  the  wheat  by  virtue  of  the  bill 
of  lading  so  indorsed,  but  by  virtue  of  the  disposal  and  assign- 
ment thereof  previously  made,  and  were  entitled  to  demand  the 
net  proceeds  from  Giles  and  Hennings  upon  the  arrival  and  in- 
dorsement of  the  bill  of  lading  in  pursuance  of  the  said  agree- 
ment ;  which  they  were  ready  to  verify ;  wherefore  they  prayed 
judgment,  and  that  their  recovery  so  had  might  stand  in  full 
force  and  effect.  The  second  plea  stated  that  Levin  assigned, 
and  the  third  that  he  sold  the  wheat,  to  the  Nathans,  before  the 
plaint,  attachment,  or  award  thereof.  Giles  and  Hennings 
replied,  by  taking  issue  upon  the  facts  of  the  disposal,  assign- 
ment, and  sale  of  the  wheat  having  been  made  to  the  Nathans 
before  the  attachment. 

Upon  the  trial  of  these  issues  at  the  sittings  after  Trinity 
Term,  1818,  before  Mansfield,  Ch.  J.  The  facts  were  proved  as 
[  *568  ]  before  stated,  with  the  addition  that  in  *  September,  1810,  Josephs 
applied  to  the  Nathans,  who  were  then  in  advance  22,0001.  to 
Levin,  to  advance  him  1,0002.  more  upon  the  credit  of  this  wheat, 
which  Josephs  said  he  then  expected ;  and  they  advanced  that 
sum  on  the  terms,  that  so  soon  as  either  the  bill  of  lading,  or  the 
wheat  arrived,  Josephs  should  put  it  into  their  possession  to 
cover  the  l,000i.,  and  that  whatever  sum  it  should  produce  be- 
yond that  amount,  should  be  applied  in  reduction  of  the  general 
balance  due  from  Levin  to  the  Nathans.  All  those  acceptances 
had  since  been  paid.  The  indenmity  bond  given  to  the  master 
was  not  produced.  Josephs  at  first  stated  that  the  bill  of  lading 
was  indorsed  in  January  or  February,  1811,  but  afterwards  said 
he  could  not  fix  the  precise  time,  nor  say  whether  it  was  earlier 
than  June.  He  was  paid  for  his  services  to  Levin  by  one  third  of 
the  profits  of  the  goods  which  he  sent  out.  The  solicitor  for 
Nathans  proved  that  he  recommended  Giles  and  Hennings  to  file 
under  the  advice  of  their  solicitor  a  bill  of  interpleader :  Giles 
and  Hennings  agreed  to  sell  the  corn  for  Nathans.  The  original 
account  of  sales  rendered  by  them  was  lost.    The  jury,  under 
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the  persuasion,  that  after  a  bill  of  lading  was  signed  by  the  Giles 
master  of  a  vessel,  the  cargo  could  not  be  transferred  by  any  nathak. 
other  means  than  an  indorsement  of  the  bill  of  lading,  and  that 
since  the  indorsement  was  made  after  the  attachment,  the 
property  was  not  transferred  before  the  attachment,  or  else 
believing  that  the  late  arrival  and  indorsement  of  the  bill  of 
lading  was  a  badge  of  fraud,  found  a  verdict  for  the  plaintiffs  in 
the  avditd  querela. 

Shepherd  in  Michaelmas  Term,  1818,  moved  for  a  new  trial, 
as  well  on  the  ground  of  a  misdirection,  as  that  the  verdict 
was  against  evidence ;  suggesting,  that  Mansfield,  Ch.  J.  had 
directed  the  jury  that  the  cargo  could  not  be  assigned  to  thd 
Nathans  by  any  other  medium  than  *an  indorsement  and  [^569  J 
delivery  of  the  bill  of  lading,  though  there  might  be  an  agree- 
ment for  a  future  transfer ;  and  that  he  had  left  it  to  the  jury 
to  consider  whether  the  course  of  mercantile  transactions  ad- 
mitted of  a  sale  in  this  shape,  or  of  any  legal  transfer  of  the 
property,  without  an  indorsement  of  the  bill  of  lading.  Shepherd 
contended  that  an  indorsement  on  the  bill  of  lading  was  not 
necessary  to  pass  the  property,  an  actual  delivery  of  goods  under 
a  contract  of  sale  was  an  effectual  transfer.  The  agreement 
between  Giles  and  Hennings,  and  the  master  of  the  vessel,  was 
res  inter  alios  acta,  and  did  not  affect  the  question  of  transfer 
between  Levin  and  the  Nathans.  The  possession  of  the  bill  of 
lading  could,  after  the  appropriation  of  the  cargo  by  Josephs, 
have  given  Levin  himself  no  title  to  the  com  against  any  except 
the  master  who  had  signed  it,  and  the  party  attaching  could 
have  no  better  right  than  Levin. 

He  also  moved  in  arrest  of  judgment,  upon  the  ground  that 
the  foreign  attachment  shewn  by  the  plaintiffs  in  the  auditd 
querela,  in  their  declaration,  was  no  bar.  Giles  and  Hennings 
do  not  aver  that  the  money  is  attached  in  their  hands  for  a  debt 
which  Nathans  owe  to  Levin,  but  that  the  debt  itself  is  the 
money,  not  of  the  Nathans,  but  of  Levin :  this  declaration 
merely  amounts  to  a  plea  of  the  general  issue.  This  is  similar 
to  the  case  of  Lord  Nelson  v.  Tucker,  8  Bos.  &  Pull.  267.  That 
was  a  dispute  between  Lord  Nelson  and  Earl  St.  Vincent,  which 
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QiLEs  of  them  was  entitled  to  certain  prize  money  which  was  in  the 
Nathak.  hands  of  Tucker.  Lord  St.  Vincent  sued  Tucker,  Tucker  gave 
notice  to  Lord  Nelson  to  come  in  and  defend ;  which  Lord  Nelson 
did  not  choose  to  do :  Lord  St.  Vincent  recovered  in  the  King's 
Bench  against  Tucker.  Lord  Nelson  then  sued  Tucker  in  this 
Court,  and  at  the  trial  it  was  attempted  to  be  set  upas  a  defence, 
that  the  same  money  had  been  recovered  by  Lord  St.  Vincent  in 
the  Court  of  King's  Bench :  but  it  was  held  that  that  circum^ 
[♦670]  stance  *was  no  defence.  On  a  motion  for  a  new  trial,  or  a 
special  verdict,  this  Court  was  divided,  and  the  case  went  to  the 
King's  Bench  in  error,  which  ultimately  decided  for  Lord  Nelson^ 
4  East,  288. 

The  Court  granted  both  rules  nisi,  and  to  the  last  it  was  an- 
nexed, that  the  plaintiffs  in  the  original  action  might  take  out 
execution. 

Li  this  Term  the  Court  directed  the  counsel  first  to  consider 
the  question  in  arrest  of  judgment. 

[After  argument,  the  Court,  on  grounds  relating  to  the  form 

of  the  proceedings  before  them,  held  that  they  could  not  entertain 

the  motion  in  arrest  of  judgment,  and  intimated  that  they] 

I  672  ]       must  hear  counsel  for  the  plaintiff  in  the  atiditd  querela  on  the 

rule  for  a  new  trial. 

Lens  and  Vaughan  on  a  subsequent  day  argued  that  the 
verdict  was  supported  by  the  evidence.  (The  Court  agreed  that 
the  motion  could  not  be  entertained  on  the  ground  of  a  mis-- 
direction,  because  it  did  not  appear  upon  the  report  what  direction 
had  been  given  by  the  late  Lord  Chief  Justice  to  the  jury.)  The 
reluctance  with  which  the  witness  Josephs  had  disclosed  the  date 
of  the  indorsement  of  the  bill  of  lading,  which  did  not  arrive  till 
June,  1811,  though  the  wheat  was  sold  in  November,  1810,  and 
the  refusal  of  Giles  and  Hennings  to  give  in  evidence  on  the  last 
trial  the  bond  of  indemnity  to  the  master,  well  warranted  the 
jury  in  their  behef  that  there  had  been  no  bond  fide  sale,  disposal^ 
or  assignment  before  the  attachment  issued.  The  verdict  is  con- 
sistent with  all  the  evidence,  even  with  that  of  Josephs,  which 
ought  be  understood  as  not  proving  an  actual  assignment,  but 


^OL.xv].         1814.    C.  P.    5  TAUNT.  572— 574.  589 

jonly  a  promise  to  assign  at  a  time  future,  when  the  bill  of  lading        Giles 
should  arrive.     *Even  if  the  wheat  were  pledged  to  the  Nathans     nathak. 
ns  a  security  for  their  advances,  a  mere  lien  would  not  satisfy       r  ^573  ] 
the  terms  of  these  issues.     The  terms  assignment  and  disposal 
imply,  as  much  as  the  term  sale,  an  absolute  transfer  of  property. 
It  was  a  question  for  the  jury,  and  they  had  decided  it. 

Shepherdy    Best,   and    Copley,   Serjts.   were    instructed    to 
support  their  rule  for  a  new  trial. 

Xjibbs,  Ch.  J.  on  this  day  delivered  the  judgment  of  the  Court : 

We  think  that  there  must  be  a  new  trial  in  this  case.  The 
facts,  as  they  have  been  laid  before  the  Court  in  various  pro- 
jceedings,  are  these :  Nathans  had  accepted  bills  to  the  amount 
of  22,000Z.  for  Levin.  Josephs,  acting  in  this  country  under  a 
letter  of  attorney  from  Levin,  who  was  abroad,  applied  to 
Nathans  for  an  advance  of  1,0002.  on  Levin's  account.  Nathans 
refused  this,  without  some  security:  Levin  had  then  a  cargo 
of  wheat  on  board  a  vessel  destined  to  this  country,  but  the  bill 
.of  lading  was  not  then  arrived,  and  Josephs,  as  the  attorney  of 
Levin,  pledged  this  cargo  to  them  as  a  security  to  cover  the 
1,OOOZ.  and  the  acceptances  which  they  had  come  under,  and 
undertook  to  deliver  the  bill  of  lading  to  them  when  it  should 
^arrive,  and  agreed  that  they  should  apply  the  produce  of  the 
4^argo  in  discharge  of  the  1,0002.,  and  what  they  might  be  obliged 
to  pay  under  their  acceptances.  The  vessel  arrived  before  the 
jbill  of  lading.  Josephs  would  have  handed  over  the  cargo  im- 
mediately to  Nathans,  but  the  captain,  who  had  signed  a  bill 
of  lading  to  Levin  or  order,  refused  to  deliver  it  without  the 
bill  of  lading,  or  an  indemnity.  Nathans  employed  Giles  and 
Hennings  as  their  brokers  to  receive  and  sell  the  cargo,  and  the 
.captain,  upon  the  indemnity  of  Giles  and  Hennings  delivered  it 
to  them  on  account  of  Nathans.  As  far  as  Levin's  interest  was 
concerned,  the  *delivery  to  Nathans  was  complete,  but  Giles  and  [  •574  ] 
Hennings  were  to  retain  the  proceeds  until  the  bill  of  lading 
was  produced ;  for  if  Levin  should  have  indorsed  the  bill  of 
lading  to  a  third  person  for  a  valuable  consideration,  the  captain 
Hiight  be  answerable  for  the  cargo  to  such  third  person,  and 
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Giles  Giles  and  Heimings  would  then  be  answerable  over  to  the 
VxTUAssi  captain  upon  their  indemnity.  The  cargo  was  sold ;  and  in  this 
state  of  things  a  creditor  of  Levin  instituted  a  suit  against  him 
in  the  Mayor's  Court,  and  attached  the  produce  in  the  hands  of 
Giles  and  Hennings  by  a  process  of  foreign  attachment,  treating 
it  as  a  debt  due  from  them  to  Levin.  Subsequent  to  this 
attachment  the  bill  of  lading  arrived,  and  was  delivered  by 
Josephs  to  Nathans,  who  thereupon  demanded  the  money  from 
Giles  and  Hennings,  and  brought  an  action  against  them  for 
it  in  this  Court.  Pending  the  attachment,  Nathans  obtained  a 
verdict  in  their  action  against  Giles  and  Hennings ;  but  before 
judgment  thereon,  the  plaintiff  in  the  Mayor's  Court  obtained  a 
verdict  and  judgment  in  that  Court  against  Giles  and  Hennings 
the  garnishees,  and  they  were  obliged  to  pay  the  money  under 
that  judgment.  Giles  and  Hennings  then  moved  for  a  new  trial 
in  this  Court,  which  was  refused,  and  judgment  was  entered 
up  against  them  here.  They  afterwards  brought  their  audita 
querela  against  Nathans  to  be  relieved  from  that  judgment.  It 
is  enough  to  state  for  the  present  purpose,  that  the  cause  went 
to  trial  upon  several  issues,  and  that  the  only  questions  in 
dispute  at  the  trial,  were,  whether  Levin  had  disposed  of, 
assigned,  or  sold  the  cargo  of  wheat  to  Nathans  before  the 
attachment,  as  the  defendants  had  in  their  several  pleas  alleged : 
the  jury  found  a  verdict  for  the  plaintiffs  upon  all  the  issues ; 
and  the  defendants  obtained  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  which  rule  is  now  before  us.  The 
late  LoBD  Chief  Justice,  before  whom  the  cause  was  tried,  after 
f  'S's  ]  he  had  reported  *the  evidence,  stated  to  the  Court  that  the  jury 
thought  that  as  the  bill  of  lading  was  not  indorsed  before  the 
proceeding  by  attachment,  which  was  the  defendants'  plea,  there 
was  not  a  complete  sale  to.  the  Nathans.  It  is  unnecessary  for 
me  to  go  through  the  evidence,  which  the  defendants  produced  in 
support  of  their  pleas ;  because  we  think  that  the  jury  founded 
their  verdict  upon  a  mistaken  principle.  We  are  of  opinion  that 
Levin  might  have  disposed  of  the  cargo  so  as  to  take  it  out  of 
the  reach  of  the  attachment,  before  the  bill  of  lading  was  in- 
dorsed. Sir  James  Mansfield,  in  delivering  the  judgment  of 
the  Court  upon  the  motion  of  Giles  and  Hennings  for  a  new 
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trial  in  Nathans'  cause  against  them,  stated  this  in  express  Giles 
terms :  adding  that  Nathans  had  a  complete  title,  subject  only  nathak. 
to  Levin's  dishonestly  indorsing  the  bill  of  lading  to  some  other 
person  for  a  valuable  consideration.  Upon  this  ground  the 
Court  discharged  the  rule  for  a  new  trial  in  that  case,  and 
upon  the  same  ground  we  think  the  present  rule  must  be  made 
absolute. 

1  have  gone  through  the  facts  of  this  case  more  at  large  than 
was  necessary  for  disposing  of  the  present  rule,  meaning  to  say 
a  few  words  upon  another  point,  which,  if  it  were  left  wholly 
rumoticed,  might  lead  to  some  misapprehension.  It  was  strongly 
urged  in  the  course  of  the  argument,  that  Nathans  had  no  pro- 
perty in  the  cargo,  but  only  a  lien  upon  it,  until  the  bill  of 
lading  was  indorsed  to  them.  1  do  not  enquire  whether  the  fact 
was  so  or  not ;  nor  whether,  if  it  were  so,  the  plaintiffs  could  or 
could  not  avail  themselves  of  it  upon  these  issues :  but  I  am 
most  clearly  of  opinion  that  if  Nathans  had  a  lien  upon  this 
cargo,  and  nothing  more,  no  creditor  of  Levin's  could  attach  it, 
or  the  produce  of  it,  in  their  hands,  or  in  the  hands  of  those  who 
held  it  for  them,  without  discharging  such  lien.  Without  doing 
this,  Levin  himself  could  not  have  recovered  it  from  *them,  nor  [  •576  ] 
from  Giles  and  Hennings,  who  held  it  on  their  account ;  and 
they  who  attach  property  as  Levin's,  cannot  have  a  larger  right 
to  it  than  he  himself  possessed  before  the  attachment.  Suppos- 
ing, therefore,  that  in  the  interval  between  the  delivery  of  this 
cargo  to  Giles  and  Hennings  on  account  of  Nathans,  and  the 
indorsement  of  the  bill  of  lading,  Nathans  had  a  mere  lien  upon 
it,  still  it  could  not  be  attached  as  the  property  of  Levin,  without 
discharging  it  from  the  lien. 

Rule  absolute. 
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181*.  PETEES  V.  ANDEESON. 

May21.  ^^  Taunt.  696—603;  S.  C.  1  MarshaU,  238—243.) 

r  590  1  •      A  person  who  is  indebted  to  another  on  two  several  acoonnts,  may, 

on  paying  him  money,  ascribe  it  to  which  account  he  pleases. 

And  his  election  may  either  be  expressed, 

Or  may  be  inferred  from  the  circumstances  of  the  transaction. 

But  if  the  payer  does  not  pay  specifically  on  one  account,  the  receiver 
may  afterwards  appropriate  the  payment  to  the  discharge  of  either  of 
the  accounts  that  he  pleases.t 

And  if  he  sue  on  each  account,  semble  that  he  thereby  declares  his 
election,  and  the  defendant  cannot,  by  a  subsequent  notice  of  set-off, 
elect  to  which  accoimt  he  will  ascribe  the  payment. 

The  plaintiff  served  the  defendant  three  years  under  a  covenant,  and 
three  and  a  quarter  years  more  under  a  simple  contract.  He  receiTed 
goods  and  money  during  the  first  period  in  part  payment;  he  also 
received  goods  and  money  during  the  second  period :  the  whole  receipts 
moi'e  than  covered  the  seJary  due  tmder  the  covenant :  the  parties  kept 
a  blended  account,  and  made  no  rest  in  it  at  the  end  of  the  first  period. 
The  plaintiff  brought  covenant  for  the  balance  of  wages  for  the  first 
period,  and  assumpsit  for  the  balance  of  wages  for  the  last.  The 
defendant  attempted  to  appropriate  by  set-off  to  the  discharge  of  the 
covenant-debt  as  much  of  the  goods  and  money  as  would  cover  it:  but 
held,  Ist,  that  these  were  two  separate  debts,  and  not  one  account; 
2ndly,  that  plaintiff  had  the  election  to  ascribe  to  the  second  debt,  for 
which  he  had  the  worse  security,  the  value  received  in  the  second  period, 
and  might  therefore  recover  in  both  actions. 

The  plaintiff  served  the  defendant  as  a  surgeon  at  Bance 
Island  for  three  years,  ending  on  the  28rd  November  1808, 
under  an  indenture,  whereon  the  plaintiff  declared  in  covenant 
against  the  defendant  for  his  salary,  which  amounted  to 
226Z.  12s. ;  but  during  the  same  period  he  had  received  from 
the  defendant's  agent  at  Bance  Island  in  money  and  goods 
(received  at  a  stipulated  price  as  money)  971.  2«.  lOrf.,  leaving 
then  due  to  the  plaintiff  129Z.  9s.  2d.  After  three  years  the 
plaintiff  agreed,  (not  under  seal,)  to  serve  the  defendant  as 
surgeon  at  Bance  Island  at  the  increased  wages  of  175Z.  a-year, 
under  which  contract  he  served  three  years  and  one  quarter, 
r  •597]  and  thereby  became  entitled  to  568/.  15s.  for  his  wages:  *but 
he  received  during  that  time  from  the  defendant's  agent,  in 
money  and  goods,  1411.  7s.  4rf.,  which,  if  deducted  from  the  last 
sum,  left  due  to  him  421i.  7s.  8d.,  for  which  he  had  brought 
assumpsit.  Both  causes  were  referred,  on  the  terms  that  the 
t  See  Devaynes  v.  Noble,  p.  151  above. 
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costs  of  the  causes  should  abide  their  respective  events,  and  the  Petebs 
costs  of  the  reference  and  award  should  be  in  the  discretion  of  the  andebbon. 
arbitrator,  who  awarded  that  129Z.  9$.  2d.  was  due  to  the  plaintiff 
in  the  first  action,  and  4212.  7a.  8d.  in  the  lagt.  And  he  farther 
awarded,  that  if,  by  any  rule  of  law,  the  147Z.  7a.  4d.  ought  to 
be  applied  in  discharge  of  the  specialty  debt  which  accrued  due 
on  the  2Srd  November,  1808,  as  the  defendant  had  contended, 
and  had  desired  to  take  the  opinion  of  the  Court  thereon,  then 
the  plaintiff  would  not  be  entitled  to  recover  in  the  action  of 
covenant,  but  there  would  then  be  due  to  him  in  the  action  of 
assumpsit  5502.  16a.  10(2.,  and  to  enable  the  defendant  to  take 
the  opinion  of  the  Court  on  the  question,  he  stated,  that  the 
different  sums  claimed  by  the  defendant  as  set  off,  were  paid  on 
account  generally,  and  not  applied  by  the  defendant  in  discharge 
of  the  first  debt  alone,  nor  was  any  balance  struck  on  the  28rd 
November,  1808,  in  the  account  current  kept  by  the  defendant's 
agent  at  Banco  Island ;  and  by  consent  he  annexed  to  his  award 
a  copy  of  the  account. 

Copley,  Serjt.  had  on  a  former  day  moved  to  enter  a  nonsuit 
in  the  action  of  covenant,  upon  the  terms  of  giving  the  plaintiff 
judgment  in  the  action  of  assumpsit,  for  5502.  16a.  lOd.  and  for 
the  costs  of  that  action  only,  on  the  ground  that  the  defendant 
had  paid  the  plaintiff  more  in  the  whole  than  was  due  to  him  on 
the  covenant,  and  that  as  the  plaintiff  did  not,  at  the  time  when 
he  received  the  payments,  apply  them  to 'any  particular  account, 
the  defendant  had  a  right  to  apply  them  to  the  discharge  of  the 
elder  debt.  Dawe  v.  HoUsworih,  1  Peake's  N.  P.  *Cases,  89,  [  •598 1 
Lord  Eekyon,  Ch.  J.  there  held  that  as  no  particular  directions 
had  been  given  at  the  time  of  payment  to  what  account  the 
payment  should  be  applied,  he  must  apply  it  to  the  older  debt. 
There  indeed  both  the  debts  were  due  on  simple  contracts.  In 
Newmarch  v.  CJayy  14  East,  239,  where  all  the  cases  are  collected 
in  a  note,  Lord  Ellenborouoh,  Ch.  J.  says  that  there  may  be 
a  special  application  of  a  payment  made,  arising  out  of  the 
nature  of  the  transaction,  though  not  expressed  at  the  time  by 
the  party  making  it.  The  account  between  these  parties  con- 
tained items  embracing  a  part  of  the  time  of  each  service;  for 

B.B. — ^VOL.  XV.  Q  Q 
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Pbtkbs  instance,  September  8th,  1810,  the  defendants  prove  a  credit  for 
Akdbbson.  the  plaintiff's  monthly  note,  paid  to  his  wife  from  1st  April, 
1808,  to  8th  September,  1810,  91Z.  Is.  So,  on  the  debtor's  side, 
wages  from  the  2nd  February,  1808,  to  January,  1809,  deducting 
three  guineas  per  month  to  the  plaintiff's  wife  up  to  April,*  1808, 
856Z.  48.;  these,  and  the  want  of  rests  in  the  account,  were 
evidence  that  the  plaintiff  had  assented  that  all  the  credits 
should  be  applied  to  the  first  debt.  He  also  cited  Goddard  v. 
Cox,  2  Str.  1194 :  Meggot  assignee  of  Wihon  v.  MtZb,  1  Lord 
Baym.  286,  where  Lord  Holt,  Ch.  J.  lays  down  the  same 
doctrine. as  Lord  Ebnton,  but  he  rests  something  on  the  fact 
of  ^btokruptcy ;  and  HammersUy  v.  Knowlys,  1  Esp.  N.  P.  Cas. 
666,  f  ace.  Another  objection  was,  that  before  the  plaintiff  had 
made  any  appropriation  of  the  several  payments,  the  defendant 
had  specifically  appropriated  them  by  giving  notice  of  set  off  to 
the  whole  amount  in  the  action  of  covenant,  and  had  thereby 
acquired  a  right  to  apply  the  goods  and  payments  in  discharge 
of  that  action  only.  It  was  not  equitable  that  the  plaintiff 
should  increase  costs  against  the  defendant  by  keeping  on  foot 
two  causes  of  action,  when  he  might  have  done  away  one  action 
by  applying  these  payments  thereto. 

[  599  ]  GiBBS,  Ch.  J.  enquired  whether  the  counsel  for  the  defendant 

had  found  any  case  wherein  a  part  of  the  debt  had  accrued  on  a 
deed,  and  part  on  a  simple  contract.  It  might  in  many  cases 
be  important  to  the  creditor  to  retain  his  lien  and  remedy  on 
the  deed,  to  as  great  an  extent  as  possible :  for  in  case  of  the 
decease  of  the  debtor,  the  plaintiff  has  a  remedy  against  the 
heirs  for  the  debt  due  on  the  deed.  The  Court  inclined  to  think 
that  the  set  off  must  be  confined  to  the  sums  paid  in  the  three 
first  years,  and  the  goods  delivered,  only ;  for  the  sums  paid 
afterwards  on  the  general  account  current,  being  at  least  equally 
applicable  to  both  debts,  would  not  avail  the  defendant  by  way 
of  set  off  in  the  first  action.  Another  point  was,  how  could  the 
Court  in  this  case  order  a  nonsuit  to  be  entered  in  the  first 
action?  The  form  of  the  motion  should  be  to  set  aside  the 
award,  for  which  they  granted  a  rule  nisi. 

t  ^  H.  B.  764,  and  see  note  at  end  of  case  there. — ^B.  C. 
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Best  and  Vaughan,  Serjts.  now  shewed  cause  against  this      Pbtbhs 
rule.     *     *     *  Andbrbof. 

Copley,  in  support  of  his  rule,  did  not  dispute  the  general  [  eoo  ] 
position,  that  where  the  payer  does  not  appropriate  the  pay- 
ment, qvicquid  recipitur,  recipitur  ad  modum  recipientis :  but  here 
the  nature  of  the  transactions  afforded  a  strong  inference  that 
the  defendant  made  the  several  *payments  and  deliveries  in  [  •soi  ] 
satisfaction  of  the  first  debt.  This  was  precisely  the  case  of 
Dawe  V.  HoJdstoonh.  Nothing  there  depended  on  its  being  a 
question  of  bankruptcy.  That  too  was  a  case  where  one  of  the 
demands  arose  on  a  specialty,  a  bond,!  and  the  other  on  a 
simple  contract.  The  general  rule  applies  as  much  to  a  debt 
due  on  specialty  and  simple  contract  conjointly,  as  on  either 
alone :  the  question  depends  on  the  right  of  the  receiver  to  elect, 
not  on  the  fact  what  is  most  beneficial  to  him.  In  this  case 
there  is  but  one  blended  account,  though  it  consists  of  several 
items,  and  several  of  them  apply  to  both  services.  The  rule 
was  well  applied  in  Meggot  v.  Mills,  but  that  authority  is 
adverse  to  the  plaintiff. 

Per  CuKiAM : 

We  think  the  arbitrator  has  taken  a  correct  view  of  the  law  of 
this  case,  and  that  the  plaintiff  was  at  liberty  to  apply  the 
money  he  received  to  which  of  the  accounts  he  pleased,  and 
therefore  might  appropriate  it  to  his  latter  account,  for  which  he 
had  the  worse  security,  and  might  leave  the  first  account  open. 
The  person  who  pays  money,  may,  when  he  pays  it,  apply  the 

t  GiBBS,  Ch.  J.  on  the  following  and  the  Court  mean  to  say  this :  It 

day  referred  to  the  case  of  Dawe  y.  cannot  be  considered  that  the  debtor 

Holdstoorthy  and  after  reading  it,  ob-  meant  to  leave  this  debt  outstand- 

served  that  the  bond  was  not  given  ing,   which    subjects   him  to    such 

in  evidence;   therefore  it  appeared  severe  consequences,  when  he  had 

that  the  bond   had  been  excluded  done  that  which,  if  he  were  so  in- 

from  the  view  of  the  Judge,  before  clined,  was  a  discharge  of  it.    The 

the  debt  which  was  contracted  after  case,  therefore,  goes  exactly  so  far, 

the  debtor  ceased  to  trade,  was  pre-  and  no  farther  than  the  case  in  Lord 

sented  to  the  Court.    It  stood  thus :  Baymond :  it  must  be  taken  as  if 

A  man  deals  for   five   years  as  a  there  were  no  bond,  for  none  was 

trader,  then  leaves  off  trading,  then  proved, 
goes  on  dealing  for  five  years  more ; 

Q  q2 
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Petbbs  payment  to  which  account  he  pleases :  but  if  he  does  not  at  the 
AKDEB80V.    time  of  payment  apply  it  to  any  specific  account,  the  receiver 

[  •602  ]  ii^c^y  ^pply  it  to  which  account  he  ^pleases.  This  is  admitted  to 
be  the  general  law.  It  is  farther  admitted,  if  there  were  a  debt 
due  on  bond,  and  another  for  goods  sold,  the  person  receiving  an 
unappropriated  payment,  might  apply  it  to  which  account  he 
would ;  but  it  is  said  that  here  was  only  one  running  account, 
wages  on  the  one  side,  and  different  articles  on  the  other,  and 
making  but  one  account ;  and  that  it  is  like  the  two  cases  cited, 
of  Meggott  v.  MiUs,  and  Dawe  v.  Holdsworth.  Looking  at  them, 
you  will  see,  it  is  only  the  circumstance  of  the  payer  being  a 
trader,  and  the  consideration  of  bankruptcy,  which  made  it  a 
question  there.  In  Meggott  v.  MilU^  however,  the  debts  were 
both  for  goods,  both  arose  on  the  same  account,  and  it  was 
wholly  immaterial  to  which  end  of  the  account  the  payment 
might  be  applied  :  and  Lord  Holt  thought  it  should  be  inferred 
that  the  payer  intended  it  to  be  so  applied,  as  to  avoid  what  was 
then  thought  the  criminality  of  a  bankruptcy.  The  Court 
would  presume  the  defendant  did  not  mean  to  commit  an 
offence.  So  in  Dawe  v.  Holdsworth,  if  the  first  debt,  incurred 
while  he  was  a  trader,  was  paid  off,  there  was  no  petitioning 
creditor's  debt :  if  it  was  not  paid,  there  was  a  good  petitioning 
creditor's  debt.  I  consider  this  case  as  standing  on  the 
authority  of  the  case  in  Lord  Baymond,  and  that  the  Court 
meant  to  say,  that  it  would  be  too  hard,  that  a  man  having 
made  a  payment  sufficient  to  exempt  him  from  the  operation  of 
the  bankrupt  laws,  should  not  have  the  benefit  of  paying  off  that 
part  of  his  debt,  which  subjected  him  to  those  laws.  Lord 
Eenyon  and  Lord  Holt  went  both  on  this  ground :  it  is  an 
exception,  and  founded  on  the  circumstance  of  bankruptcy. 
The  counsel  for  the  defendant  has  great  difficulty  in  establish- 
ing that  in  the  present  case  there  are  not  two  debts,  the  one  by 
covenant,  the  other  by  a  simple  contract.  It  is  impossible  to 
say  that  because  they  accrued  for  only  one  species  of  service, 

[  •603  ]  they  were  not  therefore  two  distinct  *debts :  a  debt  arising  on  a 
deed,  and  a  debt  on  simple  contract,  are  very  different  in  their 
consequences.  We  cannot  say  that  because  the  parties  go  on 
serving  in  the  same  manner,  the  salary  due  is  therefore  one 
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debty  any  more  than  if  a  man  lent  lOOZ.  on  bond,  and  lent  Pbtbrs 
another  1002.  on  a  promissory  note.  The  debts  are  therefore  andebsok. 
distinct ;  and  if  so,  there  is  nothing  to  impeach  the  validity  of 
the  application  of  the  general  rule,  that  payments  made  without 
specific  appropriations  may  be  applied  by  the  person  receiving 
the  money  to  such  debt  as  he  pleases.  We  agree  that  the  payer 
might  have  paid  the  money  to  the  credit  of  a  particular  debt  if 
he  would :  we  agree  that  there  are  cases  where  the  circum- 
stances shew  that  the  money  was  paid  in  application  to  a 
particular  debt,  but  they  do  not  exist  here ;  we  therefore  think 
that  the  arbitrator  has  judged  rightly  in  the  view  he  has  taken 

of  the  law  of  the  case,  and  that  the  rule  must  be 

Discharged. 


C.  p.  TKINITY  TERM. 


MAYDEW  V.   FOEEESTER  and   Others.  i^i*- 

June  14. 
(5  Taunt.  616—616.)  

A  broker,  effectiQg  an  insurance,  omitted  to  communicate  a  material  [  615  ] 
letter,  by  reason  whereof  the  assured  failed  in  actions  against  some 
underwriters,  and  offered  the  broker  the  defence  of  others ;  and  on  his 
refusal,  without  further  consulting  him,  made  restitution  to  others  who 
had  paid  the  losses  without  suit :  Held,  that  the  assured  might  recover 
against  the  broker  as  well  the  amount  of  these  losses  so  repaid,  as  of 
the  others. 

This  was  an  action  against  the  defendants  who  were  insurance 
brokers,  for  not  having  communicated  to  the  underwriters  at  the 
time  when  they  effected  several  policies  for  the  plaintiffs,  certain 
letters  which  were  unquestionably  material,  by  reason  of  which 
omission,  the  plaintiffs  having  sustained  losses  to  the  amount  of 
18,000Z.,  failed  in  two  actions  on  the  policies,  and  incurred  costs 
to  the  amount  of  2,4002.  more.  The  plaintiffs  had  since  offered 
to  the  defendants  the  permission  to  try  as  many  more  causes  as 
they  thought  fit,  which  they  declined.  The  plaintiffs  afterwards 
refunded  to  certain  underwriters,  who  had  paid  the  losses  with- 
out being  sued,  the  sums  so  paid,  without  offering  the  defen- 
dants the  option  of  insisting  on  the  plaintiffs  right  to  retain  the 
money  so  paid.  Gibbs,  Ch.  J.  upon  the  trial,  at  Guildhall,  at 
the  sittings  after  Easter  Term,  1814,  upon  this  point  of  the  case. 
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[  •616  ] 


left  it  to  the  jury,  to  consider  whether  the  plaintiffs  were  bound 
so  to  mix  themselves  with  the  brokers,  that  they  were  precluded 
from  paying  back  those  sums  to  the  underwriters  without  resist- 
ing an  action  for  them.  The  *jury  found  that  the  plaintifib  had 
pursued  a  reasonable  course,  and  the  plaintiffs  by  agreement 
reduced  the  damages  to  10,000Z.,  with  such  further  indulgence 
in  point  of  time  for  the  payment,  as  the  foreman  of  the  jury 
should  direct. 

LenSf  Serjt.  now  moved  to  set  aside  the  verdict  and  have  a 
new  trial,  first,  questioning  the  materiality  of  the  letter, 
secondly  on  the  ground  that  the  defendants  ought  not  to  be 
charged  with  this  money,  which  had  been  voluntarily  refunded, 
unless  it  were  shown  that  the  underwriters  could,  after  a 
spontaneous  payment,  have  recovered  it  back. 

But  the  Court  held,  that  it  was  impossible  in  any  point  of 

view  to  find  fault  with  the  verdict,  and 

Refused  the  rule. 


1814. 
Jvne  16. 

[617] 


SHEPLEY  V.   DAVIS  and  Another. 

(5  Taunt.  617—623;  S.  C.  1  Marshall,  252—258.) 

S.,  possessed  of  thirty  tons  of  hemp,  at  his  wharfinger's,  the  cargo  of 
a  certain  ship,  sold  ten  tons  of  it  at  110/.  per  ton,  payable  by  the  pur- 
chaser's acceptance,  [and  gave  the  wharfingers  an  order  to  weigh  and 
deliver.  The  order  was  entered  and  goods  transferred  in  the  wharf- 
ingers' books.  Before  the  hemp  was  weighed  off,  or  bill  accepted  or 
drawn,  the  purchaser  stopped  payment :  Held,  that  the  weighing  being 
a  term  precedent  to  the  delivery,  the  sale  was  incomplete,  and  the 
vendor  might  recover  back  the  hemp. 

Trover  for  10  tons  of  hemp.  The  cause  was  tried  before 
Mansfield,  Ch.  J.,  at  Guildhall,  at  the  sittings  after  Triniiy 
Term,  1813,  when  a  verdict  was  found  for  the  plaintiff,  with 
1,1102.  damages,  and  40^.  costs,  subject  to  a  case,  which  stated, 
that  the  defendants  were  wharfingers,  and  on  the  10th  October, 
1812,  had  in  their  possession,  at  Davis's  wharf,  80  tons  of  Eiga 
Bhine  hemp,  piled  up  together,  the  property  of  the  plaintiff,  and 
booked  in  his  name,  which  hemp  had,  on  18th  September,  1812, 
been  received  into  the  possession  of  the  defendants,  as  wharf- 
ingers, from  on  board  the  ship  Clara  Magdcdena,  in  the  names 
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of  Mullet  and  Evans,  and,  on  the  8rd  October  following,  had  shbplet 
been  transferred  in  the  defendants'  books  into  the  name  of  the  d/vis 
plaintiflF.  *  A  contract,  dated  on  10th  October,  for  the  purchase  and  ^  «gjg , 
sale  of  10  tons,  part  of  the  before  mentioned  hemp,  was  made  by 
Grant,  a  broker,  who  signed  it  with  the  consent  of  the  plaintiff  and 
D.  Bromer.  "  Sold,  for  M.  Shepley,  Esq.,  to  T.  Bromer,  Esq., 
10  tons  of  Biga  Bhine  hemp,  ex  Clara  Magdalena,  at  Davis's  wharf, 
at  1101.  per  ton,  payable  by  the  acceptance  of  the  buyer,  half  at 
three,  and  half  at  four  months,  allowing  the  usual  discount,  and 
fourteen  days  for  delivery."  The  plaintiff  signed  an  order, 
dated  on  the  same  day,  "  To  the  proprietors  of  Davis's  wharf,  to 
-weigh  and  deliver  to  Bromer  or  bearer,  10  tons  of  hemp,  ex 
Clara  Magdalena.*'  The  quantity  of  10  tons  was  never  weighed 
off  by  the  defendants,  or  separated  from  the  rest  of  the  80  tons, 
nor  were  the  defendants  ever  required  by  Bromer,  (or  by  his 
assignees  after  his  bankruptcy,)  to  weigh  off  or  separate  the 
same ;  but,  on  the  11th  October,  1812,  the  plaintiff's  order  was 
delivered  to  the  defendants,  and  entered  in  their  books,  and  the 
10  tons,  as  part  of  the  abovementioned  30  tons,  stood  in  the 
defendants'  books  as  the  property  of  Bromer,  on  and  from  that 
day.  On  17th  October,  1812,  the  plaintiff  gave  notice  to  the 
defendants  that  Bromer  had  stopped  payment,  and  required 
them  not  to  weigh  or  deliver  the  hemp  under  the  before- 
mentioned  order.  No  bill  of  exchange  for  the  price  was  ac- 
cepted by  Bromer,  or  drawn  upon  him  by  the  plaintiff.  The 
plaintiff,  before  this  action  brought,  demanded  of  the  defendants 
a  delivery  to  himself  of  these  10  tons  of  hemp,  offering  to  pay 
them  their  demand  for  warehousing  the  same,  and  their  charges 
in  respect  thereof,  which  the  defendants  refused.  It  is  usual  in 
the  trade  for  the  holders  of  similar  orders,  on  selling  their  interest 
to  a  new  purchaser,  to  indorse  such  order,  and  for  the  same  to  be 
again  indorsed  to  future  purchasers,  without  the  intervention  of 
any  actual  weighing  off,  until  the  article  is  at  last  taken  away. 

The  case  was  argued  in  Easter  Term.  [  eig  ] 

Best,  Serjt.,  for  the  plaintiff,  urged  that  the  delivery  of  the 
hemp  to  the  bankrupt  was  incomplete,  because  the  order  was 
given  before  the  expiration  of  the  14  days,  and  was  to  weigh  and 
deliver.    At  the  time  of  sale  the  10  tons  were  not  a  separate 
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Sbxplbt  quantity,  bat  parcel  of  a  larger  mass,  and  were  to  be  weighed  off; 
Da  VIS.  suid  that  operation  had  not  been  yet  performed :  nor  had  the 
purchaser  done  all  that  depended  on  him,  by  applying  to  the  de- 
fendants to  weigh  it,  until  after  which  operation  no  particular 
part  of  the  hemp  was  appropriated  to  the  purchaser.  The 
practice  stated  in  the  trade  to  sell  a  mere  equitable  right,  is 
inmiaterial :  but  if  it  could  in  any  case  avail,  yet  here  the  bank- 
rupt was  not  the  assignee  of  a  contract,  but  the  original  par- 
chaser,  and  the  practice  was  therefore  inapplicable.  The 
stipulated  bill  had  not  been  required  or  given,  which,  where  it 
forms  a  part  of  the  contract,  is  essential  to  be  performed,  as  a 
condition  precedent,  before  the  property  can  pass,  according  to 
Hanson  v.  Meyer,  6  East,  614f ;  and  equally  so,  though  the  price 
here  was  ascertained  before  weighing.  The  order  for  delivery, 
too,  was  here  countermanded  before  the  14  days  had  expired. 
Whitehouse  v.  Frosty  12  East,  614,  t  which  will  be  cited  for  the 
plaintiffs,  has  been  overruled  in  the  case  of  White  v.  WUkSt 
5  Taunt.  176.§     There,  too,  the  bill  had  been  given. 

LenSy  Serjt.  for  the  defendants : 

Hanson  v.  Meyer  is  inapplicable,  for  the  question  there  arose 
on  a  sale  of  the  whole  mass,  and  the  weighing  there  was  neces- 
sary for  ascertaining  the  amount  of  the  bill  to  be  given :  here 
the  case  is  on  the  sale  of  a  definite  part  only,  the  price  of  which 
is  known.  This  contract  was  complete  on  signing  it :  the  period 
of  14  days  given  for  delivery  is  not  a  locus  penitentia :  the  de- 
[  '020  ]  livery  might  be  made  within  *that  time.  In  many  of  the  cases 
that  have  arisen  on  a  stoppage  in  transitu,  a  symbolical  delivery 
has  been  held  to  determine  that  right ;  and  here  the  transfer  in 
the  wharfingers'  books  made  the  delivery  of  the  10  tons  complete. 
So,  the  payment  of  warehouse-rent  by  the  purchaser,  has  been 
held  to  be  the  test  of  a  complete  delivery.  In  Wallace  v.  Breeds, 
13  East,  522,11  and  other  similar  cases,  something  remained  to  be 
done  by  the  seller,  and  the  property  did  not  pass  till  those  acts 
were  complete.  The  case  of  Whitehouse  v.  Frost  is  founded  on 
sound  law ;  and  this  case  is  stronger  than  that,  inasmuch  as  the 
several  parts  of  the  hemp  are  not  so  miscible,  as  of  the  oil.    The 

t  8  E.  E.  572.  §  14  B.  E.  735. 

t  11  E.  E.  491.  II  12  R  B.  423. 
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bargain  here  is  complete,  and  this  is  the  attempt  of  one  tenant  Shbplst 
in  common  to  recover  his  share  from  the  other,  which  relation  dayis, 
puts  an  end  to  this  action ;  or  if  there  be  not  a  tenancy  in  com- 
mon, the  separation  and  division  for  the  purposes  of  sale  is 
sufficiently  complete  by  the  written  transfer  of  the  legal  title,  and 
symbolical  delivery ;  and  the  assignees  of  the  bankrupt  have  a 
vested  right  to  one  third  part  of  the  entire  mass.  In  the  case  of 
White  y.Wilks  the  plaintiff  was  the  buyer,  here,  the  seller.  Jack- 
son V.  Afiderson,  4  Taunt.  24,  was  dissimilar  to  the  present  case ; 
there  the  money  was  originally  sent  by  the  consignor,  destined 
and  appropriated  to  different  persons,  and  the  mere  accident  of 
the  coins  being  mixed  in  one  cask,  could  not  alter  the  property  in 
them :  but,  if  there  be  a  complete  sale  of  a  certain  portion  of  any 
mass  of  goods,  made  by  the  owner  of  the  whole,  the  vendor  and 
vendee  are  tenants  in  common. 

Best,  in  reply : 

Lord  Ellenborough  distinctly  held,  in  Hanson  v.  Meyer,  that 
both  the  amount  of  the  price  must  be  ascertained,  and  the 
quantity  separated.  There  is  no  case  where  the  Courts  have 
held  the  sale  complete,  if  a  bill,  being  stipulated  for,  has  not  been 
given.  It  is  immaterial  *whether  the  price  is  to  be  paid  in  [  •621  ] 
money  or  bills,  and  where  a  contract  is  to  transfer  goods  on  pay- 
ment of  money,  no  one  will  contend  the  transfer  is  complete 
without  payment  of  the  money.  This  is  not  distinguishable 
irom  Wliite  v.  Wilks.  Here  is  no  tenancy  in  common.  The 
property  in  these  ten  tons  resides  entirely  in  the  vendor,  or 
•entirely  in  the  vendee,  depending  on  the  question  whether  the 
sale  is  complete  or  not.  If  the  sale  were  complete,  the  admix- 
ture of  the  goods  would  not  make  a  tenancy  in  common.  So 
held  in  Jackson  v.  Anderson,  4  Taunt.  24.  But  the  plaintiff  is  at 
all  events  entitled  to  the  other  20  tons,  and  may  apply  his  decla- 
ration to  a  part  of  them :  his  first  argument,  however,  is  the 

sound  foundation  of  his  right. 

Cur,  adv.  mdU 

GiBBs,  Ch.  J.  now  delivered  the  judgment  of  the  Court : 

After  recapitulating  the  case,  and  observing  that  the  usage 
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8HXPLBT     mentioned  at  the  end  of  it,  for  the  holders  of  such  orders  to  in- 

Davis.  dorse  them  over  to  future  purchasers,  certainly  could  not  give  a 
larger  right  to  the  indorsees  of  such  orders,  than  the  person  had 
who  indorsed  them,  he  stated,  that  the  real  question  was,  whether, 
under  the  circumstances  of  the  case,  the  plaintiff  had,  on  the 
17th  of  October,  a  right  to  rescind  the  contract  and  counter- 
mand the  order  to  weigh  off  and  deliver.  If  he  had,  the  property 
remained  in  him,  and  the  defendants  were  guilty  of  a  conversion, 
in  refusing  to  deliver  it  up  on  the  plaintiff's  demand.  If  he  had 
no  right  then  to  rescind  the  contract,  he  had  no  claim  to  have 
the  hemp  redelivered  to  him,  and  consequently  cannot  maintain 
this  action.  This  depends  upon  the  question,  whether  the  de- 
livery under  this  order  was  complete :  for,  if  the  delivery  was 
complete,  the  contract  was  executed,  and  could  not  be  rescinded. 
If  anything  remained  to  be  done,  as  between  the  vendor  and 

[  ^622  ]  vendee,  the  delivery  could  not  *be  complete :  and  the  vendor, 
upon  the  insolvency  of  the  vendee,  might  rescind  the  contract. 
There  is  no  authority  to  the  defendants  the  wharfingers  to  deliver, 
but  what  this  order  gives.  The  question  is,  whether  a  delivery 
had  taken  place  under  it.  See  then  what  this  order  was,  and 
how  much  of  it  was  executed !  The  order  is  to  weigh  and  de- 
liver :  it  gives  no  authority  to  deliver  the  hemp,  until  the  defend- 
ants had  weighed  it  off.  The  defendants  had  not  weighed  it  off 
before  the  insolvency  and  countermand  of  the  order ;  and  conse- 
quently no  delivery  could  have  taken  place  within  the  meaning 
of  the  order ;  and  the  vendor  might  still  rescind  the  contract. 
We  are  confirmed  in  this  reasoning  by  the  case  of  Busk  v.  JDam,t 

[  •623  ]  in  the  Court  of  King's  *Bench,  communicated  to  us  by  Mr. 
Justice  Dampieb.  Independently  of  the  reasoning  I  have  men- 
tioned, the  case  I  am  now  citing  is  directly  in  point.  We  are  of 
opinion,  therefore,  that  the  delivery  not  being  complete,  the 
vendor  was  at  liberty  to  rescind  his  contract,  and  that  he,  being 
at  liberty  to  rescind  it,  the  refusal  by  the  warehouseman  to 
deliver  the  goods  to  him  was  a  conversion,  and  that  therefore  the 
plaintiff  is  entitled  to  recover. 

Judgment  far  the  plaintiff . 

t  A  note  of  this  case  is  subjoined      fully  reported,  p.  288,  ante,  and  in 
to  the  original  report.    The  case  is      2  M.  &  S.  397. — ^£.  C. 
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DE  PONTHIEU  v.  PENNYFEATHEE  and  ANOTHER.f        isu 

(5  Taunt.  634—641 ;  8.  C.  1  MarahaU,  261—267.)  JuneJ\. 

It  is  not  necessary  lor  stopping  up  a  road  under  an  order  of  justices  |-  534  -j 
of  the  peace,  that  they  should,  by  their  order,  substitute  a  new  road 
reaching  the  whole  distance  from  the  terminus  a  quo  to  the  terminm  ad 
quern :  It  suffices  if  they  set  out  a  new  road  leading  from  the  terminus  a 
quo  into  a  public  highway,  along  which,  and  other  highways  connected 
with  it,  the  subject  may  pass  to  the  terminus  ad  quern. 

If  the  orders  and  certiiicates  of  magistrates,  diyerting  and  stopping  a 
road,  be  delivered  to  the  derk  of  the  peace  to  be  enrolled,  it  satisfies  the 
statute  13  G«o.  III.  c.  78,  J  s.  19,  although  the  clerk  of  the  peace  make 
no  transcript  thereof,  the  statute  being  only  directory  to  the  officer  as  to 
the  enrolment. 

The  statute  not  prescribing  any  particular  form  of  certificate  by  the 
magistrates  that  the  new  road  is  complete  and  in  good  condition  and 
repair,  previous  to  the  stopping  up  of  the  old  road,  it  seems  that  a  recital 
that  they  have  so  certified,  contained  either  in  the  order  for  diverting 
the  road,  or  in  the  order  for  stopping  up  the  old  road,  is  a  sufficient 
certificate  within  s.  19. 

In  trespass,  the  defendants  justified  as  using  a  common  and 
public  footway.  Replication,  that  the  footway  had,  before  the 
trespass,  been  duly  diverted  and  turned  by  an  order  of  Justices, 
and  that  a  new  way  in  lieu  thereof,  more  commodious,  had  been 
set  out,  completed,  and  put  into  good  condition  and  repair,  and 
thereupon  the  said  footway  had  been  stopped  up,  and  the  soil 
thereof  sold  to  the  plaintiff,  traversing  that  there  was  any  such 
footway  as  in  the  plea  was  mentioned.  The  rejoinder  joined 
issue  on  this  traverse.  Upon  the  trial  of  the  cause  at  the  Surry 
Spring  assizes,  1814,  a  verdict  was  found  for  the  plaintiff,  with 
nominal  damages,  subject  to  a  case  for  the  Court's  opinion  upon 
the  validity  of  the  following  orders  and  proceedings,  which  were 
produced  from  the  office  of  the  clerk  of  the  peace  for  Surry, 
which  had  been  duly  returned  to  him,  and  were  the  originals, 
and  the  only  documents  there,  relating  to  the  subject ;  and  they 
were  not  entered  or  transcribed  upon  any  roll,  (nor  were  any 
records  of  the  Court  of  Quarter  Sessions  for  Surry  so  entered,) 
but  they  were  inroUed  of  record,  and  were  part  of  the  rolls  of  the 
Court  of  Quarter  Sessions,  and  were  kept  *strung  together  with       [  *'j35  1 

t  FoUowedini?€gp.v.PAtmj!)«(1866)  %  See  now  6  &  6  Wm.  IV.  (1835) 

7  B.  &  S.  693 ;  L.  E.  1  a  B.  648,  661 ;      c.  50,  s.  85.— E.  C. 
35  L.  J.  M.  C.  204,  217.— E.  C. 
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other  proceedings  in  the  office,  in  the  same  manner  as  all  records 
of  the  same  Court  of  Quarter  Sessions  were  kept  and  preserved. 
1.  W.  Alder,  owner  of  the  land  described  in  the  plan  thereto 
annexed,  through  which  part  of  a  public  footway  lying  between 
Hare  Lane,  in  the  parish  of  Esher,  and  the  village  of  Esher,  was 
intended  to  be  diverted  and  turned,  in  consideration  of  the  soil 
of  95  yards  of  the  old  public  footway  agreed  to  be  sold  to  him  by 
the  surveyors  of  the  highways  of  Esher,  and  of  50Z.,  on  15th 
June  consented  to  the  making  and  continuing  such  new  public 
footway  through  his  said  land.  2.  Surry.  Four  Justices,  at  a 
special  sessions,  on  the  15th  of  June,  1812,  having  upon  view 
found  that  a  certain  part  of  a  pubUc  footway  in  Esher,  lying 
between  Hare  Lane  and  the  village  of  Esher,  and  leading  from 
the  lands  of  G.  B.  Ellis,  Esquire,  to  the  village  of  Esher,  of  the 
length  of  five  hundred  and  forty  yards,  and  particularly  de- 
scribed in  the  annexed  plan,  might  be  diverted,  so  ^s  to  make  the 
same  more  commodious  to  the  public,  and  having  viewed  a 
course  proposed  for  the  new  public  footway  in  lieu  thereof, 
through  the  lands  of  W.  Alder,  of  the  length  of  295  yards,  and 
of  the  breadth  of  four  feet,  described  in  the  annexed  plan  as 
leading  from  land  of  C.  B.  Ellis  to  a  certain  other  public  footway, 
bridleway,  or  highway  in  the  parish  of  Esher,  called  Glaremont 
Lane,  and  having  received  evidence  of  the  consent  of  Alder  to  the 
said  footway  being  made  through  his  said  lands,  by  writing 
under  his  hand  and  seal,  and  having  also  viewed  the  said  new 
pubUc  footway,  and  found  the  same  to  be  put  in  good  condition 
and  repair,  ordered  under  their  hands  and  seals  that  the  said 
public  footway  should  be  diverted  through  the  lands  aforesaid. 
3.  Surry.  On  16th  June,  three  of  the  Justices  who  had  viewed 
the  public  footway  described  in  the  annexed  plan,  and  had  made 
an  order  for  diverting  the  old  public  footway,  being  satisfied  that 
the  new  footway  *therein  described  was  properly  made  and  fit 
for  the  reception  of  travellers,  ordered  under  their  hands  and 
seals  that  the  old  public  footway  of  the  length  of  540  yards,  and 
of  the  breadth  of  4  feet  upon  a  medium,  as  appeared  by  the  plan, 
should  be  stopped  up,  and  that  the  soil  thereof  should  be  sold  by 
the  surveyor,  445  yards  thereof  to  the  plaintiff,  and  95  yards, 
the  remainder  thereof,  to  Alder,  whose  lands  adjoined  thereto 
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respectively,  if  they  should  be  willing  to  purchase  the  same  for 
the  full  value,  if  not,  to  some  other,  for  the  full  value.  4.  Surry. 
On  the  same  day,  the  same  three  magistrates  certify,  under  their 
hands  and  seals,  that  445  yards  of  the  said  old  public  footway 
was  sold  by  the  surveyor  to  the  plaintiff,  the  proprietor  of  the 
lands  adjoining,  for  the  sum  of  50Z.,  and  that  the  remainder 
thereof,  consisting  of  95  yards  of  land,  together  with  the  50Z.  so 
paid  to  the  surveyor  by  the  plaintiff,  were  respectively  sold  and 
paid  to  Alder,  the  proprietor  of  the  lands  adjoining,  for  the  con- 
sideration or  purchase  of  lands  of  295  yards  in  length,  and  of  the 
breadth  of  4  feet  upon  a  medium,  for  the  said  new  public  foot- 
way, and  that  such  sales  and  purchase  respectively  had  the  same 
magistrates'  consent  and  approbation.  Two  receipts  of  the  same 
date  were  given,  the  one  by  the  surveyor  to  the  plaintiff  for  50Z., 
expressed  to  be  the  full  consideration  money  for  the  purchase  of 
the  old  public  footway,  pursuant  to  the  said  orders  and  certifi- 
cates, the  other  by  Alder  to  the  surveyor  for  50Z.,  which,  with  the 
land  and  soil  of  95  yards  of  the  old  public  footway  granted  him 
by  the  said  surveyor,  was  expressed  to  be  the  full  consideration 
money  for  the  purchase  of  the  new  public  footway,  pursuant  to 
the  said  order  and  certificate.  The  defendant  appealed  against 
this  order  to  the  ensuing  Surry  General  Quarter  Sessions,  when 
the  same  was,  upon  the  hearing,  and  examination  of  witnesses, 
confirmed  by  an  order  of  Sessions,  and  the  appeal  dismissed.  It 
was  admitted  that  all  the  orders  and  proceedings  *here  recited 
referred  to  the  footway  in  question,  and  that  passengers  may  now 
pass  from  Hare  Lane  to  Esher,  by  going  on  the  new  footway  to 
the  entrance  thereof  into  the  road  called  Claremont  Lane,  and 
passing  along  that  lane  to  the  village  of  Esher,  as  was  delineated 
on  the  plan  annexed  to  the  original  order  of  Justices,  which,  it 
was  agreed,  should  be  taken  as  part  of  the  present  case,  and  if 
the  Court  should  be  of  opinion  that  the  order  and  proceedings 
were  good  and  sufficient  for  the  diverting,  turning,  and  stopping 
of  the  said  footway,  then  the  verdict  was  to  stand,  otherwise  a 
nonsuit  to  be  entered. 

The  objections  taken  by  the  defendant  to  these  proceedings 
were,  1.  That  no  such  certificate  by  two  Justices  upon  view  that 
the  new  footway  was  complete  and  put  in  good  condition  and 
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repair,  was  made  before  the  stopping  up  and  iuclosure  of  the  old 
way,  and  returned  to  the  clerk  of  the  peace,  as  the  statute  13 
Geo.  III.  c.  78,  s.  19,  requires.  2.  That  if  either  of  the  instru- 
ments above  stated  were  such  a  certificate,  it  was  not  enrolled  as 
that  Act  required.  8.  That  there  was  no  new  way  made  in  lieu 
of  the  old  way ;  because  the  new  way  did  not  directly  lead  from 
the  same  terminus  a  quo  to  the  same  temiinxix  ad  quern :  it  was 
only  a  new  way  leading  from  the  terminus  a  quo  into  another 
highway,  from  which,  indeed,  as  from  any  part  of  any  highway 
in  the  kingdom,  the  subjects  might  circuitously  travel  to  the 
village  of  Esher,  but  that  the  Act  required  that  a  new  way 
should  be  substituted  for  the  old  one,  carrying  the  subject  to  the 
whole  of  the  distance  to  the  terminus  ad  quern.  Welch  v.  Nash^ 
8  East,  394.  t 

Best^  Serjt.  for  the  plaintiflF,  contended,  1.  That  the  words 
in  the  order  of  15th  June,  reciting  the  certificate,  were  a  suffi- 
cient certificate,  and  had  pursued  the  form  prescribed  by  the 
Legislature  in  the  schedule  annexed  to  the  Act,  No.  18,  the  only 
form  they  had  prescribed  *for  it.  2.  As  to  the  enrolment,  if  it 
be  insufficient,  the  objection  affects  all  similar  proceedings 
throughout  the  county  :  and  the  practice  of  all  other  counties  is 
similar :  unless  therefore  the  statute  peremptorily  requires  a 
transcript,  the  Court  will  not  overturn  the  universal  practice. 
*  *  3.  In  Welch  v.  Nash  no  new  road  at  all  was  substituted, 
only  an  old  road  widened,  and  that  only  for  a  part  of  the  length, 
and  another  stopped  up.  There  the  magistrates,  therefore,  had 
no  jurisdiction :  here  the  magistrates  have  jurisdiction,  because 
they  substitute  for  the  old  one  a  new  road  of  such  length  as  the 
circumstances  rendered  necessary. 

Shepherd,  SoUcitor-General,  contra  : 

The  statute  requires  that  a  distinct  certificate  by  two  magis- 
trates, upon  view,  that  the  new  footway  is  complete,  and  in  good 
condition  and  repair,  shall  be  returned  and  enrolled  before  the 
stoppage  of  the  old  footway.  The  form  in  the  schedule  No.  18 
is  given  for  another  purpose  :    but  where  a  statute  prescribes  a 

t  9  B.  B.  478,  and  see  note  there.^-B.  C. 
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certificate,  the  omission  to  subjoin  a  precedent  for  it  in  the 
schedule  does  not  dispense  with  the  certificate.  2.  As  to  the 
enrolling,  it  is  important  that  the  change  of  a  road  should  be 
regularly  notified,  that  the  subject  may  see,  by  referring  to  the 
record,  which  road  he  may  travel  without  being  a  trespasser. 
*The  difference  between  enrolling  and  affiling  is  material ;  to  an 
allegation  of  a  bargain  and  sale  enrolled,  the  appropriate  traverse 
is  nul  tiel  record :  but  an  issue  thereon  would  not  be  proved  by 
producing  an  instrument  which  was  only  filed.  *  *  8.  As  to 
the  merits,  there  is  no  difference  in  principle  between  this  case 
and  Welch  V.  Nash;  for  in  thjat  case,  as  in  this,  another  public 
way '  supplied  to  the  subject  the  means  of  getting  by  a  lawful 
track,  however  circuitous,  from  the  terminus  a  quo  to  the  terminus 
ad  quern.  .  But  this  does  not  satisfy  the  Act.    *    * 
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Best's  reply  was  stopped  by  the  Coubt,  whose  judgment  was 
delivered  by 

<7iBBS,  Ch.  J. : 

The  Courts  have  considered  that  the  Legislature  has  given  to 
magistrates  a  new  jurisdiction,  and  have  therefore  been  vigilant 
to'kiaep  them  within  the  limits  of  the  jurisdiction  so  given.  But 
they  have  also  considered  that  a  confidence  is  to  be  placed  in  the 
magistrates  to  whom  this  power  is  entrusted,  for  the  exercise  of 
their  discretion  within  the  limits  of  that  jurisdiction.  In  a  case 
which  occurred  in  1774,  certain  magistrates  having  stopped  up 
nn  old  road,  and  given  a  new  one,  and  afterwards  having  stopped 
another  parallel  road,  utterly  useless  to  all,  it  was  held  that  they 
«ould  not  stop  the  latter,  because  there  was  nothing  given  in  lieu 
of  it.  In  Wekh  v.  Nash^  the  Court  of  King's  Bench  held  the 
same.  Three  objections  are  made  on  the  part  of  the  defendant. 
1.  That  no  certificate  has  been  returned.  When  the  counsel  for 
the  plaintiff  says  that  the  magistrates  have  adopted  the  only 
form  prescribed  by  the  Act,  the  counsel  for  the  defendant 
answers,  that  no  form  is  given  for  this,  but  that  the  Act  directs 
it  to  be  done ;  and  therefore  the  magistrates  must  do  it.  We 
think  it  has  been  done,  and  that  there  is  the  certificate  of  two 
magistrates  that  the  new  road  was  made  perfect  before  the  old 
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road  was  stopped.  Assuming  this  for  a  moment  to  be  sufficient, 
we  will  look  further;  we  will  suppose  that  the  Legislature 
thought  the  certificate  should  follow  the  order  for  diverting,  and 
precede  the  Act  of  Inclosure.  On  the  15th  of  June  the  order  of 
diversion  is  made,  and  it  may  be  argued  that  the  words  of 
certificate  therein  contained  precede  the  making  of  the  order : 
but  on  the  16th  of  June,  after  the  order  for  the  diversion,  a 
certificate  is  signed  by  three  Justices,  that  the  new  way  is  in 
good  condition,  and  that,  at  all  events,  is  sufficient.  The  second 
objection  is,  that  the  certificate  is  not  enrolled.  It  is  very 
questionable  whether  by  the  term  enrolment  is  here  meant  any 
thing  more  than  placing  the  orders  among  the  records  of  the 
Sessions ;  *but  supposing  it  to  mean  an  actual  transcript,  the 
Act  is  herein  merely  directory  to  the  officer ;  and  it  cannot  be 
that  all  who  go  that  way  should  be  rendered  trespassers  by  the 
neglect  of  the  officer  to  perform  his  duty.  It  has  been  held  in 
questions  arising  on  the  Register  Acts,  that  they  are  only 
directory  to  the  officer  to  enrol,  and  that  the  title  of  a  purchaser 
is  not  vacated  by  the  neglect  of  enrolment ;  and  in  Garrick  v. 
Williams,  8  Taunt.  541,  this  Court  held  the  same  doctrine  with 
respect  to  enrolling  the  memorial  of  an  annuity.  The  last  objec- 
tion is,  that  no  sufficient  new  way  has  been  set  out  in  lieu  of  the 
old  way.  It  is  urged  for  the  defendant,  that  if  the  magistrates 
take  away  the  old  road,  to  which  the  defendant  has  a  confessed 
right,  thej  must  give  him  in  lieu  of  it  a  complete  title  to  a  new 
road  for  the  whole  distance,  on  their  order,  and  on  their  order 
alone.  We  think  the  Act  is  not  so  to  be  construed.  We  are  of 
opinion  that  if  the  new  road  given  by  the  order  carries  the 
subject  into  a  public  highway  that  carries  him  to  the  point  to 
which  the  old  road  led,  it  is  sufficient.  We,  therefore,  are  of 
opinion,  that  none  of  these  objections  are  available,  and  the 
judgment  must  consequently  be 

For  the  plaintiff. 
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The  law  raises  an  implied  promise  in  a  sheriff  selling  goods  taken  in        r  §57  i 
execution,  that  he  does  not  know  that  he  is  destitute  of  title  to  the 
goods. 

To  an  action  founded  on  the  implied  promise  that  the  vendor  of  goods 
did  not  know  his  title  to  them  was  bad,  it  is  no  defence  that  the  vendor 
was  a  sheriff's  auctioneer,  and  desired  the  plaintiff  to  give  him  a  written 
notice  not  to  pay  oyer  the  proceeds,  and  that  the  plaintiff  haying 
omitted  to  give  such  notice,  the  defendant  paid  oyer. 

Assumpsit.  The  second  count  stated  that  in  consideration 
that  the  plaintiff  would  buy  260  chaldrons  of  soil,  the  defendant 
undertook  that  he  did  not  know  he  had  not  a  good  right  to  sell 
the  soil,  and  averred  for  breach,  that  he  did  know  he  had  not  a 
good  right  to  sell  the  soil.  Upon  the  trial  at  the  Westminster 
Sittings  after  Hilary  Term,  1814,  before  Gibbs,  Ch.  J.,  it  was 
proved  that  the  soil  in  question  had  belonged  to  a  trader,  against 
whom  a  commission  of  bankrupt  had  issued :  it  had  been  taken 
in  execution,  and  was  sold  by  the  sheriff.  The  auctioneer  who 
sold  it,  did  not  communicate  to  the  bidders  that  there  was  a 
dispute  respecting  the  title  to  the  soil :  he  afterwards  told  the 
plaintiff,  if  he  thought  there  was  any  remedy,  he  should  give  the 
defendant  notice  to  retain  the  money;  the  plaintiff  gave  no 
notice,  and  therefore  the  auctioneer  paid  it  over.  A  messenger 
of  the  commissioners  of  bankrupt  was  in  possession  of  the  bank- 
rupt's property  at  the  time  of  the  sale.  Upon  this  count  the 
jury  found  a  verdict  for  the  plaintiff. 

Vaughan,  Serjt.  in  this  Term  obtained  a  rule  nisi  to  set 
aside  the  verdict,  and  enter  a  nonsuit,  upon  the  ground  *that  the      [  •eos  j 
auctioneer  having  paid  over  the  price  of  the  soil,  no  action  could 
be  maintained  against  him. 

Best,  Serjt.  now  shewed  cause  : 
The  objection  that  the  sheriff  has  paid  over  the  money,  is 
wholly  inapplicable  to  this  verdict,  which  is  found  on  the  count 
for  a  deceit.    There  was  evidence  for  the  jury,  and  they  have 

t  See  note  at  end  of  the  case.— R.  C.     t  Sale  of  Goods  Act,  1883,  s.  12. 
B.B. — ^VOL.  XV.  E  R 
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pbto  found  thereon  that  the  defendant  proceeded  to  sell  with  the 
Blades,  knowledge  that  he  was  improperly  selling,  and  concealed  that 
fact  from  the  buyer.  2ndly,  If  the  payment  over  could  at  all 
constitute  a  defence,  yet  it  can  be  no  defence  where  the  payment 
over  has  been  made  with  the  defendant's  full  knowledge  of  the 
facts :  no  principle  warrants  the  sheriff  in  requiring  from  the 
plaintiff  a  written  notice  or  demand  for  his  doing  that  which 
the  law  bound  him  to  do.  This  would  answer  the  objection, 
even  if  the  verdict  had  been  on  the  count  for  money  had  and 
received. 

Vavghan,  Serjt.  in  support  of  his  rule : 

The  Court  would  indefinitely  enlarge  the  time  for  a  sheriff  to 
make  his  return,  if  the  parties  claiming  the  property  would  not 
interplead  or  indemnify  him.  Here  the  sheriff  applies  to  the 
plaintiff  to  give  him  a  request  not  to  pay  over,  and  the  plaintiff 
refuses  so  to  do,  after  which,  and  the  payment  over,  the  plaintiff 
cannot  maintain  his  action.  Pond  v.  Underwood^  2  Ld.  Baym. 
1210 ;  Greenaway  v.  Hurd^  4  T.  R.  554 ;  Campbell  v.  Hall,  there 
cited  in  note,  and  Sadler  v.  EvanSy  4  Burr.  1984.  Since,  there- 
fore, it  is  by  the  plaintiff's  own  default  that  the  money  has  been 
paid  over,  the  defendant  is  entitled  either  to  a  nonsuit,  or  to 
reduce  the  verdict  to  mere  nominal  damages. 

GiBBs,  Ch.  J. : 
The  objection  is,  that  the  sheriff  having  paid  over  the  money, 
[  •cso  ]  the  plaintiff  is  not  entitled  ♦to  recover  it  back,  on  the  principle 
that  where  the  agent  has  received  money  and  paid  it  over  to  his 
principal,  there  the  action  will  not  lie :  I  should  have  held  in 
this  case,  that  an  action  for  money  had  and  received  did  not  lie : 
but  what  is  this  action  ?  It  is  an  action  against  an  auctioneer, 
upon  a  promise  that  he  did  not  know  that  he  had  no  right  to  sell 
the  goods  :  the  auctioneer  stated  that  he  did  know  it,  but  that 
the  fact  was  notorious :  the  jury  therefore  heard  him  confess, 
that  he  knew  of  the  claim  of  the  assignees,  and  that  he  never 
mentioned  it.  But  what  would  be  the  effect  of  holding  that  this 
action  could  not  be  maintained  by  the  defendant  on  the  ground 
that  the  defendant  had  paid  over  the  money  ?    In  those  cases  to 
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which  the  rule  whereon  the  counsel  for  the  defendant  relies  is        fbto 

applicable,  the  defendant  points  out  to  the  plaintiff  another      blabbsw 

defendant  to  whom  he  has  paid  over,  and  whom  the  plaintiff  may 

sue ;  but  the  plaintiff  in  this  case  can  sue  no  one  else  than  the 

defendant.    It  does  not  appear  that  the  plaintiff  in  the  execution 

knew  of  the  commission  and  bankruptcy ;   and  therefore  if  the 

action  lay  not  against  the  auctioneer,  it  might  not  lie  against 

any  one.    As  to  nominal  damages,  I  cannot  agree  with  the 

counsel  for  the  defendant :  for  if  the  action  lies  at  all,  it  lies  upon 

the  ground  that  the  plaintiff   has    been    deceived,  and  is  the 

worse  for  the  deceit ;  and  if,  therefore,  he  is  entitled  to  recover 

any  thing,  he  is  entitled  to  recover  to  the  extent  to  which  he  has 

been  damnified  by  the  deception.   We  are  all  therefore  of  opinion 

that  the  rule  must  be 

Discharged. 

Note, — This  case  has  not  been  much  cited  ;  but  there  seems 
no  reason  why  it  should  not  take  its  place  among  the  authorities 
upon  the  implied  warranty  of  title  in  a  sale  of  goods. 

That  a  person  selling  goods,  as  his  own  which  he  knew  to  be 
another's,  is  liable,  in  an  action  on  the  case,  for  damages, 
although  the  plaintiff  had  not  been  evicted  or  sued  by  the  owner^ 
was  established  in  Famiss  v.  Leicester  (1618),  Cro.  Jac.  474> 
where  earlier  cases  will  be  found  referred  to. 

The  case  of  Springwell  v.  Allen,  Aleyn,  91,  and  2  East,  448,  n.^ 
is  frequently  cited  in  this  connection.  The  note  in  East  (which 
was  omitted  in  the  corresponding  place  in  B.  B.,  as  the  principal 
case  there  turned  on  a  point  of  pleading  now  unimportant)  was 
as  follows: — " Springtvell  v.  Allen,  Aleyn,  91,  of  which  the 
following  is  a  fuller  note  taken  from  a  MS.  in  the  handwriting 
of  Mr.  Justice  Burnet,  in  the  collection  of  Lord  Hardwicke,  C, 
and  his  son  the  late  Mr.  Charles  Torke.  *  In  an  action  on  the 
case  for  selling  a  horse  as  the  defendant's  own  when  in  truth  it 
was  the  horse  of  A.  B.,  upon  not  guilty  pleaded,  it  appeared 
that  the  defendant  bought  the  horse  in  Smithfield,  but  did  not 
take  care  to  have  him  legally  tolled.  Yet,  as  the  plaintiff  could 
not  prove  that  the  defendant  knew  it  to  be  the  horse  of  A.  B., 
the  plaintiff  was  nonsuited ;  for  the  scienter  or  fraud  is  the  gist 
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Pkto  of  the  action  where  there  is  no  warranty,  for  there  the  party 
Blades,  takes  upon  himself  the  knowledge  of  the  title  to  the  horse  and  of 
his  qualities.' " 

In  Morley  v.  Attenhorough  (1849),  8  Ex.  500,  18  L.  J.  Ex.  149, 
on  Peto  v.  Blades  being  cited  in  argument  as  an  authority  for 
the  proposition  that  the  law  raises  an  implied  promise  in  a 
sheriff  that  he  does  not  know  that  he  is  destitute  of  title  to  the 
goods, — Pabkb,  B.  interposed  with  the  not  very  appropriate 
remark : — ''  I  recollect  contending  before  Sir  James  Mansfield 
that  in  a  sale  by  the  sheriff  a  warranty  of  title  was  implied,  and 
my  position  was  received  with  much  contempt."  But  in  his 
judgment  in  the  same  case,  he  sums  up  the  result  of  the  older 
authorities  to  be, — "  that  there  is  by  the  law  of  England  no 
warranty  of  title  any  more  than  there  is  of  quality.  The  rule 
caveat  emptor  applies  to  both ;  but  if  the  vendor  knew  that  he 
had  no  title,  and  concealed  that  fact,  he  was  always  held 
responsible  to  the  purchaser  as  for  a  fraud,  in  the  same  way 
that  he  is  if  he  knew  of  the  defective  quality." 

In  Eichholtz  v.  Bannister  (1864),  17  C.  B.  N.  S.  708,  84  L.  J. 
G.  P.  105,  12  L.  T.  76,  the  sale  was  that  of  goods  in  a  shop  in  the 
ordinary  course  of  business,  and  the  Court,  distinguishing  the 
case  from  that  of  either  a  sheriff  or  a  pawnbroker,  laid  down  the 
rule  that  where  it  may  be  inferred  from  the  circumstances  and  the 
conduct  of  the  vendor  that  he  offers  the  goods  as  his  own  (which 
is  the  ordinary  case),  there  is  an  implied  warranty  of  title. 
— E.  C. 


1814.  PEINCE  V.  NICHOLSON. 

^^^^'  (5  Taunt.  665—672 ;  S.  C.  1  Marshall,  280—288.) 

£  665  ]  An  executor  who  is  made  defendant  in  an  action  of  debt  on  a  simple 

contract  of  his  testator,  may,  even  after  pleading  the  general  issue, 
plead,  as  matter  arising  after  action  brought,  a  judgment  recovered 
against  him  in  another  action  of  debt  on  a  simple  contract. 

[This  case  was  argued  on  a  demurrer  to  a  plea,  in  action 
of  debt  against  an  executor. 

The  points  argued  in  the  case  sufficiently  appear  from  the 
judgment  of  the  Court,  this  day  delivered  by] 


VOL.  XV.]  1814.    C.  P.    5  TAUNT.  665—670.  613 

GiBBS,  Ch.  J. :  Prince 

V, 

One  point  in  this  case  is  of  considerable  importance,  and  of  no  Ntcholsok. 
inconsiderable  diflficulty.  *  *  [After  stating  the  pleadings  he 
observed  that]  it  did  not  appear  by  the  plea  how  the  judgments 
therein  mentioned  were  obtained,  whether  they  were  judgments 
by  nil  dicit,  or  by  confession,  or  after  verdict.  They  were 
judgments  in  actions  of  debt  on  simple  contracts  of  the  testator. 
The  demurrer  to  the  plea  rests  on  two  objections,  1.  that  the 
judgments  being  on  debt  on  simple  contracts  of  the  testator, 
they  were  erroneous,  and  the  defendant  might  and  ought  to  have 
reversed  them,  and  that  they  were  therefore  not  available  in  bar 
,  to  this  action.     The  counsel  for  the  defendant  answers  the 

I  argument,  by  admitting  that  it  was  an  objection  to  the  actions 

!  in  which  those  judgments  were  recovered,  that  they  are  in  debt 

on  simple  contracts ;  but  he  insists  that  if  the  defendant  does 
not  demur  in  the  first  instance,  he  cannot  afterwards  avail  himself 
of  the  objection  ;  and  he  cited  Edgecumbe  v.  Dcc,f  and  other  cases, 
which  appear  to  us  to  establish  that  *proposition :  and  my  [  *670  ] 
brother  Pell,  with  the  candour  he  always  uses,  gave  up  that 
objection.  Another,  and  more  forcible  objection,  is,  that  the 
defendant  cannot  plead  another  judgment  recovered  on  a  debt 
of  the  testator  in  an  action  commenced  since  the  beginning  of 
the  plaintiff's  suit.  But  how  stands  this  on  the  reason  of  the 
matter?  On  the  death  of  the  testator  it  must  be  left  to  the 
discretion  of  the  executor,  whether  claims  made  on  the  assets  of 
the  testator,  ought  or  ought  not  to  be  disputed.  Here  an  action 
is  brought :  the  executor  pleads  that  his  testator  did  not 
promise :  he  pleads  nothing  else :  and  thereby  admits  that  if 
the  testator  did  promise,  he  has  assets  to  pay  the  plaintiff. 
This  plea  is  of  Trinity  Term:  in  Michaelmas  Term  another 
creditor  claims  payment  of  a  debt  which  he  charges  to  be  due  to 
him  from  the  testator.  The  executor  makes  no  defence  to  that 
action.  Was  he  to  blame  ?  That  must  depend  on  the  circum- 
stances. We  have  said  he  has  a  discretion  :  we  must  presume 
that  the  reason  why  he  did  not  defend,  was  because  he  knew  the 
claim  was  just ;  and  if  so,  he  acted  properly  in  not  defending. 
Gould  he  then  plead  in  bar  to  that  action  that  this  action  was 
t  Vaughan,  89,  97. 
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Pbincb  then  pending,  and  that  he  had  confessed  assets  herein  ?  No  !  he 
NicHOLsoK.  therefore  had  no  defence,  and  was  right  in  confessing  that 
judgment.  His  situation  with  regard  to  the  first  action  is  now 
materially  changed ;  for  when  he  pleaded  before,  he  had  1,5002. 
assets  unincumbered;  now  he  has  them  charged  with  this 
judgment ;  and  if  he  could  not  plead  this  plea,  he  might  be 
obliged  to  pay  the  debt  twice  in  respect  of  assets  sufficient  to  pay 
it  once  only.  Therefore  the  justice  of  the  case  requires  that  he 
should  be  able  to  plead  this  plea.  Next,  what  were  the  argu- 
ments against  it  ?  None  were  urged  against  the  reason  of  the 
thing,  notwithstanding  all  the  industry  and  ability  of  my  brother 
Pell :  but  it  was  urged  that  there  was  no  precedent  to  be  found : 

[  *67i  ]  this  struck  me  as  a  very  weighty  reason,  *and  the  assertion,  as 
far  as  I  have  examined,  is  correct :  but  it  is  not  necessary  that 
all  modes  of  defence  should  be  found  in  precedent :  our  first  care 
is,  to  examine  whether  the  facts  of  the  case  form  a  defence,  and 
if  they  do,  there  must  be  some  mode  of  bringing  them  before  the 
Court.  That  a  plea  is  new,  is  not  a  new  objection.  In  Ogden  v. 
Waters,  Doug.  452,  Bower  strongly  argued,  that  one  simple 
contract  debt  could  not  be  set  up  as  a  defence  by  an  executor  to 
another  simple  contract  debt,  without  a  judgment:  he  also 
strongly  urged  that  the  plea  was  unheard  of.  Bower  admitted, 
that  if  judgment  had  been  recovered,  it  might  be  pleaded ;  but 
insisted  that  nothing  short  of  a  judgment  could  be  pleaded  pwU 
darrein  continuance :  but  the  Court  said,  how  ean  the  defendant, 
having  confessed  assets  in  one  action,  defend  himself  in  the 
other,  but  by  pleading  that  confession?  and  thereupon  the 
strong  Court  which  then  sate  in  the  King's  Bench,  Willbs, 
AsHURST,  BuLLEB,  and  Lord  Mansfield,  thought  the  plea  a  good 
one.  We  think,  therefore,  following  the  doctrine  of  that  case, 
that  if  the  facts  fmnish  a  legal  defence,  those  facts,  if  put  on 
the  record,  must  make  a  legal  plea.  It  was  strongly  urged  by 
the  counsel  for  the  plaintiff,  that  the  Courts,  on  giving  an 
executor  time  to  plead,  bind  him  not  to  confess  judgment,  as  the 
price  of  the  indulgence ;  and  that  if  he  may  plead  a  judgment 
recovered  puis  darrein  continuance,  it  would  be  making  the  price 
nugatory.  Without  saying  whether  or  not  a  plea  puis  darrein 
continuance  comes  within  the  terms  of  that  condition,  it  is 
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enough  to  say,  that  the  circumstance  does  not  overweigh  our      Pbinob 

judgment  that  this  is  a  legal  plea.     The  counsel  for  the  plaintiff  Nicholson. 

also  urged,  that  the  Court  would  have  given  the  defendant  time 

to  plead  to  the  one  action,  till  judgment  had  passed  on  the 

other ;  but  that  would  be  a  matter  of  indulgence,  and  we  cannot 

think  it  possible,  that,  if  the  facts  constitute  a  legal  defence, 

there  should  not  *be  some  way  of  putting  those  facts  on  the      [  *672  ] 

record  as  a  matter  of  right,  not  as  matter  of  indulgence ;  and 

therefore  it  is,  that  the  Court  gives  judgment,  that  the  plea  is  good. 

Judgment  for  the  defendant. 


FLINDT  V.   SCOTT.  ^^^'^ 

SAME  V.   CKOKATT.  —  ' 

(5  Taunt.  674—701 ;  reyg.  8.  C.  15  Eaat,  525—530.)  ^m^. 


A  licence  to  Q.  F.  &  Co.  of  London,  merchants,  on  behalf  of  them- 
selves and  others,  to  export  on  board  a  ship  named,  bearing  any  flag 
except  the  French,  to  a  hostile  port,  and  to  import  from  thence  specified 
goods,  notwithstanding  all  the  documents  may  represent  the  ship  to  be 
destined  to  a  neutral  or  hostile  port,  and  to  whomsoever  such  property 
may  appear  to  belong,  authorizes  an  enemy,  subject  of  the  hostile 
countiy  to  which  the  ship  is  licensed,  legally  to  export  from  London. 

And  therefore  incidentally  legalizes  an  insiurance  made  by  his  agent 
here  for  his  benefit. 

And  it  is  no  objection  to  his  agent's  recovering  for  his  use,  that  the 
loss  is  occasioned  by  the  act  of  the  hostile  trader's  own  state,  from  whose 
acts  he  separated  himself  by  engaging  in  the  traffic  thus  Hcensed.f 

Licences  to  trade  with  an  enemy  are  to  be  construed  liberally,  and 
not,  like  grants  of  property  from  the  Crown,  strictly. 

And  therefore,  although  the  agent,  in  obtaining  the  licence,  did  not 
represent  to  the  Privy  Coimcil  that  he  appHed  on  behalf  of  an  hostQe 
trader,  the  concealment  did  not  vacate  the  licence,  or  vitiate  the  policy. 

These  were  writs  of  error  brought  to  reverse  the  judgments 

of  the  Court  of  King's  Bench  given  (15  East,  525),  in  actions 

upon  a  policy  of  insurance  dated  the  19th  of  April,  1810,  made 

by  the  plaintiff,  as  well  in  his  own  name,  as  for  and  in  the  names 

of  all  persons  to  whom  the  same  appertained  in  part  or  in  all, 

t  The  authority  of  the  case  on  this  Gray  (10  East,  536)  and  other  cases 

point  is  confirmed  and  enlarged  by  where  it  had  been  held  that  a  plain- 

the   judgment   of    the    Exchequer  tijff  insured  could  not  recover  on  a 

Chamber  in  Aubert  v.  Gray  (1862),  loss  occasioned  by  the  act  of  his  own 

;$  B.  &  S.  169;   32  L.  J.  Q.  B.  50,  Government.— E.  C. 
which  finally  overruled  Conway  v. 


[674  J 
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Fltndt      at  and  from  London  to  Archangel,  and  until  safely  warehoused 

g^Q^^  in  the  warehouse  of  the  consignee,  with  liberty  to  carry  simulated 
papers,  upon  goods  in  the  ship  Kranick,  with  Uberty  to  proceed 
and  sail  to,  and  touch  and  stay  at  any  ports  or  places  whatsoever, 

[  *<>75  ]  against  {inter  *alia)  the  perils  of  arrests,  restraints,  and  detain- 
ments of  all  kings,  princes  and  people  of  what  nation,  condition, 
or  quality  soever,  at  a  premium  of  ten  guineas  per  cent.,  to 
return  two  pounds  for  safe  arrival.  By  a  memorandum,  the 
goods  were  specified  and  separately  valued.  The  interest  was  in 
the  first  count  averred  to  be  in  Zuckerbecker,  Elain,  &  Co.,  and 
that  the  policy  was  made  on  their  account.  In  the  second  count 
the  interest  was  averred  in  the  plaintiff.  The  plaintiff  averred 
that  after  the  ship's  arrival  at  her  port  of  destination,  and  before 
the  goods  were  safely  warehoused  in  the  warehouse  of  the  con- 
signee, they  were  hostilely  seized,  detained,  and  carried  away  by 
I)ersons  unknown,  to  wit,  by  certain  enemies  of  the  King,  and 
wholly  lost.  The  special  verdict  in  substance  stated  that  the 
policy  was  effected  by  the  plaintiff,  who  was  a  British  merchant 
resident  in  London,  and  was  subscribed  by  the  defendant.  That 
by  a  memorandum  on  the  policy  communicated  to  and  signed 
by  the  defendant,  the  insurance  was  declared  to  be  upon  certain 
sugars  therein  specified.  That  the  goods  were  colonial  produce, 
and  were  the  property,  and  the  plaintiff  shipped  them  by  order 
and  on  account,  of  Zuckerbecker,  Elain,  &  Co.,  subjects  of,  and 
resident  in  Bussia,  on  board  the  Kranick^  (a  Hamburgh  ship, 
bearing  a  Hamburgh  flag:)  that  the  policy  was  effected  by  the 
plaintiff  by  their  orders  and  to  secure  their  interest  in  the  goods, 
and  that  by  their  like  orders  the  plaintiff,  with  the  intention  to 
protect  the  goods  so  shipped,  applied  for  and  obtained,  (bat 
without  stating  in  his  petition  to  the  Lords  of  Council,  that  he 
applied  as  the  agent  or  by  the  orders  of  Zuckerbecker,  Elain, 
&  Co.,  or  of  any  other  Bussian  subjects,  or  on  their  behalf,)  a 
licence  under  the  Act  48  Geo.  III.  c.  126,  s.  2,t  dated  3rd  April, 
1810,  and  signed  by  a  principal  Secretary  of  State,  to  6.  Flindt 
&  Co.  of  London,  merchants,  on  behalf  of  themselves  and  others, 

£  'ere  ]      permitting  them  to  load  and  export  on  board  the  *Kranick, 
bearing  any  flag  except  the  French,  a  cargo  of  (amongst  other 
t  Eep.  Stat.  Law  Rev.  Act,  1872  (No.  2). 
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things)  colonial  produce  from  London  to  Archangel,  and  to  Flindt 
import  from  thence  on  board  the  Kranick,  a  cargo  of  such  scott. 
goods  as  were  permitted  by  law  to  be  imported,  except  spirits, 
stock  fish,  and  oil,  to  any  port  of  the  United  Kingdom;  the 
master  to  be  permitted  to  depart  to  any  port  not  blockaded, 
notwithstanding  all  the  documents  which  accompanied  the  ship 
and  cargo  might  represent  them  to  be  destined  to  any  neutral 
or  hostile  port,  and  to  whomsoever  such  property  might  appear 
to  belong,  provided  that  the  tonnage  of  the  vessel  and  the  time 
of  her  clearance  out  should  be  endorsed  on  that  licence,  and  with 
the  usual  proviso  for  convoy  and  depositing  the  licence.  That 
the  annexed  order  in  coimcil,  on  which  the  licence  issued,  was 
made  on  "  the  petition  of  Flindt  &  Go.  of  London,  merchants, 
on  behalf  of  themselves  and  others,  and  ordered  that  a  licence 
should  be  granted  to  the  petitioners,  for  permitting  them  to 
export  on  board  the  Kranick"  the  goods,  and  on  the  terms 
expressed  in  the  licence.  That  the  captain  of  the  ship,  having 
regularly  cleared  her  at  the  custom-house  in  London,  and  the 
tonnage  of  the  vessel,  and  the  time  of  her  clearance  from  her 
port  of  lading,  being  regularly  indorsed  on  the  licence,  sailed 
from  London  on  81st  May  with  all  proper  papers  and  documents, 
and  the  licence,  on  board,  with  convoy,  on  the  voyage  insured, 
and  arrived  at  Archangel,  a  port  in  the  Baltic,  in  the  Bussian 
dominions,  not  at  any  time  blockaded.  On  18th  July  the 
ship  and  goods  on  board  were  seized  and  detained  by  persons 
acting  under  the  authority  of  the  Emperor  of  Bussia :  the  ship 
was  afterwards  released  as  neutral,  but  the  whole  of  the  cargo 
was  on  18th  August  condemned  by  a  final  sentence  pronounced 
by  the  Archangel  committee  of  neutral  navigation,  ''actually 
confiscating  the  cargo  of  the  Hambro'  ship  Der  Kranick,  which 
was  represented  as  having  come  from  Angra,  on  Aground  of  the  [  *677  ] 
papers,  which  were  made  to  appear  as  having  been  issued  and 
signed  at  Angra,  having  been  discovered  to  be  fallacious,  and 
that  the  cargo  was  not  taken  on  board  in  a  neutral  or  friendly, 
but  an  enemy's  port ;  that  consequently  such  cargo  having  been 
represented  in  a  false  light,  must  be  subjected  to  the  fate  pre- 
scribed by  the  second  article  of  the  imperial  ukaz  respecting 
neutral  navigation,  dated  fourteenth  May,  one  thousand  eight 
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Flikdt  hundred  and  nine."  The  ship  Der  Kranich  was  exempted  from 
Scott.  confiscation,  as  being  neutral,  and  suffered  to  depart  with  a  cargo 
of  Bussian  production.  That  by  this  seizure  and  condemnation 
the  goods  were  wholly  lost  to  the  persons  so  interested  therein. 
That  long  before  the  obtaining  the  licence,  the  shipment  of  the 
goods,  the  effecting  of  the  policy,  and  the  sailing  of  the  vessel 
upon  the  voyage,  and  from  thence  until  that  present  time,  there 
had  been  and  still  was  open  war  between  his  Majesty  and  the 
Emperor  of  Bussia.  After  judgment  pronounced  in  the  Court 
of  Edng's  Bench  for  the  defendant,  the  plaintiff  assigned  the 
general  errors. 

The  case  was  first  spoken  to  in  Trinity  Term,  and  again  in 
Michaelmas  Term,  1813,  by  Toddy  for  the  plaintiff,  who  stated 
that  there  were  two  questions  in  this  case,  1.  Whether  the 
insurance  were  legal ;  2.  Whether  the  terms  of  it  comprehended 
the  loss  which  had  occurred. 

[These  points  having  been  elaborately  argued,  the  Court  took 
time  for  consideration.] 

[  606  ]  Judgment  was  now  pronounced  in  the  absence  of  Gibbs,  C.  J., 

who  had  been  of  counsel  in  the  cause,  and  Wood,  B.  who  was 
confined  by  indisposition,  by 

Thomson,  C.  B.  : 

His  Lordship  stated  the  declaration  and  the  special  verdict 
at  large.  The  merits  of  this  case  must  mainly,  if  not  entirely, 
depend  on  the  effect  and  operation  of  the  licence,  under  which 
the  cargo,  the  subject  of  the  insurance  in  question,  was  shipped. 
If  the  shipment  made  under  the  sanction  of  the  licence  is  legal, 
[  *697  ]  then  the  insurance  on  it  must  be  so  too,  *and  the  underwriter 
is  responsible  for  the  loss  that  has  happened  by  the  seizure  of 
the  cargo,  unless  he  can  establish  some  good  ground  for  being 
discharged  from  that  responsibility.  It  is  proper  to  consider  the 
nature  and  end  of  such  a  licence  as  the  present,  issued  by  the 
Government  of  this  country  during  hostilities  with  foreign 
nations ;  there  can  be  no  doubt  but  that  the  sovereign  may> 
during  a  war,  equally  licence  the  trading  of  any  of  his  subjects 
with  an  enemy,  or  licence  enemies  to  trade  with  his  subjects. 
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The  great  object  of  obtaining  such  an  intercourse  by  such  licence  Flihdt 
was  to  provide  the  means  of  exporting,  notwithstanding  the  scott. 
pressure  of  war,  the  manufactures  of  this  country,  and  to  receive 
in  return  from  the  other  country  such  articles  as  we  most  stood 
in  need  of ;  and  that  was  particularly  the  case  with  respect  to 
Bussia :  we  wanted  the  produce  of  that  country  in  general,  and 
especially  the  article  of  naval  stores.  And  these  licences  to 
trade,  however  they  may  have  been  formerly  construed  strictly, 
are  now  in  all  Courts  construed  more  liberally,  and  favourably 
to  trade,  in  order  to  effectuate  the  benefits  intended  to  result 
from  them.  There  is  in  the  present  instance  nothing,  either  in 
the  terms  of  the  licence,  or  in  the  principles  of  public  policy, 
which  ought  to  restrict  the  operation  of  the  authority  given  to 
the  exportation  of  property  belonging  to  the  subjects  of  this 
country  only ;  on  the  contrary,  the  licence  is  granted  to  Gustavus 
Plindt  &  Co.  of  London,  merchants,  on  behalf  of  themselves  and 
others,  to  export  a  cargo  from  London  to  Archangel,  being  an 
enemy's  port,  and  to  import  from  thence  in  the  same  ship  a 
eargo  of  such  goods  as  are  permitted  by  law  to  be  imported, 
(with  some  exceptions),  to  any  port  in  the  United  Kingdom, 
notwithstanding  all  the  documents  which  accompany  the  ship 
and  cargo  may  represent  the  same  to  be  destined  to  any  neutral 
or  hostile  port,  and  to  whomsoever  such  property  *may  appear  [  ♦698  ] 
to  belong:  terms,  which  to  me  sufficiently  indicate  that  the 
cargo,  either  outwards  or  homewards,  might  legally  comprehend 
the  property  of  enemies.  And  these  terms  have  been  adopted 
for  that  very  purpose,  which  terms  in  the  opinion  of  the  very 
learned  Judge  of  the  Court  of  Admiralty,  (as  appears  from  the 
case  of  the  Cousine  Marianne),  have  in  that  Court  been  held  to 
exclude  all  inquiry  in  whom  the  property  is  vested.  Our  Govern- 
ment, in  licensing  a  trade  directly  with  the  enemy  at  this  port, 
must  have  had  a  view  both  to  exportation  and  importation. 
Why  may  not  the  licence  be  construed  to  permit  the  exportation 
of  a  cargo  by  an  enemy  to  that  hostile  port,  from  whence  the 
return  cargo  is  to  be  imported  ?  The  cargo  exported  from  this 
country  must  necessarily  be  consigned  to,  and  ultimately  become 
the  property  of  a  foreigner  at  that  port :  why  then  may  it  not 
be  permitted  to  the  foreigner  at  once  to  acquire  the  property 
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Flihdt  here,  and  to  export  the  goods  by  his  agent  in  this  country  ?  In 
sooTT.  Feise  and  Another  v.  Bell,  4  Taunt.  4,f  under  a  licence  to  a 
British  merchant  by  name,  on  behalf  of  himself  and  otiiers,  to 
export  a  cargo  to  St.  Petersburgh,  and  to  import  a  cargo  from 
thence;  though  an  alien  enemy  was  interested  both  in  the 
exported  and  imported  cargoes,  yet  the  Court  of  Common  Pleas 
held  that  it  was  no  objection  to  the  plaintiffs  recovering  on  their 
insurance.  In  Morgan  v.  Oswald^  8  Taunt.  654,  a  question  arose 
upon  a  licence  granted  to  a  British  merchant,  that  a  ship  might 
go  to  an  hostile  port,  and  bring  home  a  cargo  of  goods.  It 
permitted  a  vessel,  bearing  any  flag  except  the  French,  to 
proceed  in  ballast  from  any  port  north  of  the  Scheldt,  to 
Archangel,  or  any  other  port  in  the  White  Sea,  there  to  load  a 
cargo  of  such  goods  as  were  permitted  by  law  to  be  imported 
(with  some  exceptions),  and  to  proceed  with  the  same  to  a  port 
of  the  United  Kingdom.  It  was  held,  that  licence  authorized 
r  *^^^  ]  the  importation  of  goods,  the  property  of  an  alien  enemy,  *the 
subject  of  that  hostile  country ;  and  therefore  authorized  him  to 
insure  and  to  enforce  his  contract  of  insurance  in  the  Courts  of 
this  country.  In  the  case  of  RoUnson  v.  Touray,  1  Maule  & 
Selw.  217,  which  arose  on  the  same  ship,  licence  and  policy,  the 
Court  of  King's  Bench  adopted  the  same  doctrine.  In  the  case 
of  Fenton  and  Another,  Assignees  of  Reunauds,  Bankrupts,  r. 
Pearson,  16  East,  419,  the  Court  of  King's  Bench  determined 
that  a  trading  licence  from  the  Crown  to  British  merchants  to 
send  a  ship  in  ballast  to  an  enemy's  port,  there  to  receive  and 
load  a  cargo,  and  import  it  into  this  country,  by  legalizing  the 
purchase  by  the  subject,  legalized  the  sale  by  the  enemy,  and 
impliedly  legalized  his  right  to  stop  the  goods  in  transitxiy  after 
their  arrival  in  port  here,  upon  the  intermediate  insolvency  of 
the  vendees,  the  whole  price  not  being  paid,  and  the  part  that 
had  been  paid  being  offered  to  be  refunded ;  and  that  the  alien 
enemy  was  permitted  to  employ  an-  agent  here  for  that  purpose. 
The  assignees  of  the  vendees,  who  had  become  bankrupts,  were 
therefore  not  allowed  to  recover  against  him  in  an  action  of 
trover.  The  second  objection  made  to  the  plaintiff's  recovering 
in  this  case,  was,  that  the  underwriters  were  not  answerable  for 

t  13  E.  E.  549. 
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this  loss,  because  it  was  occasioned  by  the  act  of  the  Bussian  Flindt 
Goyemment,  to  which  the  persons  interested  mast  be  supposed  sgott. 
to  have  given  their  assent,  they  being  Bussians.  And  in  support 
of  that  position  two  cases  were  cited,  Touteng  v.  Hubbard,  8  Bos. 
&  P.  291,  t  and  Conway  v.  Oray,  10  East,  536.  The  first  was  a 
case  where  a  British  merchant  chartered  a  Swedish  ship  on  a 
voyage  to  St.  Michael's  for  a  cargo  of  fruit,  and  the  charter- 
party  contained  the  usual  exception  against  the  restraint  of 
princes;  and  the  ship  being  prevented  from  reaching  St. 
Michael's  within  the  fruit  season  by  an  embargo  laid  on  Swedish 
vessels  by  the  British  Government,  the  question  was,  whether 
the  Swedish  owner  acquired  a  right,  by  proceeding  on  the 
*voyage  after  the  embargo  was  taken  off,  (when  it  was  too  late  [  '700  ] 
to  obtain  a  cargo),  to  recover  the  freight  against  the  British 
merchant.  The  Court  determined  that  he  had  no  such  right ; 
and  they  went  farther,  and  determined,  what  was  not  then  a 
-question  before  them,  that  an  insurance  upon  the  property  of  a 
foreigner  against  a  loss  remotely  occasioned  by  an  act  of  his  own 
state  would  be  illegal.  It  was  not  the  main  question  in  that  case, 
though  certainly  it  was  so  decided.  The  case  of  Conway  v.  Gray 
proceeded  in  a  degree  on  the'  authority  of  Touteng  v.  Hubbard. 
In  that  case  it  was  decided,  that  an  American  subject  could  not 
recover  for  a  loss  sustained  by  reason  of  an  embargo  laid  on  in 
one  of  the  ports  of  his  own  country  by  his  own  Government. 
But  these  decisions,  even  supposing  them  to  be  correct  as  applied 
to  the  cases  in  which  they  were  made,  do  not  affect  the  present 
case ;  for  if  this  licence  is  to  be  deemed,  (which  I  think  it  is), 
sufficient  to  cover  the  Bussian  property,  and  authorizes  a  trading 
to  the  enemy's  port ;  that  incidentally  legalizes  the  insurances 
made  on  that  property,  which  must  protect  it  throughout,  till 
the  conclusion  of  that  risk,  just  as  if  it  had  belonged  to  British 
subjects.  The  underwriters  knowing  that  these  goods  are  going 
to  Bussia,  to  an  enemy's  port,  and  being  willing  that  the  ad- 
venture should  proceed  with  simulated  papers  and  documents, 
assent  to  the  design  of  the  owners  of  the  goods  to  contravene 
the  regulations  of  that  country,  to  which  they  are  to  be  consigned, 
and  take  on  themselves  the  risk  of  confiscation  in  the  event  of 

t  6  E.  E.  791. 
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FuHDT  the  frand  being  detected.  The  effect  of  the  licence  is,  to  convert 
Scott.  this  Bussian,  though  an  alien  enemy,  as  it  were,  into  an  alien 
friend,  and  so  far  to  separate  him  from  the  acts  of  his  Grovem- 
ment,  as  concerns  the  subject  matter  of  this  licence.  Lord 
Ellenbobough,  in  the  case  of  Uspariclia  y.  Noble y  18  East,  332, f 
has  delivered  himself  so  forcibly  and  clearly  on  that  point,  and 
[  *70i  ]  the  circumstances  of  that  case  in  many  ^respects  resemble  the 
present  so  much,  that  I  shall  make  no  apology  for  stating  that 
judgment  at  large.  [His  Lordship  then  stated  that  case,  and 
read  the  whole  of  Lord  Ellenbobouoh's  judgment  thereon], 
adding.  This  opinion  seems  to  go  all  the  length  of  establishing 
the  right  of  this  plaintiff  to  sue  and  recover  in  the  present  cause, 
though  it  is  perfectly  well  known  that  his  Lordship  has  not 
entirely  adhered  to  the  judgment  he  had  formerly  given,  bat 
that,  on  the  contrary,  in  the  case  now  in  judgment  he  contrasts 
it  with  the  opinion  he  had  given  in  the  case  that  has  been  cited. 
The  result  of  the  whole  is,  that  we  are  clearly  of  opinion,  (though 
the  reasons  of  that  opinion,  I  ought  to  say,  are  my  own  only), 
that  as  the  case  appears,  the  licence  legalizes  the  whole  transac- 
tion, the  insurance  in  question  was  properly  made,  and  the 
circumstance  that  the  confiscation  of  the  property  was  made  by 
the  Eussian  Government,  will  not  affect  the  plaintiff's  right  to 
recover  in  this  action.  And  therefore  the  judgment  of  the  Court 
of  King's  Bench  ought  to  be  reversed,  and  judgment  ought  to  be 
given  for  the  plaintiff.  I  should  add,  that  Mr.  Baron  Wood, 
who  is  prevented  from  attending  by  indisposition,  concurs  in  the 
judgment  of  the  Court. 

Judgment  for  the  plaintiff, 

t  12  R  E.  360. 
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MILES  V.   EOSE  and  Another.  isu. 

(5  Taunt.  705—706;  S.  C.  1  MarshaU,  313—315.)  ^^'^ 

The  flux  and  reflux  of  the  tide  is  primd  facie  evidence  of  a  navigable        r  705  ] 
liver. 

But  not  absolutely  inconsistent  with  an  exclusive  right. 

A  judgment  in  an  action  on  the  case,  disaflSrming  an  exclusive  right 
to  a  river,  is  strong  evidence  in  another  action  trying  the  same  right, 

But  not  conclusive. 

This  was  an  action  upon  the  case  for  obstructing  the  plaintiff's 
barges  in  navigating  a  certain  navigable  river  called  Bainham 
Creek  :  and  upon  the  trial  of  the  cause  by  a  common  jury  at  the 
last  Chelmsford  summer  assizes,  before  Le  Blanc,  J.,  a  verdict 
had  passed  for  the  plaintiff,  which  Beat,  Serjt.  now  moved  to  set 
aside.  He  stated  that  the  plaintiff  proved  that  the  place  was  a 
creek  running  down  from  a  bridge  called  Bed-Bridge,  in  Essex, 
to  the  Thames,  in  which  creek  the  tide  flowed  and  re-flowed  as 
far  as  that  bridge ;  and  that  boats  and  vessels  came  up  the  creek: 
but  on  cross  examination  it  appeared  that  nearly  all  the  vessels 
came  to  load  or  discharge  cargoes  at  a  wharf  of  the  defendants' 
on  the  side  of  the  creek  near  Bed-Bridge ;  a  few  boats,  however, 
had  landed  their  cargoes  at  Bed-Bridge,  not  at  the  defendants' 
wharf ;  that  boats  with  parties  of  pleasure  had  been  known  to 
sail  up  the  creek,  and  boats  came  with  persons  who  cut  reeds 
along  the  banks  of  the  *creek.  That  for  the  defendants,  who  [  *706  ] 
claimed  the  soil  of  the  creek,  it  was  proved,  that  they  purchased, 
for  a  large  price,  their  premises,  which  were  conveyed  to  them 
by  the  description  of  Bainham  wharf  and  creek.  That  the  creek 
was  not  navigable  till  the  predecessors  of  the  defendants  had,  at 
a  considerable  expense,  made  it  so,  and  erected  a  wharf ;  that 
the  defendants  had,  for  many  years,  received  from  the  owners  of 
vessels  which  frequented  their  wharf,  and  amongst  others  from 
the  plaintiff  himself,  not  only  wharfage,  but  also  tolls  for 
navigating  the  creek.  He  was  not  instructed  to  state  that 
Lb  BuiNC,  J.  was  dissatisfied  with  the  verdict.  The  question 
-was  of  great  importance  to  the  defendants,  and  this  verdict  would 
bind  their  right  for  ever. 


624  1814.    C.  P.    5  TAUNT.  706.  Lb.b: 

MiLBs       GiBBS,  Ch.  J.  : 

Rose.  Upon  the  defendants'   own  shewing,  the  case  is  extremely 

doubtful.  The  flowing  of  the  tide,  though  not  absolutely  incon- 
sistent with  a  right  of  private  property  in  the  creek,  is  strong 
prima  facie  evidence  of  its  being  a  public  navigable  river,  and 
the  cutting  of  reeds  is  a  very  strong  act  indeed,  and  even  as  to 
the  pleasure-boats,  if  a  person  wishes  to  protect  his  exclusive 
possession,  he  must  keep  up  the  evidence  of  his  right  by  guarding 
it  against  intruders.  The  judgment  in  this  case,  though  it  is 
evidence,  and  strong  evidence,  in  another  action,  is  not  con- 
clusive evidence,  as  was  determined  in  this  court  about  30  years 
since  in  the  case  of  a  water-course.  The  Court  saw  no  ground 
for  granting  a  rule.  The  defendants  might  provoke  another 
action  if  they  thought  that  they  could  produce  stronger  evidence 
in  support  of  their  right. 

Heath,  J. : 

The  flux  and  reflux  of  the  tide  is  strong  prinid  facie  evidence 
that  this  was  a  navigable  river,  and  as  for  the  circumstance  of 
the  defendants  scouring  the  channel,  they   might  have   done 

that  for  their  own  convenience. 

Rule  refused. 


18H.       WAUGH   AND  Wife,   Administbatrix  of  PHILLIPS, 
—  V.  BUSSELL. 

[  707  ]  (5  Taunt.  707—711 ;  S.  C.  1  Marshall,  311—313,) 

Bond,  conditioned  to  pay  100/.  by  six  equal  payments  of  16^  13s,  4d. 
on  the  3rd  of  October  in  every  year  nntil  the  full  sum  of  one  x>oiiiid8 
was  paid.  A  stranger  inserted  the  word  hundred  between  one  and 
pounds:  Held  that,  the  sense  being  sufficiently  manifest  before  the 
alteration,  that  the  condition  was  for  payment  of  100^  by  six  yearly 
instalments  of  16/.  13«.  4d. ;  the  insertion  of  the  word  hundred  did  not 
alter  the  sense,  and  was  therefore  immaterial,  and  did  not  destroy  the 
bond. 

In  debt  on  bond,  and  oyer  craved,  the  condition  set  out  by  the 

plaintiff,  was,  that  if  the  defendant,  his  heirs,  &c.  should  pay  to 

Elizabeth  Phillips  the  intestate,  her  executors,  &c.  the  full  sum 

of  lOOL  by  six  equal  payments,  that  is  to  say,  the  sum  of 

16Z.  18s.  4d.  each  and  every  year,  with  interest  on  the  same. 
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the  first  payment  to  be  made  good  and  paid  on  the  8rd  day  of  Wauoh 
October,  1812,  and  the  same  sum  annually  on  the  8rd  day  of  bussell. 
October  in  each  year  with  interest,  until  the  full  sum  of  lOOZ. 
should  be  paid,  without  fraud,  &c.  according  to  the  true  intent 
and  meaning  of  that  condition,  then  the  bond  should  be  void. 
The  defendant  pleaded  non  eat  factum ;  and  upon  the  trial  of  the 
cause  before  Chambre,  J.  at  the  sittings  in  London  after  Hilary 
Term,  1814,  the  proof  was,  that  the  bond,  which  had  been 
prepared  by  a  schoolmaster,  was  left  in  his  custody,  as  a  friend 
of  the  parties  ;  he  discovering  that  the  word  hundred  had  been 
omitted  in  the  last  place  where  the  condition  above  set  out  states 
it  to  occur,  so  that  when  the  bond  was  executed,  the  condition 
was  for  payment  of  the  instalments  **imtil  the  full  sum  of  one 
pounds  should  be  paid,"  he  without  the  knowledge  of  either 
party,  interlined  the  word  hundred  between  "  one "  and 
**  pounds."  The  defendant  insisted  that  the  action  could  not  be 
maintained,  for  that  either  the  alteration  had  wholly  avoided  the 
bond,  or  else  the  declaration  varied  from  the  bond  such  as  it 
originally  was  executed.  Chambre,  J.  nonsuited  the  plaintifif, 
reserving  the  point. 

Vaughan,  Serjt.  in  Easter  Term,  1814,  obtained  a  rule  nisi 
to  set  aside  the  nonsuit  and  have  a  new  trial,  upon  the  grounds, 
1.  That  the  interlineation  was  of  an  immaterial  *word,  the  sense  [  *708  ] 
of  the  condition  being  suflBciently  apparent  without  it,  and  not 
altered  by  the  insertion,  and  that  an  alteration  in  an  immaterial 
part  would  not  vitiate  the  bond,  even  if  made  by  the  obligor, 
a  fortioriy  by  a  stranger.  4  Co.  Dig.  166.  Fait,  F.  1.  2ndly, 
That  a  variance  in  small  things  will  not  vitiate;  the  plaintifif 
did  no  more  than  read  the  bond  as  it  ought  to  be  read. 

[After  argument,  the  Court  discharged  the  rule,  holding  that 
there  was  a  fatal  variance  between  the  declaration  and  the 
bond.] 

The  plaintiffs  having  brought  another  action  upon  the  bond,       [  7io  ] 
and  on  oyer  set  out  the  condition  such  as  it  was  originally 
executed  "  until  the  full  sum  of  one  pounds  is  paid,"  upon  the 
trial  of  the  cause  at  the  Gloucester  summer  assizes  1814,  before 

B.B. — ^VOL.  XV.  8  s 
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Waugh  Dallas,  J.  the  jury  found  a  verdict  for  the  plaintiff  on  the  issue 
BussELL.  oi  non  est  factum,  which  Best,  Serjt.,  with  the  permission  of  the 
learned  Judge,  now  moved  to  set  aside,  upon  the  ground  that  the 
interlineation  of  the  word  '^hundred'*  had  been  made  by  a 
stranger  in  a  material  part,  and  had  destroyed  the  bond.  In 
support  of  this  proposition,  he  cited  PiggotVs  case,  11  Co.  Rep. 
27,  2nd  ref., ''  that  when  a  deed  is  altered  in  a  point  material  by 
the  plaintiff  himself,  or  by  any  stranger,  without  the  privity  of 
the  obligee,  be  it  by  interlineation,  addition,  rasing,  or  the 
drawing  of  a  pen  through  the  midst  of  any  material  word,  that 
the  deed  thereby  becomes  void."  S.  P.  Cro.  El.  626.,  Markham 
V.  Gonaston.  This  was  an  alteration  in  a  material  part ;  for  the 
bond,  as  it  was  executed,  was  repugnant  and  insensible :  the 
introduction  of  this  word  "  hundred  "  had  altered  the  nature  and 
effect  of  the  bond.  That  the  obligee  should  lose  his  security, 
was  a  hardship  occasioned  by  his  own  default,  whose  duty  it  was 
safely  to  preserve  it  in  his  own  custody,  lest  it  should  be  altered 
to  the  prejudice  of  the  obligor. 

GiBBS,  Ch.  J. : 

We  think  that  on  the  defendant's  own  shewing  this  was 
an  immaterial  alteration  :  for,  according  to  his  argument,  if  the 
alteration  leaves  the  sense  what  it  was  before,  it  is  immaterial. 
We  think  this  alteration  does  leave  the  sense  of  the  bond  what 
it  was  before  ;  for  the  condition  of  the  bond  is,  that  the  full  sum 
of  lOOZ.  shall  be  paid ;  it  goes  on  to  prescribe  how  it  shall  be  paid, 
viz.  by  six  equal  payments  of  16Z.  13«.  4d.  in  each  and  every 
year  :  it  adds,  until  the  sum  of  "  one  pounds  "  shall  be  paid ; 
but  it  is  sufficiently  manifest  that  the  word  "  hundred  "  is  there 
£♦711]  accidentally  omitted,  and  what  has  preceded  *has  sufficiently 
shewn  what  was  to  be  done.  The  sentence  is  made  intelligible 
by  the  context.  We  therefore  think  that  the  addition  of  the 
word  **  hundred  "  supplies  nothing  but  what  could  be  understood 
before  it  was  inserted,  and  is  immaterial,  and  therefore  does  not 
avoid  the  bond. 

Heath,  J. : 
Enough  of  the  condition  is  sensible  to  shew  the  meaningof  the 
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parties,  and  the  insensible  part  may  be  rejected  as  surplusage      Wauoh 
and  immaterial.  BafesisLL. 

The  rest  of  the  Court  concurred  in 

Refusing  the  rule. 


GREENWOOD    and   Another,    Executors    of    HAM-       ^^a 

Nov,  8fl 

MERSLEY,  Deceased,  v.  The  BISHOP  of  LONDON       — 
AND   a  PAWSON,  Clerk.  [727] 

(5  Taunt.  727—747;  S.  C.  1  Marshall,  292—311.) 

The  pati'on,  being  also  rector  of  B.,  agreed  for  8,750/.  to  convey  to 
D.,  clerk,  the  advowson  in  fee,  and  immediately  to  resign  the  rectory 
and  present  I),  thereto,  pay  Jail  expenses,  and  allow  D.  60/.  for  dilapi- 
dations, and  that  D.  should  have;the  profits  from  a  day  then  past.  The 
ordinary  refused  to  accept  the  vendor  s  resignation,  whereon  D.  agreed 
with  th6  patron  for  the  purchase  of  the  advowson  at  8,000?.,  allowing 
60/.  for  dilapidations,  and  he  was  to  be  entitled  to  the  profits  of  the 
rectory  from  the  same  past  day.  And,  four  days  after,  the  vendor 
agreed  to  grant  him  a  lease  of  the  tithes  for  the  vendor's  life  at  a 
pepper-corn  rent.  The  conveyances  were  accordingly  executed,  and 
money  paid.  Upon  the  death  of  the  vendor,  the  King  presented  to  that 
turn  for  simony,  and  upon  the  death  of  the  King's  clerk,  the  heir  of  the 
vendor  disturbed  the  purchaser,  insisting  that  the  grant  of  the  advowson 
was  void  by  reason  of  simony :  Held,  that  the  conveyance  purporting  to 
carry  the  whole  advowson,  including  the  next  presentation,  was  at  all 
events  (assuming  the  contract  to  be  simoniacal),  no  further  void  than 
the  simoniacal  part  of  the  transaction,  which  could  touch  only  the  next 
presentation,  extended;  and  that  so  much  of  the  conveyance  as  applied 
to  the  legal  part,  the  fee  of  the  advowson,  was  to  be  supported. 

This  was  an  action  of  quare  impedit,  brought  to  recover  the 
presentation  to  the  vacant  rectory Jof  Bradwell  juxta  Mare,  in  the 
county  of  Essex,  to  vehich  the  plaintiffs 'claimed  title,  (more  fully 
stated  in  the  judgment,  post,  p.  641  et  seq.,)  as  the  executors  of 
T.  Hammersley,  (deceased  since  the  avoidance,)  the  survivor  of 
three  grantees  in  fee  of  A.  Wallis,  the  grantee  in  fee  of  M.  Green- 
way,  who  was  seised  as  sister  and  heiress  of  J.  Greenway,  who 
was  seised  as  brother  and  heir  of  Robert  Greenway,  who  was 
seised,  and,  in  1771,  presented  *a  former  George  Pawson,  clerk,  [  •728 "» 
who,  by  usurpation,  presented,  upon  his  own  cession,  G.  Herring, 
and  on  Herring's  death,  himself,  on  whose  death  the  King,  by 
reason  of  simony,  on  Slst  December,  1797,  presented  J.  Gamble, 

8  8  2 
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Obeekwood  on  whose  death  the  rectory  was  now  void.  The  Bishop  dis- 
The  Bishop  claimed,  except  as  ordinary.  The  defendant  Pawson  first  pleaded, 
OF  London,  ^y^^^.  Thomas  Skinner  and  the  deceased  Thomas  Hammersley, 
on  the  avoidance  of  the  church  by  the  death  of  the  late  G.  Paw- 
son,  on  2nd  January,  1798,  presented  H.  Bate  Dudley  as  their 
clerk  to  the  then  Bishop  of  London ;  that  R.  Greenway  in  his 
life-time  was  seised  of  the  advowson  in  trust  only  for  the  deceased 
G.  Pawson ;  that  J.  Greenway  and  M.  Greenway,  during  their 
respective  lives,  until  the  grant  of  the  advowson  made  by  Martha, 
were  also  seised  thereof  in  trust  only  for  the  deceased  G.  Pawson, 
and  that  he  being  so  interested  therein,  and  also  parson  impar- 
sonee  upon  his  own  presentation,  afterwards,  and  while  the 
church  was  full  of  him,  on  22nd  February,  1781,  it  was  by  an 
agreement  between  him  and  H.  B.  Dudley,  then  also  a  clerk,  then 
named  Henry  Bate,  corruptly,  simoniacally,  and  unlawfully,  and 
against  the  form  of  the  statute,  agreed  between  them,  first,  that 
G.  Pawson,  for  8,7502.  should  sell,  and  make  a  good  title  to,  and 
effectually  convey  to  H.  Bate  and  his  heirs,  or  to  whom  he  should 
direct,  within  four  months  from  the  date,  the  perpetual  advowson 
of  that  rectory,  with  the  glebe  and  other  lands,  tithes,  profits, 
privileges,  benefits,  rights  of  patronage  and  presentation  to  the 
same  belonging,  and  which  were  of  the  value  or  income  of 
700Z.  14s.  6d. ;  that  G.  Pawson  should  immediately,  by  resigna- 
tion or  otherwise,  cause  the  rectory  to  become  vacant,  and 
present  H.  Bate  thereto,  and  bear  all  expenses  of  such  resigna- 
tion, presentation,  and  induction,  and  allow  to  H.  Bate,  out  of 
the  second  payment  of  the  purchase  money,  such  sums  as  should 
C  *729  ]  ]yQ  secured  for  dilapidations  by  two  indifferent  *persons,  in  con- 
sideration whereof,  H.  Bate  agreed  to  pay  G.  Pawson  8,750i.  as 
follows ;  5002.  upon  the  execution  of  the  conveyance,  3,250f.  at 
four  months,  deducting  therefrom  as  aforesaid,  and  2,500f.  at 
two  years  from  the  date  of  the  conveyance,  and  that  H.  Bate 
should  be  entitled  to  the  rents,  tithes,  income,  profits,  and  pro- 
duce of  the  rectory,  from  29th  September  then  last;  that  in 
pursuance,  furtherance,  and  part  performance  of  that  corrupt, 
simoniacal,  and  unlawful  agreement,  the  deceased  G.  Pawson, 
on  Ist  March,  1781,  corruptly,  simoniacally,  and  unlawfully 
offered  his  resignation  of  the  rectory  to  the  then  Bishop  of 
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London,  which  the  Bishop  refused  to  accept;   whereupon,  to   Grbknwood 

attain  the  end  of  the  said  corrupt,  simoniacal,  and  unlawful  xhb  Bishop 

agreement,  as  much  as  might  be,  and  in  consideration  thereof,    ^^  London. 

and  of  the  Bishop's  refusal,  on  6th  April  in  the  same  year,  by 

another  agreement,  reciting  that  H.  Bate,  clerk,  had  agreed  with 

the  deceased  G.  Pawson   for  the  purchase  of  the  perpetual 

advowson  of  the  rectory  of  Bradwell  juxta  Mare,  for  8,000t,  and 

had  accordingly  on  that  day  paid  to  Pawson  2,500Z.  in  part 

thereof,  and  thereby  agreed  to  pay  him  the  remaining  5,500i.  at 

two  years  from  that  day,  the  deceased  Pawson,  in  consideration 

thereof,  agreed  with  H.  Bate  to  sell  and  make  a  good  title  to  and 

convey  to  H.  Bate  and  his  heirs,  or  to  whom  he  or  they  should 

direct,  within  one  month  then  next,  the  advowson,  with  the  glebe 

and   other  lands,  tithes,  profits,  privileges,   benefits,   right  of 

patronage  and  presentation  thereto  belonging,  then  of  the  yearly 

value  or  income  of  700Z.  14«.  6d.,  and  would  allow  H.  Bate  601. 

for  dilapidations,  and  that  H.  Bate  should  be  entitled  to  the 

rents,  tithes,  income,  profits,  and  produce  of  the  rectory  from 

29th  September  then  last ;  and  that  on  10th  April  in  the  same 

year,  in  consideration  of  the  several  premises  above  mentioned, 

it  was  further  agreed  in  writing  between  the  deceased  G.  Pawson 

and  H.  Bate,  that  the  deceased  *G.  Pawson,  in  consideration  of       [  *730  ] 

the  rent  thereinafter  mentioned,  should  demise  to  Bate  all  the 

tithes,  great  and  small,  with  the  glebe  lands  and  other  lands, 

and  profits,  to  the  rectory  of  Bradwell  belonging,  to  hold  from 

Michaelmas  then  last,  for  the  term  of  99  years,  if  the  deceased 

G.  Pawson  should  so  long  live,  at  a  peppercorn  rent ;   and  the 

deceased   G.   Pawson  engaged  to  execute  a  lease  with  proper 

covenants  and  authorities  to  Bate,  or  whom  he  should  appoint, 

for  the  recovery  of  the  tithes  and  profits,  by  virtue  of  all  which 

premises.  Bate,  on  the  same  day,  entered  into  the  possession  of 

the  tithes,  with  the  glebe  lands  and  other  lands  to  the  rectory 

belonging,  and  received  the  profits  thereof,  and  continued  to 

receive  the  same  continually  until  the  death  of  the  deceased 

G.  Pawson,  and  the  defendant  averred  that  the  grant  in  the 

declaration  mentioned  to  be  made  by  M.  Greenway  to  A.  Wallis 

was  made  to  him  in  trust  only  for  Bate  Dudley,  his  heirs,  and 

assigns,  and  was  so  made  with  his  privity  and  consent,  in  fur- 
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Gbeenwood  therance  qI  the  said  corrupt,  simoniacal,  and  unlawful  agree- 
The  Bishop  i^^nt,  and  to  confirm  and  establish  the  same,  and  attain  the  end 
OP  LoKDOK.  thereof,  as  much  as  might  be,  whereby,  and  by  force  of  the 
statute,  the  same  was  void  in  law,  and  nothing  passed  thereby : 
that  the  late  G.  Pawson  died,  leaving  the  defendant  G.  Pawson, 
his  eldest  son  and  heir  at  law,  whereupon  the  interest  of  the 
deceased  G.  Pawson  in  the  advowson  descended  to  him,  where- 
fore he  prayed  judgment.  In  his  second  plea,  after  averring  the 
same  introductory  facts,  the  defendant  Pawson  pleaded  the 
agreements  of  the  6th  and  10th  of  April,  1781,  as  corrupt  and 
simoniacal  agreements,  and  averred  that  the  entry  of  Bate,  and 
grant  to  A.  Wallis,  were  in  furtherance  thereof.  To  these  pleas 
the  plaintiffs  demurred  generally,  and  the  defendant  joined  in 
demurrer.  After  several  continuances,  the  plaintiffs  in  Michael- 
mas Term  entered  on  the  roll  a  suggestion  of  the  Bishop's 
[  *7S1  ]  decease  ^since  the  last  continuance,  and  before  that  day,  and 
that  the  defendant  G.  Pawson  had  survived  him,  which  allega- 
tion of  the  plaintiffs  the  defendant  Pawson  did  not  deny,  but 
admitted,  therefore  it  was  awarded  that  there  should  be  no 
further  proceedings  in  the  plea  aforesaid  against  the  Bishop,  and 
the  record  was  further  continued  by  curia  advisari  viilt. 

This  case  was  twice  argued,  first  in  Easter  Term,  1814,  by 
Besty  Serjt.  for  the  plaintiffs,  and  Lens,  Serjt.  for  the  defendant 
Pawson,  and  again  in  Trinity  Term,  by  Shepherd,  Solicitor- 
General,  for  the  plaintiffs,  and  Vaughan,  Serjt.  for  the  defendant 
Pawson. 

The  counsel  for  the  plaintiffs  first  considered  the  case,  as  it 
would  stand,  treating  all  the  instruments  as  one  conveyance. 
Neither  the  statute  nor  the  common  law  avoids  this  conveyance 
of  the  advowson.  As  well  the  statute  81  Eliz.  c.  6,  s.  5,  as  that 
of  12  Ann.  st.  2,  c.  12,  inflict  on  the  offending  patron  the  same 
specific  punishment,  namely,  the  forfeiture  to  the  Crown  of  the 
next  presentation  "  for  that  time  or  turn  only,**  which  Sir  H. 
B.  Dudley  has  already  suffered  by  the  King's  presentation  of 
Mr.  Gamble  for  simony.  The  words  of  the  Acts  afford  a  strong 
inference  that  the  Legislature  meant  to  exclude  all  other  penalty. 
Next,  as  to  the  common  law,  there  have  been  diverse  opinions 
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whether  simony  was  an  oflFence  at  the  common  law :  perhaps  aREKNWooD 
they  are  reconcileable  by  that  which  Db  Grey,  Ch.  J.  said  in  the  thb  bishop 
case  of  Barrett  v.  Glubhy  2  Bl.  1054,  that  corrupt  presentation  ^*  London. 
was  an  offence,  though  not  known  by  the  name  of  simony.  Ad- 
mitting the  first  agreement  to  be  void,  so  far  as  regards  the  next 
presentation,  the  simony  did  not  vitiate  the  grant  of  the 
advowson.  Bishop  of  Lincoln  v.  Wolforstan^  3  Burr.  1510. 
The  reporter  says,  "  the  Court  were  clear  that  a  grant  of  a  next 
presentation,  or  of  an  advowson,  made  after  the  church  was 
actually  fallen  vacant,  was  a  void  grant,  quoad  the  fallen  vacancy." 
But  in  the  case  of  *Barrett  v.  Gluhb,  2  Bl.  1055,  Blackstonb,  J.  [  •732  ] 
says,  "I  was  counsel  in  Wolforstan's  case,  and  have  a  very  full 
note  of  it,  but  not  a  hint  of  any  opinion  by  the  Court  that  such 
grant  of  an  advowson  was  void."  It  is  immaterial  whether  the 
legal  subject  of  the  purchase  were  an  advowson,  or  any  large 
landed  estate,  the  purchase  of  which,  it  is  impossible  to  contend, 
would  be  void,  by  reason  that,  at  the  time  of  the  conveyance,  the 
purchaser  should  contract  with  the  vendor  that  the  latter  should 
resign  one  of  the  livings  on  the  estate.  It  is  true  that  in  Black- 
stone's  Report  De  Grey,  Ch.  J.  is  made  to  say,  "  No  conveyance  of 
an  advowson  can  be  affected  by  this  Act,  unless  so  far  as  it  affects 
the  immediate  presentation.  And  therefore  a  sale  of  an  advowson^ 
the  church  being  actually  void,  is  simoniacal  and  void  in  respect 
to  the  present  vacancy;"  and  cites  Walker  v.  Haminersley,  3 
Lev.  116,  Skinn.  90.  But  Db  Grey,  J.  could  hardly  have  used  that 
language,  for  in  the  report  of  the  same  case  in  Bac.  Abr.  Simony, 
A.  (supposed  to  be  by  Serjt.  Sayer,  as  it  first  appeared  in  his 
last  folio  edition  of  Bacon,)  De  Grey,  Ch.  J.  is  made  to  say,  **  if 
an  advowson  be  granted  during  a  vacancy  of  the  benefice,  the 
presentation  upon  that  vacancy  does  not  pass  by  the  grant,  it 
being  a  fruit  fallen,  or  as  is  laid  down  in  the  case  of  Leak  v.  Bab- 
ingtoriy  Cro.  El.  811,  a  chose  in  action."  The  language  in  this  latter 
report  is  certainly  more  consonant  to  the  fact.  And  though  the 
Court  in  the  supposed  expressions  of  De  Grey,  Ch.  J.,  as  well  as  in 
some  other  older  cases  seem  to  found  their  opinion  upon  the 
illegality  of  the  grant  of  the  vacant  presentation,  yet  the  decisions 
did  not  necessarily  rest  on  that  principle,  for  they  might  all  be 
sustained  on  the  ground  that  the  vacant  presentation  was  a  fruit 
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Gbxekwood  fallen,  and  not  within  the  terms  of  the  grant ;  for  as  a  man  who 
Thb  Bishop  conveys  an  estate  with  com  cut  upon  it,  does  not  thereby  pass 
OF  LoMDOK.  ^Q  gQj^ .  gQ  jjjQ  person  who  sells  an  advowson  with  the  church 
vacant,  does  not  thereby  pass  that  presentation.  It  is  clear  from 
[  *7ZZ  ]  this  circumstance  *that  the  presentation  would  not  pass :  for 
suppose  a  church  vacant,  and  the  patron  dies,  the  heir  sells  the 
advowson  :  but  the  presentation  is  already  gone  to  the  executor, 
not  to  the  heir :  and  the  facts  in  the  case  cited  of  Walker  v. 
Hammersley^  8  Lev.  116,  shew  this  to  be  the  ground  there  taJcen, 
for  the  articles  did  not  purport  to  pass  the  presentation  as  part 
of  the  advowson,  but  contained  a  separate  covenant  that  the 
grantor  will  present  to  the  vacant  turn  such  clerk  as  the  pur- 
chaser shall  appoint.  (To  this  the  Court  agreed.)  Although 
the  expressions  imputed  in  the  report  of  Barrett  v.  Glubb  in 
Bacon,  which  is  but  a  loose  note  of  Serjt.  Sayer's  to  Db  Gbbt, 
Ch.  J.,  countenance  very  much  the  doctrine  which  will  be  urged 
for  the  defendant,  that  the  mixture  of  an  illegal  with  a  legal 
contract  avoids  the  whole,  yet  Blacestone,  J.  helped  to  decide 
that  case,  and  was  counsel  in  the  case  in  Burr,  there  cited ;  and 
though  his  report  is  not  an  extremely  good  one,  yet,  as  it 
evidently  was  written  by  himself,  it  is  therefore  likely  to  be  the 
more  correct ;  and  it  materially  differs  from  the  other.  The  dis- 
tinction is  well  known  between  the  statute  and  common  law,  that 
the  latter  like  a  nursing  father  avoids  only  that  part  of  a  deed  or 
contract  which  is  illegal,  where  the  legal  and  illegal  parts  are 
capable  of  severance.  Norton  v.  Symes,  Hob.  18,  S.  C.  Mo.  866. 
Besolved,  that  though  a  covenant,  for  the  performance  of  which, 
with  other  covenants,  a  bond  was  given  by  an  unde'r-sheriflf,  not 
to  execute  any  execution  for  any  sum  above  20Z.  without  a  special 
warrant  of  the  high-sheriff,  was  void  in  law,  yet  the  bond  was 
good  for  the  rest  of  the  covenants  agreeable  to  law.  And  a  dif- 
ference was  taken  between  a  bond  made  void  by  statute,  and  by 
common  law ;  "  for  a  statute  is  a  strict  law,  but  the  common  law 
doth  divide  according  to  reason,  and  having  made  that  void  that 
is  against  law,  lets  the  rest  stand ;  as  is  14  Hen.  HI.  fol.  15/' 
(perperatn  for  25.)  Ace.  Vin.  Abr.  Fait.  E.  a.  pi.  1, 9,  10,  11,  12. 
I  ^734  ]  Twyne's  *case,  3  Co.  Rep.  82,  3.  Bishop  of  Carlisle  v.  Wells, 
T.  Jo.  90.    If  the  whole  price  were  still  unpaid,  the  vendor 


VOL.  XV.]  1814.    C.  P.    5  TAUNT.  734—735.  683 

might  have  difficulty  in  suing  for  it,  for  the  Court  could  not  Gbbeswood 
apportion  the  consideration,  and  say  how  much  was  for  the  legal,  thk  Bibhop 
and  how  much  for  the  illegal  part  of  the  contract,  and  though  in  ^^  London. 
that  case  it  might  be  hard  on  the  heir,  yet  the  advowson  would 
have  passed  from  him  by  the  execution  of  the  grant,  without  the 
heir  being  able  to  recover  any  part  of  the  purchase  money,  upon 
the  principle  that  in  pari  delicto  potior  est  conditio  possidentis. 
But  that  difficulty  has  not  arisen :  the  vendor  has  received  all 
that  he  contracted  for,  and  more  than  the  law  would  have  given 
him,  and  the  advowson  is  well  vested  in  the  purchaser,  not  as 
against  the  Crown  only,  whose  claims  have  clearly  been  satisfied, 
(and  it  is  not  the  Bishop  who  is  contending  this  point  for  the 
sake  of  ecclesiastical  discipline,)  but  as  against  the  heir.  But, 
secondly,  to  consider  the  deeds  separately.  It  appears  that  upon 
the  Bishop's  imputing  illegality  of  the  first  contract,  the  parties 
abandon  it.  The  second  agreement  alone  is  that  on  which  they 
afterwards  act.  The  parties  make  a  new  agreement,  intending 
to  come  as  near  to  the  substance  of  the  old  agreement  as  the 
law  will  let  them,  but  no  further.  Though  their  motive  for 
making  the  second,  was,  that  they  could  not  execute  the  first, 
the  faults,  if  any,  of  the  first,  will  not  invalidate  the  second.  In 
the  case  of  Barnes  v.  Hedley,  2  Taunt.  184,  where  the  parties 
rescinded  an  usurious  contract,  this  Court  sustained  a  new  con- 
tract founded  on  the  same  loan.  If  illegal  acts  or  intentions 
form  an  ingredient  in  the  second  agreement,  it  will  be  void,  but 
it  wUl  be  void  by  reason  of  those  illegal  acts  or  intentions  only, 
not  of  any  supposed  contamination  which  it  receives  from  the 
first.  The  first  could  only  be  resorted  to  as  furnishing  evidence 
of  the  intention  and  motives  of  the  second.  There  can  be  no 
such  thing,  properly  speaking,  as  simony  in  the  purchase  of  an 
advowson.  *  Simony  is  defined  in  2  Bl.  Com.  62,  to  be  "  the  [  •rss  ] 
corrupt  presentation  of  any  one  to  an  ecclesiastical  benefice  for 
gift  or  reward."  All  the  decided  cases  have  arisen  on  a  sale  of 
the  next  presentation,  though  a  sale  of  the  advowson  has  some- 
times been  an  accompanying  ingredient.  In  Stevens  v.  Wall, 
Benl.  192,  a  grant  to  the  defendant  Whitton  of  the  first  and  next 
presentation  to  a  then  vacant  church  for  that  one  turn,  was  held 
to  be  good,  and  to  pass  the  presentation  upon  the  avoidance 
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Gbsenwood  which  should  occur  next  after  the  then  existing  vacancy.  In 
The  Bibhop  8  Burr.  1606,  Blackstone  erroneously  cited  Stevens  v.  WeUl  as  a 
OP  Lo2fDo».  Q^^  deciding  that  a  grant  of  an  advowson  made  after  avoidance 
was  void,  which  it  does  not  decide.  Various  reasons  have  been 
given  why  a  vacant  presentation  does  not  pass  by  a  grant  of  the 
advowson;  1,  because  it  is  a  chose  in  action,  (to  which  the 
Solicitor-General  did  not  accede ; )  2,  because  it  was  a  fruit 
fallen ;  8,  that  it  was  against  public  policy.  It  is  doubtful  on 
the  old  cases  whether  the  reason  why  a  grant  of  an  advowson 
does  not  pass  the  void  turn,  be  not,  that  it  is  an  attempt  to  con^ 
vey  that  which  is  illegal,  and  therefore  ineffectual.  It  is  a  strong 
authority  for  the  plaintiff,  if,  having  attempted  to  pass  that 
which  it  was  illegal  to  pass,  the  grant  were  still  good  for  the 
residue. 

(The  CouBT  intimated  that  the  plaintiff  neither  could  press  the 
cases  to  that  length,  nor  could  they  be  pressed  against  him.) 

It  by  no  means  followed  that  if  it  were  intended  illegally  to  pass 
a  vacant  presentation,  therefore  it  should  avoid  the  whole  sale  of . 
the  advowson.  A  contract  may  be  simoniacal  so  far  as  it 
relates  to  giving  the  immediate  possession  of  the  incumbency, 
but  it  may  be  good  for  the  conveyance  of  the  advowson  ;  good 
for  that  which  is  legal,  though  void  for  that  which  is  illegal ;  the 
grant  of  the  advowson  here  stands  by  itself,  and  so  far  the  trans- 
action is  legal.  A  sum  of  money  is  given  for  something  elso 
[  *786  ]  which  is  illegal,  and  that  the  *purchaser  loses,  supposing  that  an 
illegal  consideration  moving  from  the  grantee  of  an  estate,  may 
avoid  the  grant.  There  is  no  illegal  consideration  moving  from 
Dudley ;  he  agrees  to  pay  a  sum  of  money  for  the  advow^son. 
Even  if  in  the  same  deed  G.  Pawson  had  covenanted  to  resign, 
the  deed  would  have  been  good  for  the  advowson,  though  void  for 
the  other  part.  Where  part  of  the  covenants  in  an  indenture  are 
legal,  part  illegal,  the  legal  are  good,  the  illegal  bad.  11  Co.  Eep. 
27  b.  Pigot*8  case.  And  the  distinction  is  there  taken  between 
matters  void  in  part  and  good  in  part,  and  the  case  where  the 
whole  are  void.  Here  the  distinction  is  easily  taken :  the  deed 
is  good  for  the  advowson,  it  may  be  bad  for  the  lease  of  tithes  at 
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a  pepper-com  rent.    It  is  not  here  the  question  whether  Dudley  Greehwood 

could  have  enforced  his  contract  against  Pawson  in  a  court  of  the  Bishop 

equity,  he  might  not  perhaps  have  recovered  back  at  law  the   ®^  London. 

price  paid  for  the  lease  of  the  tithes  ;  but  here  the  conveyance  is 

executed,  and  money  paid.     If  the  purchaser  had  given  4,000Z. 

for  the  advowson  and  4,000Z.  for  the  corrupt  bargain,  the  bargain 

of  the  advowson  would  be  clearly  good,  though  the  other  were 

bad.     This  is  not  distinguishable  as  to  the  making  the  whole 

void.     But  next,  the  purchasing  a  lease  of  tithes  is  not  simony, 

which  consists  in  the  being  let  in  to  take  the  office  and  functions 

of  the  church,  the  incumbency,  not  to  take  the  profits  of  the 

living.    Here  is  no  presentation  for  gift  or  reward,  nor  contract 

or  prospect  of  it.     It  makes  no  difference  that  Dudley  was  a 

clerk,  except  that  a  clerk  may  not  purchase  a  next  presentation 

by  statute  :  but  he  may  purchase^an  advowson  as  well  as  another. 

There  is  nothing  illegal  in  making  a  lease  of  tithes  for  the  life  of 

the  incumbent,  and  before  the  restraining  statute  of  Eliz.  he 

might  have  granted  them  for  a  longer  time.    The  objection  to 

the  legality  of  the  bargain  comes  with  an  ill  grace  from  *the      [  ♦737  ] 

heir  of  him  who  made  it  and  received  the  whole  purchase 

money. 

For  the  defendants  it  was  urged  that  the  pleas  were  both 
good ;  but  it  was  immaterial  to  argue  the  second,  for  if  the  first 
were  good,  it  sufficed.  It  was  no  hardship  that  a  person 
endeavouring  to  evade  the  law  should  lose  his  money.  Neither 
of  the  grounds  taken  will  avail  the  plaintiff.  The  demurrer 
admits  the  statement  on  the  pleadings,  which  is  not,  that  the 
parties  entered  into  the  second  agreement  intending  to  do  what 
might  lawfully  be  done,  but  to  obtain  the  end  of  the  corrupt  and 
unlawful  agreement,  which  had  been  attempted  and  defeated. 
The  contract  for  the  corrupt  resignation  and  presentation  is  so 
interwoven  with  the  whole,  as  to  vitiate  the  whole.  It  stands 
admitted  on  the  first  plea,  that  the  contract  for  the  next 
presentation,  is  clearly  simoniacal  and  corrupt.  Dyer,  26,  long 
before  the  statute  of  Eliz.,  is  in  point.  A  man  had  an  advowson, 
and  the  church  being  void,  he  granted  the  next  presentation, 
and  the  question  was,  whether  the  grantee  should  have  the 
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Gbeekwood  vacant  tarn,  or  the  next,  or  none  at  all ;  and  it  was  held  he 
The  Bishop  should  not  have  that,  but  the  next.  The  case  must  be  considered, 
OP  London,  jgj.^  ^^g  ^^  ^j^^  common  law  ;  2ndly,  as  to  the  statute.  Supposing 
the  stat.  of  Eliz.  had  not  passed,  since  simony  was  an  offence 
at  common  law,  the  contract  would  be  bad.  1  Inst.  17  b. 
The  owner  of  an  advowson  "  cannot  say  that  he  is  seized  thereof 
in  doininico  suo  de  feodo^  whereby  it  appeareth  how  the  common 
law  doth  detest  simony,  and  all  corrupt  bargains  for  presentations 
to  any  benefice,  but  that  idonea  persona  for  the  discharge  of  the 
cure  should  be  presented  freely  without  expectation  of  any 
thing,"  &c.  And  again,  ''  guardian  in  socage  shall  not  present 
to  an  advowson,  because  he  can  take  nothing  for  it,  and  by 
consequence  he  cannot  account  for  it."  So,  Co.  Lit.  89  a, 
a  guardian  in  socage  shall  not  present  to  a  benefice  in  the  right 
[  ♦738  ]  of  the  heir ;  because  he  cannot  *be  accountable  therefore,  for 
that  he  can  make  no  benefit  thereof,  for  the  law  doth  abhor 
simony,  or  any  corrupt  contract  for  benefices,  and  therefore,  in 
that  case  the  heir  shall  present  himself.  MacalUr  v.  Toderick, 
Cro.  Car.  358,  it  is  said,  arguendo,  "  for  simony  hath  always  by 
the  law  of  God  and  of  the  land  been  accounted  a  great  offence ; " 
and  the  Court  denied,  S.  C.  p.  361,  that  it  was  no  offence  at 
common  law  before  the  stat.  of  Eliz.  Winchcomb  v.  Bishop  of 
Winton,  Hob.  165,  it  was  agreed  that  Wallers  should  grant  the 
next  avoidance  to  Ebden  upon  trust  to  present  Say,  the  incumbent 
being  in  extremis ,  and  held  it  was  "  contractus  ex  turpi  causa  ^  and 
contra  bonos  mores,  and  so  it  is  against  law  and  void  by  the 
statute,  and  strangers  may  take  advantage  of  it.***  The  statute 
is  in  furtherance  of  the  common  law.  Dr.  Burn,  3  Eccl.  Law, 
Simony,  p.  351,  observes  that  the  preamble  of  the  5th  section  of 
the  statute  of  Eliz.  is  usually  printed  at  the  end  of  the  4th,  and 
therefore  escapes  common  observation,  and  he  thereby  accounts 
for  these  dicta  of  the  Judges  that  simony  was  no  offence  at 
common  law,  for  that  statute  recognizes  that  farther  penalties 
and  temporal  punishments  are  requisite.  The  case  of  the  Bishop 
of  Lincoln  v.  Wolforstan,  as  reported  in  Burr.,  makes  the  grant 
void  as  to  the  advowson.  There  may  be  a  valid  purchase  of  an 
advowson  when  there  is  a  vacancy,  but  it  must  be  a  sale  of  the 
advowson  only.  Blackstone,  J.,  S.  C,  corrects  the  other  reporter, 
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and  his  correction  is  compatible  with  the  defendant's  argument ;   Gbbbnwood 

for  if  the  vendor  sells  the  advowson  only,  the  sale  is  perfectly  thb  bishop 

good :  but  that  does  not  reach  the  case  of  a  sale  that  includes   ®'  London. 

the  vacant  presentation.    This  was  a  sale  of  a  presentation  with 

a  full  church,  by  the  parson  imparsonee,  with   a  contract  to 

resign  instantly.     In  Bac.  Abr.   Db  Grey,  Ch.  J.,  says,  "  A 

bond  fide  purchase  of  an  advowson  is  good  at  whatever  time  it  is 

made,  and  a  corrupt  purchase,  whenever  it  is  made,  is  bad ; " 

viz.,  *that  which  means  to  give  the  next  and  immediate  pre-      [  ♦739  ] 

sentation  is  void,  whether  the  church  be  vacant  or  full.    It  is 

not  credible  that  the  expressions  imputed  to  the  Judges  should 

h^ve  found  their  way  into  Bacon's  Abridgment,  if  they  had  not 

been  used.      There,   it  was  said,   no  design  to  present  that 

particular  person  being  stated,  it  was  not  to  be  presumed  ;  here 

the  converse  is  the  case.     This,  therefore,  is  not  such  a  sale  of 

an  advowson  to  make  which  invalid  a  fact  must  be  presumed 

which  is  not  to  be  presumed ;  but  it  is  in  terms  expressed  that 

this  is  done  with  a  view  to  the  next  presentation.     This  is  just 

such  a  case  as  De  Grey,  Ch.  J.,  had  in  view :  the  two  parts  are 

so  tied  together  that  they  cannot  be  separated.     If  there  be 

various  unconnected  covenants,  the  one  may  be  void,  another  good : 

but  the  parties  here  have  not  even  attempted,  nor  is  it  possible, 

to  separate  the  two :  it  is  not  first  a  purchase  of  the  presentation, 

and  then  another  of  the  advowson.     Pigot's  case,  11  Co.  Eep. 

276,  has  not  been  fairly  cited.    It  was  there  held  that  "there 

is  a  difference  when  the  deed,  which  is  void  in  part  ah  initio,  doth 

consist  upon  the  entirety,  and  when  upon  divers  several  clauses ; 

and  in  these  also  there  is  a  difference,  when  the  several  clauses 

are  absolute  and  distinct,  and  when  they  are  several,  and  yet  the 

one  has  dependency  on  the  other."     Here  the  contract  is,  within 

a  month  to  convey  the  advowson,  and  also  to  grant  a  lease  of 

tythes.     Here  are,  indeed,  two  objects,  but  they  are  so  blended 

that  they  cannot  be  separated.     Suppose  a  bond  given  to  secure 

5,000Z.,  with  interest  at  5  per  cent.,  and  5,000L,  with  interest  at 

lOi.  per  cent.,  the  whole  would  be  bad.     The  distinction  taken 

between  the  operation  of  the  common  and  statute  law  does  not 

avail  the  plaintiff.    Even  if   the  parts  of   the  bargain  were 

separate  and  distinct,  they  are  in  the  same  deed,  and  according 
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Greenwood;  to  Norton  v.  Symes,  this  being  a  case  on  the  stat.  Eliz.,  the  deed 
The  Bishop  must  be  void  in  toto.  If  the  bond  in  that  *ca8e  had  come  within 
OP  London,  ^j^^  gjg^^  gS  Hen.  VI.,  it  would  have  been  void  altogether,  for  the 
i*tiO]  words  of  the  statute  are  so.  This  is,  therefore,  an  authority 
that  the  whole  deed  should  be  void.  Even  on  the  dependency 
of  the  covenants,  the  case  is  with  the  defendants.  It  is  said 
no  corrupt  consideration  moves  from  Sir  H.  B.  Dudley,  but 
the  8,00CZ.  was  the  consideration  as  well  for  the  resignation,  as 
for  the  advowson,  though  the  proportion  for  each  was  not 
defined.  He  has  paid  one  entire  price,  and  has  lost  the  whole. 
The  Court  cannot  say  how  much  applies  to  one  part  and  how 
much  to  the  other.  Featherston  v.  Hutchinson,  Cro.  EL  199  ; 
assumpsit  on  a  promise  that  in  consideration  that  the  plaintiff 
would  permit  J.  S.  to  escape,  and  of  2«.,  the  defendant  would 
indemnify  him,  and  it  was  held  void  in  the  whole,  because 
void  under  the  statute  for  part.  In  Walker  v.  Hmnmersley,  the 
covenant  to  present  to  the  vacant  benefice,  although  accom- 
panied with  a  sale  of  the  advowson,  was  held  to  be  a  simoniacal 
contract.  This  has  been  assimilated  to  the  case  of  usury,  Barnes 
V.  Hedley.  If  that  had  been  a  shift  to  help  the  plaintiff  to  a  new 
usurious  bargain,  it  would  have  been  void  also.  But  it  is  said, 
the  second  agreement  is  clear  of  the  first.  Not  so,  it  is  for 
effectuating  the  same  object,  and  it  is  to  give  the  purchaser  all 
the  advantages  of  the  incumbency,  without  any  responsibility 
for  the  duties.  That  which  might  have  been  innocent,  if  it  had 
stood  alone,  is  void  as  a  subterfuge  and  a  shift  to  effectuate  the 
first.  A  lease  at  a  nominal  rent  certainly  is  not  of  itself 
simoniacal ;  but  if  it  be  for  the  purpose  of  introducing  the  lessee 
as  effectually  as  possible  into  the  enjoyment  of  the  living,  that 
is  simony.  Here,  for  an  illegal  consideration,  an  attempt  is 
made  to  transfer  the  advowson,  and  the  cases  which  shew  that 
an  advowson  may  be  conveyed  for  a  legal  purpose,  are  irrelevant : 
it  is  not  to  be  contended  the  transaction  shall  be  void  to  destroy 
f  ♦741  ]  the  payer's  right  to  *the  money,  yet  establish  his  right  to  the 
estate.  If  the  contract  is  void,  because  it  is  contrary  to  a 
general  principle  of  law,  the  principle  must  apply  to  all  convey- 
ances by  which  it  is  attempted  to  effectuate  that  object.  The 
estate  of  necessity  remains  in  the  first  owner,  he  cannot  get  rid 
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of  it  because  he  has  attempted  to  do  what  the  law  saya  shall  not  Gbeeivwood 
be  done :  the  law  says  no  such  sale  or  conveyance  shall  be  made,  the  bishop 
The  distinction  prevails  which  is  taken  by  Db  Grey,  Ch.  J.,   ^^  i^oNooN. 
that  the  sale  of  the  advowson,  if  it  be  on  a  legal  contract,  may 
be  effected ;  if  on  an  illegal  contract,  it  cannot. 

Reply : 

The  use  of  the  term  "  simony"  in  the  statute  does  not  prove 
it  was  an  offence  at  common  law :  if  simony  was  no  where  an 
offence,  the  Legislature  would  not  probably  have  used  the  term 
simony  ;  but  if,  though  it  be  no  offence  at  common  law,  it  is  an 
offence  by  the  ecclesiastical  law,  it  is  not  wonderful  that  the 
Legislature,  to  which  each  law  is  equally  known,  should  use  the 
term.  A  statute  might  speak  of  adultery  as  an  offence,  without 
meaning  at  common  law :  it  is  an  offence  by  the  ecclesiastical 
law.  The  preamble  of  the  statute  shews  that  simony  was  not  a 
term  known  to  the  common  law :  it  says,  "and  for  avoiding  of 
simony,"  meaning  that  which  is  known  by  that  name  to  the 
ecclesiastical  Courts,  and  goes  on  to  add,  "corruption  in  pre- 
sentations, &c."  as  that  which  is  known  to  the  common  law. 
The  words  imputed  to  Db  Grey,  Ch.  J.,  in  the  case  cited  from 
Gwillim's  Bacon,  are,  "a  corrupt  purchase,  whenever  it  is 
made,  is  bad."  They  must  be  taken  with  relation  to  the  subject- 
matter  then  before  the  Court,  and  then  they  cannot  mean  that 
the  sale  of  the  advowson  would  be  bad,  but  that,  taking  the  sale 
of  the  advowson  to  be  good,  the  next  presentation  would  not 
pass.  It  was  argued,  indeed,  that  the  sale  of  the  advowson 
was  void ;  but  the  subject-matter  before  the  Court  was  merely 
whether  the  presentation  was  void ;  and  it  is  at  least  questionable 
whether  *the  words  of  De  Grey  are  to  be  limited  to  the  next  [  ♦742  ] 
presentation,  or  extend  to  the  advowson  itself.  The  argument 
that  there  can  be  no  separation  of  the  agreement,  admits  that  if 
the  Court  can  separate  the  illegal  from  the  legal  part,  they  may 
destroy  the  one  and  preserve  the  other.  No  part  of  the  second 
jigreement  is  bad ;  but  if  it  were,  and  supposing  it  was  illegal  to 
put  the  purchaser  into  possession  of  the  profits  of  the  living 
for  the  purpose  of  bringing  him  as  near  to  the  situation  of 
incumbent  as  possible,  may  not  the  sale  of  the  advowson  be 
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Gb££swood  good,  and  the  lease  of  tithes  bad  ?  This  lease  does  not  go  to  the 
Tbs  Bishop  purpose  of  the  statute :  it  makes  a  great  difference  whether  a 
OF  Lo»DOK.  j.^j^|  incumbent  gets  possession  of  the  pulpit  by  simony,  or 
whether  the  tythes  merely  are  made  over.  It  would  be  carrying 
the  penal  law  beyond  the  spirit,  as  well  as  the  letter,  to  make 
the  putting  another  into  possession  of  the  profits  of  the  living, 
equivalent  to  making  him  parson  imparsonee  of  the  church. 
No  case  has  been  cited  for  this  proposition.  It  is  answered  to 
Barnes  v.  Hedley,  that  if  there  were  in  the  new  agreement  a 
shift  or  contrivance  to  get  more  than  5  per  cent.,  it  would  be 
usurious.  But  the  contract  would  then  be  vacated  by  the 
express  words  of  the  statute,  without  any  connection  with  the 
first  agreement,  and  not  in  consequence  of  that  connection; 
but  where  the  second  contract  is  for  not  more  than  5  per  cent., 
it  is  good.  And  that  was  even  in  the  case  of  usury,  under  a 
statute  which  cuts  up  the  contract  root  and  branch,  going  much 
farther  than  the  case  of  money  lent  to  game  with,  where  the 
statute  of  Anne  avoids  the  deed  only,  and  immensely  farther 
than  this  case.  The  two  parts  of  this  contract  are  easily  to  be 
separated  under  either  agreement,  even  in  the  first,  but  clearly 
so  in  the  second,  where  the  conveyance  of  the  tithes  and 
conveyance  of  the  advowson  stand  upon  separate  deeds.  The 
^•743]  Court  may  hold  the  lease  of  the  tithes  void,  the  *residue  good. 
But  it  is  said,  because  the  Court  could  not  separate  the  con- 
sideration, therefore  the  deed  is  void.  This  is  not  a  case  where 
the  plaintiff  comes  to  the  Court  to  see  what  part  of  the  con- 
sideration he  can  recover  as  legal,  and  what  is  illegal.  The 
defendant's  ancestor  has  received  the  whole,  and  for  that  whole 
he  has  conveyed  to  the  plaintiff  the  estate.  He  is  actor  here  to 
get  back  that  which  has  been  conveyed  to  the  plaintiff,  and  the 
Court  will  not  help  him.  The  case  of  goods  sold  on  illegal 
consideration  is  similar,  the  vendor  cannot  get  his  goods  back. 
Here  the  vendor  has  had  full  measure,  not  only  the  price  of  that 
which  he  could  sell,  but  of  that  which  he  could  not.  If  the 
plaintiff  sued  to  recover  back  the  price  of  the  illegal  part,  it 
may  be  admitted  he  could  not  succeed.  The  moment  the  seal 
was  put  to  the  parchment,  the  plaintiff  had  the  same  possession 
that  the  last  incumbent  had,  which  is  the  fullest  possession  the 
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sabject-matter  was  capable  of.    No  farther  formality  remained  Obbekwood 
to  be  done :  the  possession  of  an  advowson  goes  with  the  right,  xhb  Bishop 
Walker  v.  HammersUy  falls  into  the  class  where  the  question  of   ^'  London. 
simony  affects  only  the  immediate  and  specific  presentation,  and 
not  the  advowson.    The  ground  of  the  judgment  was,  that  that 
presentation  was  simoniacal,  and  that  the  King  might  present 
for  that  turn;   but  it  goes  no  further  than  to  shew,  that  if 
Dudley  had  taken  possession  upon  the  first    avoidance,  the 
King's  presentee.  Gamble,  might  have  recovered  in  ejectment, 
not  touching  the  question,  whether,  after  the  King  has  had  his 
turn,  the  grant  of  the  advowson  is  void. 

Cv/r.  adv.  wU. 

On  this  day  Gibbs,  Ch.  J.  delivered  the  judgment  of  the  Court : 

This  is  a  quart  impedit  brought  by  the  plaintiff  against  the 
Bishop  of  London  and  George  Pawson,  clerk,  for  "^disturbing  [  ♦744  ] 
them  in  their  right  of  presentation  to  the  church  of  Bradwell 
juxta  Mare  in  Essex,  and  the  question  before  us  arises  upon  a 
demurrer  to  the  pleas  of  the  defendant  Pawson.  The  case  has 
been  twice  very  ably  argued,  and  it  will  be  sufficient  for  me  to 
state  generally  the  substance  of  the  pleadings,  as  they  give  rise 
to  the  point  upon  which  our  judgment  will  turn.  The  plaintiffs 
claim  the  presentation  in  question,  as  executors  of  Thomas 
Hammersley,  who  died  after  the  present  vacancy  had  taken 
place.  They  deduce  the  legal  title  to  the  advowson  from  one 
Eobert  Greenway,  who  in  1771  presented  George  Pawson 
deceased  to  the  church.  They  state,  that  upon  a  vacancy  by 
the  cession  of  Pawson,  he  the  said  Pawson  presented  Henry 
Herring,  by  usurpation  upon  the  said  Robert  Greenway,  and 
that  upon  another  vacancy  by  the  death  of  Herring,  Pawson 
presented  himself  by  a  like  usurpation,  and  that  whilst  the  said 
Pawson  was  incumbent,  the  advowson  descended  from  Bobert 
Greenway  to  his  brother  John  Greenway,  and  afterwards  from 
John  to  his  sister  Martha  Greenway ;  that  in  1784  Martha 
Greenway  conveyed  it  to  Albany  Wallis  and  his  heirs ;  in  1792 
Wallis  conveyed  it  to  Sir  H.  B.  Dudley  and  his  heirs,  and  in 
1794  Sir  H.  B.  Dudley  conveyed  it  to  Skinner,  Hammersley, 
and  Cameron,  and  their  heirs ;   that  in  the  same  year  Cameron 
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Gbbekwood  died ;  that  in  1797  the  church  became  vacant  by  the  death  of 
The  Bishop  Pawson  the  then  incumbent,  whereupon  the  Crown,  claiming 
OF  LoHDOK.  jjjjj^  4q  jj  (qj  jjjjg^t  tm^  Qjjly  by  roason  of  simony,  presented  John 

Gamble ;  that  Skinner  afterwards  died,  whereupon  Hammersley 
became  sole  seised  of  the  advowson  in  fee ;  that  in  Hammersley^s 
life-time  the  church  again  became  vacant  by  the  death  of  the 
said  John  Gramble ;  that  during  this  vacancy  Hammersley  died, 
leaving  the  plaintiffs  executors  of  his  will,  to  whom  the  right  of 
presenting  for  the  present  turn  belongs,  and  that  the  defendants 
disturb  them  in  it.  The  defendant  Pawson  impeaches  the  con- 
[  *746  ]  veyance  *from  Martha  Greenway  to  Wallis,  as  simoniacal,  and 
therefore  void;  he  alleges  that  the  said  Bobert,  John,  and 
Martha  Greenway  were  respectively  seised  of  the  said  advowson 
as  trustees  only  for  the  said  George  Pawson  deceased ;  that  in 
1781  the  said  George  Pawson  deceased,  being  seised  of  the 
equitable  estate  of  the  advowson  in  fee,  and  being  also  incum- 
bent of  the  church,  entered  into  a  contract  with  Sir  H.  B.  Dudley 
for  the  sale  of  the  advowson  to  him  in  fee,  which  contract  was 
in  some  of  its  stipulations  simoniacal,  and  therefore  illegal  and 
void ;  that  in  pursuance  of  the  said  simoniacal  contract,  the  said 
conveyance  from  Martha  Greenway  to  Wallis  in  1784  was  made 
by  the  direction  of  the  said  George  Pawson,  in  trust  for  the  said 
Sir  H.  B.  Dudley,  and  was  for  the  same  reason  illegal  and  wholly 
void.  The  plaintiffs  deny  that  this  contract  was  simoniacal,  and 
they  insist  further,  that  even  if  it  was  so,  the  objection  goes 
only  to  the  next  presentation  ;  that  the  forfeit  has  been  paid  by 
the  presentation  of  Gamble  by  the  Grown  on  the  first  avoidance 
which  fell,  and  that  the  conveyance  stands  good  for  the  residence- 
I  shall  take  this  last  question  first,  assuming  that  the  contract 
was  simoniacal,  and  the  conveyance  to  Wallis  made  in  furtherance 
of  it ;  because,  if  this  be  determined  in  favour  of  the  plaintiffs, 
it  will  be  unnecessary  to  consider  the  other.  Upon  this  part  of  the 
case  it  should  be  observed,  that  we  are  not  called  upon  to  decide 
whether  the  contract  itself  could  be  in  any  degree  enforced,  which 
would  be  a  very  different  question,  but  whether  a  conveyance 
made  in  execution  of  it,  can  be  supported  to  any,  and  what  extent. 
The  statutes  against  simony  apply  only  to  the  presentation 
corruptly  procured,  or  intended  to  be  procured ;   and  the  offence 
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of  simony  at  the  common  law  (admitting  it  to  have  been  an  Grbenwood 
offence),  can  be  carried  no  farther.  The  presentation  thus  the  bibhop 
corruptly  procured  or  trafficked  for,  is  forfeited  to  the  Crown,  ^^  ^^^^^'• 
and  certain  penalties  and  disabilities  *are  inflicted  on  the  [♦746] 
offenders :  the  statutes  contain  no  express  provision  for  avoiding 
simoniacal  conveyances ;  but  there  can  be  no  doubt,  that  the 
conveyance,  even  of  an  advowson  in  fee,  which  in  itself  is  legal, 
if  it  be  made  for  the  purpose  of  carrying  a  simoniacal  contract 
into  execution,  is  void,  as  to  so  much  as  goes  to  effect  that 
purpose ;  and  if  the  sound  part  cannot  be  separated  from  the 
corrupt,  is  void  altogether.  It  is  not,  as  in  the  case  of  usury 
and  some  others,  avoided  by  the  positive  and  inflexible  enactment 
of  the  statute,  but  left  to  the  operation  of  the  common  law, 
which  will  reject  the  illegal  part,  and  leave  the  rest  untouched, 
if  they  can  fairly  be  separated.  The  question  therefore  is, 
whether  such  separation  can  be  made  in  the  present  case.  The 
conveyance  to  Wallis,  upon  which  this  question  arises,  purports 
to  carry  the  whole  advowson,  including  the  next  presentation. 
The  contract,  in  furtherance  of  which  this  conveyance  was  made, 
is  assumed  to  be  simoniacal ;  but  this  charge  of  simony  can  be 
applied  to  the  next  presentation  only.  A  vacancy  has  taken 
place,  and  the  Grown  has  thereupon  presented  under  the  statute, 
because  the  conveyance  to  Wallis  was,  on  the  same  assumption, 
considered  to  be  so  far  void ;  but  here  the  simoniacal  part  of  the 
transaction  ended.  Up  to  this  point  the  conveyance  made  in 
furtherance  of  the  simoniacal  stipulations  has  been  treated  as 
ineffectual,  but  the  remaining  interest  which  passes  by  it  stands 
clear  of  this  objection,  and  may,  as  we  think,  be  fairly  separated 
from  the  objectionable  part.  It  is  true  that  by  the  contract  one 
entire  consideration  is  to  be  paid  for  the  whole  advowson,  and 
we  cannot  say  how  much  should  be  referred  to  the  legal,  and 
how  much  the  illegal  part  of  the  transaction ;  but  we  are  sure 
that  our  decision  supports  so  much  only  of  the  conveyance  as 
applies  to  the  legal  part.  The  rest  has  been  dealt  with  as 
illegal ;  the  Crown  has  taken  the  forfeiture.  No  decided  case 
has  been  cited  which  bears  ^directly  upon  the  point  in  question,  [  ^747  j 
but  certain  expressions  of  Lord  Chief  Justice  De  Gbey  in  the 
case  of  Barrett  v.  Glvhb,  as  it  is  reported  in  the  later  editions  of 
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Qbeknwood  Bac.  Abr.  tit.  Simony,  A.,  have  been  selected  and  relied  upon  as 
The  bisbop  shewing  that  where  simony  enters  into  any  part  of  the  contract, 
OF  LoNDOK.  ^YiQ  whole  conveyance  made  in  pursuance  of  it  is  void.  There 
certainly  are  passages  in  that  report,  which  taken  by  themselves 
seem  to  countenance  this  opinion ;  but  it  is  to  be  observed,  that 
the  question  then  before  the  Court  was  confined  to  the  next 
presentation  only ;  that  no  such  doctrine  is  to  be  found  in  the 
report  of  the  same  case  by  Mr.  Justice  Biacebtonb,  who  joined 
in  the  judgment;  and  therefore  it  is  very  probable  that  the 
expressions  relied  upon  are  inaccurately  reported,  or  may  perhaps 
have  been  used  with  reference  only  to  the  next  presentation, 
upon  which  alone  the  Court  had  to  decide.  Be  this  as  it  may, 
we  certainly  cannot  be  guided  by  so  loose  an  authority,  when 
the  reasoning  of  the  case  leads  us  to  a  different  conclusion.  Our 
opinion  being  in  favour  of  the  plaintiffs  upon  this  point,  the 
question  whether  the  contract  was  or  was  not  simoniacal, 
becomes    immaterial    on   the    present   record,    and    therefore 

judgment  must  be 

For  the  plaintiffs. 

1814,       LE  FEVEE  V.  LLOYD,   Administrator  op  LLOYD, 
^!!li'-  Deceased. 

[  749  ]  (5  Taunt.  749—751 ;  S.  C.  1  MarshaU,  31S--320.) 

If  a  broker,  who  being  employed  to  sell  goods,  sells  them  for  a  bill  at 
two  months,  himself  draws  on  the  buyer  for  the  amount,  he  is  answer- 
able on  the  biU  to  his  principal. 

The  plaintiff  declared  upon  a  bill  of  exchange,  drawn  by  the 
deceased  upon  John  Eennion,  in  favour  of  the  plaintiff,  at  two 
I  *760  ]  months  after  date,  which  had  been  dishonoured  ^by  the  drawee. 
The  cause  was  tried  at  the  London  sittings  after  Trinity  Term, 
1814,  before  Gibbs,  Gh.  J.,  when  the  case  was,  that  the  plaintiff, 
who  resided  at  Southampton,  had  applied  to  Maitland  and  Goles, 
in  London,  to  sell  some  cotton  for  him ;  who  said  they  could 
obtain  20d.  per  lb.  for  it,  if  it  corresponded  with  the  sample. 
The  plaintiff  wrote,  that  his  friends  accepted  of  the  offer,  and 
Maitland  &  Co.  replied,  that  the  party  would  take  the  cotton  at 
2!0d.  per  lb.,  to  be  paid  for  in  a  bill  of  2  months  from  the  time 
of  their  arrival  at  Brandon's  warehouse,  London,  subject,  of 
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coarse,  to  commission  and  brokerage ;  but  on  objection  made,  Lb  Fbvse 
afterwards  consented  to  forego  their  commission.  The  plaintiff  llotd. 
accepted  these  terms.  Maitland  &  Go.  had  employed  the  de- 
ceased as  a  broker  to  sell  the  cotton.  He,  having,  on  the  arrival 
of  the  goods  in  London,  ascertained  the  amomit  of  the  price, 
drew  the  bill  in  question  on  the  purchaser  for  the  sum,  and 
delivered  it  to  Maitland  &  Co.,  who  remitted  it  to  the  plaintiff. 
The  defence  was,  that  the  defendant  having  drawn  the  bill,  only 
as  agent  for  the  plaintiff,  and  without  any  consideration  for  so 
doing,  but  merely  for  the  purpose  of  &cilitating  business,  the 
plaintiff  not  being  himself  then  in  London,  the  defendant  was 
not  liable  on  the  bill  to  the  plaintiff,  his  own  principal ;  and  that 
the  meaning  of  paying  for  goods  by  a  bill  at  two  months  was, 
that  the  seller  should  draw  a  bill  on  the  buyer ;  and  the  broker 
here  drew  as  the  servant  of  the  seller.  Gibbs,  Gh.  J.,  thought  it 
was  imprudent  in  Lloyd  to  put  his  name  on  the  bill,  but  that  he 
having  so  done,  all  the  legal  consequences  of  the  act  attached  on 
him,  as  much  as  on  any  other  party  whose  name  was  thereon, 
and  the  jury  found  a  verdict  for  the  plaintiff. 

Shepherdy  Solicitor-General^  in  this  Term  moved  upon  the 
ground  taken  at  the  trial,  to  set  aside  the  verdict  and  enter  a 
nonsuit. 

Per  GuRiAM :  [  75i  ] 

The  broker  by  giving  this  bill  put  an  end  to  all  doubt  as  to 
the  buyer's  responsibility.  The  vendors,  upon  receiving  it,  in 
consequence  of  their  good  opinion  of  Lloyd,  dismiss  from  their 
minds  all  care  about  the  solvency  of  the  purchaser. 

Rule  Ttfmei. 


WADLEY  V.  BAYLISS.  i8u 

(5  Taunt.  752—753.)  Nw.  10. 

To  explain  an  ambiguous  award  of  a  road  under  an  Indosure  Act,         r  ».o  i 
evidence  of  contemporaneous  acts  of  the  occupiers  of  the  land  may  be 
received. 

Trespass  :  The  defendant  justified  under  a  right  of  way,  and 

issue  being  joined  on  a  rebutter,  the  question  tried  before 
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Wadlet  Ghambre,  J.,  at  the  Warwick  summer  assizes,  1814,  was,  upon 
batlibs.  the  construction  of  a  passage  in  the  award  of  the  comtmissioners 
under  an  Inclosure  Act,  which,  in  setting  out  a  private  road, 
directed  that  the  old  road,  after  describing  it  from  the  terminus 
a  quo  to  a  certain  point  of  its  course,  "  and  from  thence  leading 
southwards  on  the  east  side  of  W.  Millward's,  H.  Morris's,  and 
Wm.  Foster's  allotment,  should  be  and  remain  of  the  same 
breadth  as  it  then  was,  and  should  be  used  as  a  private  road  by 
the  owners  and  occupiers  of  the  lands  abutting  upon  and  ad- 
joining to  the  said  road,  and  kept  in  repair  by  the  owners  of  the 
said  allotments  adjoining  thereto,  and  of  the  old  inclosures 
abutting  upon  the  same,  who  should  use  the  same,  and  by  no 
other  persons  whatever;"  The  plaintiff  was  now  owner  of  the 
one  allotment  mentioned  above  to  be  awarded  to  Millward, 
Morris,  and  Foster.  The  defendant  had  at  the  south-west  comer 
of  that  allotment,  land  accessible  by  another  road,  from  which 
land  he  passed  along  the  south  side  of  the  plaintiff's  allotment 
to  the  south-east  comer  thereof,  and  so  along  the  road  described 
in  the  award.  The  plaintiff  contended  that  the  award  not 
describing  the  road  as  turning  at  the  south-east  comer  of  his 
close,  and  there  taking  a  western  direction  towards  the  defen- 
[  *753  ]  dant's  *  tenement,  and  the  Act  in  express  terms  doing  away  all 
roads  which  should  not  be  set  out  by  the  commissioners,  the 
defendant  had  no  road  to  or  from  that  point  over  the  plaintiff's 
close  to  the  defendant's  land :  for  the  defendant  it  was  proved 
that  the  occupiers  of  his  tenement  had  enjoyed  the  road  near 
50  years  since  making  the  award,  and  that  one  of  the  commis- 
sioners who  was  party  to  the  award,  had,  soon  after  the  award 
made,  occupied  the  plaintiff's  close,  and  had  left  the  space  of 
land  on  the  southern  side  thereof,  along  which  the  defendant 
passed,  unploughed  for  the  purpose  of  being  used  as  a  road. 
This  evidence  was  objected  to,  but  received.  The  jury  found  a 
verdict  for  the  defendant. 

Vaughan,  Serjt.,  in  this  Term  moved  for  a  new  trial,  upon 
the  ground  that  parol  evidence  of  the  acts  of  the  commissioner 
could  not  be  received  to  contradict  his  award. 
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Per  Curiam  :  Wadlbt 

It  IB  not  received  because  he  was  a  commissioner,  but  it  is  the  Batliss. 
declaration  of  an  occupier  of  the  land,  accompanied  with  an  act 
adverse  to  his  own  interest.  And  the  language  of  the  award 
being  ambiguous,  it  was  competent  to  go  into  evidence  of  the 
enjoyment  had,  in  order  to  see  what  was  the  meaning  of  those 
who  worded  it.  According  to  the  construction  contended  for  by 
the  defendant,  the  road  would  have  led  to  the  lands  of  one 
person  only,  instead  of  the  lands  of  many.  If  the  road  was 
improperly  set  out  at  first,  there  were  persons  enough  interested 
in  contesting  it,  who  would  not  have  acquiesced  so  long. 

Rule  refused. 


OGLE  V.  ATKINSON  and  AN0THEE.t  j}!^,^ 

(5  T^TUit.  759—765;  8.  C.  1  Marshall,  323—333.)  

A.  being  indebted  to  the  plaintiff,  accepts  an  order  to  purchase  goods  ^  759  | 
for  him  at  B.,  and  puts  them  on  board  the  plaintiff's  vessel  sent  for 
them,  as  the  plaintiff's  goods,  advises  him  of  the  shipment  for  the 
plaintiff's  risk  and  on  his  account,  and  remits  him  the  invoices.  He 
procures  the  master  to  sign  bills  of  lading  to  the  order  of  blank,  assuring 
him  it  is  immaterial.  He  then  draws  on  the  plaintiff,  and  transmits 
the  bills,  and  bill  of  lading  to  an  agent  in  this  country,  with  instruc- 
tions, that  if  the  plaintiff  does  not  accept  the  bills,  the  [agent  should 
indorse  over  the  bill  of  lading  to  the  payee  of  t^e  bills,  which  is 
accordingly  done :  Held,  that  the  property  in  the  goods  was  changed  by 
the  delivery  on  board  the  plaintiff's  ship,  and  that  the  subsequent 
indorsement  of  the  bill  of  lading  was  inoperative. 

A  warehouseman,  receiving  goods  from  a  consignee,  who  has  had 
actual  possession  of  them,  to  be  kept  for  his  use,  may  nevertheless 
refuse  to  re-deliver  them,  if  they  are  the  property  of  another. 

Troveb  for  a  quantity  of  hemp  and  flax.  The  cause  was  tried 
before  Mansfield,  Gh.  J.,  at  the  sittings  after  Michaelmas  Term, 
1818,  and  a  verdict  was  found  for  the  plaintiff,  subject  to  a  case. 
In  1809,  the  plaintiff  consigned  wines  to  Smidt  &  Co.  at  Biga, 

t  In  contrast  with  this  case  may  with  the  intention,  assented  to  hy  the 

be  mentioned,  the  cases  of  Turner  v.  master ^  that  they  were  not  shipped 

Tnatees  of  Liverpool  Docks  (£x.  Ch.  as  the  buyer's  own  goods ;  and  the 

fromEx.  1651 )  6£x.  543;  20 L.  J.  Ex.  property  was  accordingly  held  not  to 

;$93,  and  Oarbaron  y.  Kreeft  (Exch.  have  absolutely  passed  to  him,  and  see 

1875)  L.  B.  10  Ex.  274;    44  L.  J.  the  Sale  of  Goods  Act,  1882,  s.  18, 

Ex.  238,  in  both  of  which  the  goods  r.  5  (2}.--B.  C. 
were  placed  on  board  the  buyer's  ship, 
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OoLE  for  sale  on  his  account,  and  next  year  ordered  them  to  purchase 
ATKnisoK.  *^'  ^™  ^^^  hemp  and  flax  in  question.  In  April,  1810,  ♦the 
[  *760  ]  plaintiff  sent  his  own  ship,  the  Bremen  Packet j  to  receive  the 
goods  so  ordered.  On  her  arrival  at  Biga,  the  captain  received 
from  Smidt  k  Go.  the  goods  in  question,  with  others,  on  behalf 
of  the  plaintiff,  and  as  the  plaintiff's  own  goods,  which  Smidt 
&  Co.  stated  to  the  captain  that  they  were.  These  goods  not 
fully  loading  the  ship,  Smidt  ib  Co.  procured  other  goods  to  be 
shipped  on  freight :  the  captain,  by  agreement  with  the  plaintiff 
(his  owner),  was  to  have  152.  per  cent,  primage  upon  the  ahip*3 
homeward  freight,  to  be  estimated  as  well  upon  the  plaintiff's 
own  goods  as  upon  those  which  were  actually  to  pay  freight,  the 
rate  of  which  last  was  102.  per  ton,  but  Smidt  &  Co.  required  the 
captain  to  estimate  the  freight  upon  the  goods  received  for  the 
plaintiff  at  82.  per  ton  only.  The  captain  objected  to  this  dis- 
tinction, but  Smidt  &  Co.  insisting,  that  his  owner  was  entitled, 
that  the  freight  upon  the  goods  belonging  to  the  plaintiff  should 
not  be  estimated  at  the  same  rate  which  the  other  goods  were  to 
pay,  at  length  the  captain  consented.  Before  the  ship  left  Riga, 
Smidt  k  Co.  wrote  a  letter,  without  date,  to  the  plaintiff,  ap- 
prising  him  of  having  shipped  the  hemp  and  flax  in  question  by 
the  Bremen  Packet^  and  stating  that  they  inclosed  the  bills  of 
lading  and  invoices  of  that  shipment,  for  which  they  debited  the 
plaintiff's  account,  and  requested  that,  being  found  right,  the 
plaintiff  would  have  them  noted  in  conformity  therewith.  In 
that  letter  were  inclosed  four  invoices,  dated  18/80  June,  express- 
ing the  flax  to  be  shipped  on  board  the  Bremen  Packet^  for  the 
account  and  risk  of  the  plaintiff;  and  Smidt  &  Co.,  after  enume- 
rating all  the  charges  on  the  cargo  and  ship,  therein  charged  to 
the  plaintiff  a  commission  of  two  and  a  half  per  cent,  on  the 
amount  of  the  goods  and  charges.  In  a  letter  of  15/27  June, 
they  promised  to  furnish  the  plaintiff  with  the  vouchers  of  the 
[  *76i  ]  whole  shipment ;  and  in  another,  mentioned  having  ♦before  sent 
Viim  the  bill  of  lading  and  invoices  of  those  shipments,  performed 
on  the  plaintiff's  account  on  board  the  Bremen  Packet^  and  they 
annexed  the  duplicate  of  the  vouchers.  After  the  captain  had 
received  the  goods,  he  was  requested  by  Smidt  &  Co.  to  sign  a 
bill  of  lading  for  them,  deliverable  to or  his  order,  for 
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which  he  was  to  receive  freight  at  the  rates  therein  specified.  Oole 
The  captain  objected  to  sign  the  bills  of  lading  with  a  blank  for  atkivsok. 
the  name  of  the  consignee,  until  Smidt  &  Co.  assured  him,  that 
was  of  no  consequence,  as  the  goods  were  to  be  delivered  to  his 
owner,  upon  which  he  signed  it.  The  first  mentioned  letter  to 
the  plaintiff,  which  contained  the  invoices  and  bill  of  lading,  was 
sent  by  Smidt  &  Co.  to  Lehr,  their  agent  in  this  country,  in  a 
letter  dated  Biga,  4/16  June,  wherein  they  stated,  respecting  the 
Bremen  Pctcket^  that  they  should  make  out  Ogle's  bills  of  lading 
to  order,  that  in  case  of  his  not  accepting  the  drafts,  Buckers 
might  become  possessors  of  the  bills  of  lading;  and  after  stating 
the  amount  of  the  goods  loaded  for  the  plaintiff,  and  charges, 
and  that  there  would  be  very  little  of  the  proceeds  of  his  wines 
remaining  at  his  disposal,  they  added  that  they  drew  on  him 
only  2,500Z.,  which  bills  they  remitted  to  Messrs.  Buckers. 
They  conceived  that  sum  to  be  the  balance  due  to  them,  which 
the  plaintiff  disputed.  In  a  letter  of  2/14  July,  Smidt  &  Co. 
instructed  Lehr  to  take  the  necessary  measure,  that  in  case 
Smidt  &  Co.'s  drafts  of  1,8002.  and  1,2002.  at  three  months, 
drawn  on  the  4/16  June,  were  not  accepted,  he  should  otherwise 
dispose  of  the  bills  of  lading  he  had  in  hand,  and  let  Messrs. 
Buckers  receive  the  goods  and  dispose  of  them.  Lehr,  in  pursu- 
ance of  these  instructions,  called  upon  the  plaintiff  before  the 
ship  arrived,  and  delivered  to  him  the  letter  inclosing  the  four 
invoices,  and  stated  that  Smidt  k  Co.  had  drawn  two  bills  upon 
him,  the  one  for  1,200Z.,  the  *  other  for  1,8002.,  which  were  in  [  ♦762  ] 
the  hands  of  Messrs.  Buckers,  and  requested  the  plaintiff  would 
accept  them:  the  plaintiff  refused,  and  Lehr  in  consequence 
indorsed  the  bill  of  lading  to  Messrs.  Buckers.  On  the  ship's 
arrival  in  England,  before  any  of  the  goods  had  been  delivered 
to  the  plaintiff,  Messrs.  Buckers  claimed  the  goods  as  indorsees 
of  the  bill  of  lading,  but  the  captain  refused  to  deliver  to  them, 
and  delivered  the  goods  to  the  plaintiff,  who  deposited  them 
with  the  defendants  as  warehouse-keepers  on  his  account.  He 
had  since  demanded  them  back  from  the  defendants,  and  ten- 
dered them  the  amount  of  their  charges,  but  they  had  refused  to 
deliver  them.  There  was  no  tender  of  any  freight  for  the  goods. 
Smidt  &  Co.  were  alien  enemies  at  the  time  of  the  shipment  and 
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Oglb  trial.  The  plaintiff  had  obtained  a  licence  from  the  Grown  to 
Atkihbon.  import  these  goods,  upon  which  licence  Smidt  &  Co.  had,  before 
the  ship  left  Biga,  indorsed,  that  the  goods  were  shipped  on 
British  account.  If  the  plaintiff  were  not  entitled  to  recover  the 
value  of  the  goods  so  deposited  with  the  defendants,  a  nonsuit 
was  to  be  entered. 

This  case  was  argued  by  Vaughan^  Serjt.  for  the  plaintiff,  and 
by  Lens,  Serjt.  for  the  defendant.  The  former  referred  to  the 
cases  of  De  Metton  v.  De  Mellon,  2  Campb.  420.  Pinto  v.  Santos, 
5  Taunt.  447.  Bohtlingk  v.  Inglis,  8  East,  881.t  Fowler  and 
another  v.  Kymer  and  Mactaggart,  cited  7  T.  B.  442,  and  briefly 
reported  by  Mr.  Abbott  on  merchant  ships,  4  ed.  886  and  8 
East,  896 ;  and  Coxe  v.  Harden,  4  East,  211.1  The  latter  distin- 
guished this  case  from  BohUingk  v.  Inglis,  Coxe  v.  Harden,  and 
Fowler  v.  Kymer  and  Mactaggart.  And  the  former  was  stopped 
in  his  reply  by  the  Court. 

GiBBs,  Ch.  J. : 

This  is  an  action  by  Ogle  against  Atkinsons,  into  whose  hands 
Ogle  had  delivered  goods,  brought  for  the  purpose  of  recovering 
r  '763  ]  f  J.QJJJ  them  the  value  of  the  *goods,  which  they  refuse  to  re- 
deliver, insisting  that  the  property  of  the  goods  is  in  Smidt  & 
Co.,  from  whom  they  have  had  notice  to  detain  them.  There 
are  two  preUminary  poiats  made  by  the  plaintiff;  first,  that  the 
defendants  cannot  refuse  to  deliver  up  the  goods  to  the  plaintiff 
from  whom  they  received  them ;  but,  if  the  property  is  in  others, 
I  think  they  may  set  up  this  defence.  2ndly,  It  is  said.  Ogle 
has  a  lien  for  freight :  he  might  have  had  such  a  lien,  but  if  he 
wrongfully  gets  the  goods  into  his  hands  on  a  claim  of  property, 
he  cannot  afterwards  set  up  a  lien  for  freight.  This  brings  us  to 
the  true  question,  which  is,  in  whom  the  property  is  vested.  It 
is  true,  that  the  goods  might  have  been  delivered  aboard  the 
ship  on  the  terms  on  which  the  defendant  contends  they  were 
delivered :  and  if  they  had  been,  no  doubt  the  plaintiff  could  not 
have  obtained  the  goods,  without  accepting  the  bills ;  but  were 
they  so  delivered  ?  Smidt  &  Co.,  in  their  letter  to  Ogle,  never 
make  mention  of  any  bills  to  be  accepted  by  Ogle.  No  doubt,  a 
t  7  E.  R.  490.  t  7  E.  E.  760. 
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delivery  on  board  this  ship  was  an  absolute  delivery  to  Ogle,  dole 
unless  qualified.  Does  the  case,  therefore,  state  any  such  quali-  atkikbox. 
fication  ?  The  case  states  that  the  captain  received  them  as  the 
plaintiff's  own  goods,  which  means  his  own  goods  absolutely ; 
not  with  any  qualification  ;  and  Smidt  &  Go.  represent  them  to 
the  captain  to  be  the  goods  of  Ogle,  and  as  such  they  are 
delivered.  If  Smidt  &  Go.  had  said,  we  deliver  the  goods  to  you, 
to  be  the  goods  of  Ogle  if  he  accepts  certain  bills,  the  defence 
would  avail ;  but  no  such  thing  passes.  I  cannot  annex  to  this 
delivery  the  qualification,  that  they  are  to  be  the  plaintiff's  own 
goods  if  he  does  certain  things.  The  captain,  then,  receives 
them  as  Ogle's  absolutely.  Is  this  state  altered?  The  goods 
go  on  board  :  bills  of  lading  are  tendered  to  the  captain  to  sign 
in  blank :  the  captain  objects.  According  to  the  defendant's 
argument,  the  answer  should  have  been,  I  leave  the  bills  in 
♦blank,  because  it  is  as  yet  uncertain  to  whom  the  bills  may  be  [  *764  ] 
deliverable,  for  that  the  cargo  is  to  go  to  Bucker,  unless  the 
plaintiff  accepts  certain  biUs  :  but  the  answer  given  is,  the  blank 
in  the  bill  is  immaterial,  for  the  goods  are  at  all  events  to  be 
delivered  to  your  owner.  If  the  blank  was  immaterial,  it  im- 
ported no  alteration  in  the  terms  of  the  delivery;  if  it  was 
material,  a  fraud  was  practised  on  the  captain,  which  cannot 
avail  the  consignors.  I  therefore  think  that  the  property  of  the 
goods  entirely  vested  in  the  plaintiff,  and  that  the  subsequent 
acts  of  the  consignors  and  their  agents,  cannot  prevent  him 
from  recovering  against  the  defendants :  the  judgment  therefore 
must  be  for  the  plaintiff. 

Heath,  J. : 

I  am  of  the  same  opinion.  As  to  the  preliminary  point  first 
taken,  it  is  peculiar  to  the  action  of  ejectment,  that  he  who  is 
entrusted  with  the  possession  of  land,  must  deUver  it  back  to  his 
lessor,  but  that  rule  extends  to  no  other  action.  As  to  the  merits, 
it  is  admitted  that  at  the  time  of  the  delivery  into  the  ship,  the 
property  was  vested  in  the  plaintiff,  unless  there  was  something 
to  divest  it.  It  is  afterwards  said,  there  was  a  reservation  of  the 
right  of  the  vendor.  This,  however,  is  never  communicated  to 
the  plaintiff,  but  only  to  the  vendor's  agent :  that  could  not» 
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OoLE       therefore,  affect  the  right  of  the  plaintiff,  which  had  before 
TKraeoK.    ▼^sted-    I^  is  similar  to  the  mental  reservation  of  the  Jesuits. 

Chambbe,  J. : 

I  am  of  the  same  opinion.  Here  is  an  explicit,  plain,  direct 
declaration  by  the  parties  that  the  goods  are  Ogle's,  and  I  can 
see  nothing  to  revoke  or  alter  it. 

DAiiLAS,  J.  concurred.  It  is  properly  admitted  by  the  counsel 
for  the  defendant,  that  a  delivery  on  board  Ogle's  ship  was  an 
[  *765  ]  absolute  delivery,  unless  there  were  ^something  to  make  it  other- 
wise, and  when  the  captain  is  desired  to  sign  a  blank  bill  of 
lading,  and  he  objects,  he  is  told  it  will  make  no  difference, 
inasmuch  as  the  delivery  to  Ogle  is  to  be  in  all  events  absolute. 

Judgment  for  the  plaintiff. 


1814.  COOKE  V.  BIKT. 

-2^^8-  (5  Taunt.  765—771 ;  S.  C.  1  Marshall,  333—340.) 

r  765 1  Under  a  writ  of  fieri  fadaa  against  the  goods  of  an  intestate,  in  the 

hands  of  his  administratrix,  or  of  the  husband  of  the  administratrix  and 
her,  in  her  right  since  her  marriage,  the  sheriff  may  justify  entering 
the  house  of  the  husband  to  search  for  goods  of  the  intestate,  though 
none  be  found  therein,  because  that  is  the  most  natural  custody  for 
them. 

Trespass  for  breaking  and  entering  the  plaintijETs  d^relling- 
house,  making  disturbance  therein,  and  continuing  therein, 
making  such  noise,  &c.  a  long  time,  to  wit,  from  thence  until  the 
commencement  of  this  suit,  thereby  disturbing  his  family.  The 
defendant's  second  plea,  as  to  the  breaking  and  entering  the 
plaintiff's  dwelling-house,  and  making  a  noise  and  disturbance 
therein  for  a  part  of  the  time  in  the  declaration  mentioned,  to 
wit,  two  days,  justified  under  a  writ  of  Jieri  facias^  directed  to 
the  defendant  as  sheriff  of  Surrey,  against  the  goods,  which  were 
of  Thomas  Eeel,  at  the  time  of  his  death,  in  the  hands  of 
Frances  Cooke,  his  administratrix,  before  her  intermarriage 
with  the  plaintiff,  her  now  husband,  to  be  administered,  or  in 
the  hands  of  the  plaintiff  and  Frances  his  wife,  administratrix. 
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&G.,  in  right  of  the  said  Frances  as  such  administratrix,  since       Cookb 
their  intermarriage,  to    be  administered,  in    the  defendant's        ^^^^ 
bailiwick.    *    *     * 

Copley,  Serjt.  in  support  of  a  demurrer  to  the  replication :  [  767  ] 

*  *    This  is  not  the  case  of  a  stranger,  the  search  is  for  the       [  768  ] 
goods  of  the  intestate,  of  whom  the  defendant's  wife  was  ap- 
pointed administratrix,  and  this  execution  is  against  the  goods 

which  she  had  as  administratrix  before  the  marriage.  The 
proper  custody  for  them  is  the  house  of  her  husband.  The 
question  has  always  been  where  the  goods  are  naturally  to  be 
found.    *    *    * 

Lens,  Serjt.  for  the  plaintiff: 

*  *  This  was  a  sort  of  middle  case,  not  the  mere  house  of  a 
stranger.    In  the  case  of  Biscop  v.  White,  Cro.  El.  759,  where 

the  defendant  entered  under  a  Jieri  facias  to  levy  *on  the  goods      [  •769  ] 
which  were  of  Philip  Biscop  deceased,  and  it  was  held  ill, 
because  he  did  not  aver  that  bona  testatoris  were  in  the  house, 
but  bona  execui/rids. 

(The  Court  agreed  to  this  distinction,  but  observed  that  it  was 
not  averred  the  executrix  was  the  wife  of  the  plaintiff,  and  the 
goods  would  therefore  not  naturally  be  in  the  plaintiff's  house : 
and  it  was  clear  the  woman  was  not  the  plaintiffs  wife,  because 
if  that  were  the  case  it  could  not  be  stated,  as  it  was,  that  she 
was  there  cum  bonis  suis ;  and  there  adjudged  that  her  goods 
were  not  liable,  but  if  bona  testatoris  had  been  there,  it  was  con- 
ceived the  entry  would  have  been  justifiable.) 

Bostock  V.  Saunders,  2  Bl.  912,  and  8  Wils.  484,  it  was  held  an 
excise  officer  could  not  enter  to  search  for  run  goods  under  a 
warrant  of  two  commissioners,  unless  the  goods  were  actually 
there;  that  judgment  indeed  has  been  over-ruled;  and  it  has 
been  since  holden  that  the  warrant  of  the  commissioners,  in 
whom  the  sole  discretion  is  vested,  was  a  justification  of  the 
officer.  Cooper  v.  Booth,  Tr.  25  Geo.  III.,  8  Esp.  185.  Though 
it  there  was  held  that  the  analogy  did  not  extend  to  excise 
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Cooke       officers,  yet  it  did  not  affect  the  general  principle.   The  qaestion  in 

BiRT.        Ratcliffe  V.  Burton,  6  R.  R.  771  (8  Bob.  &  P.  223)  is  wholly  other. 

The  plaintiff  rests  on  the  general  law,  that  the  sheriff  must  enter 

upon  the  foundation  that  there  are  such  goods  in  the  place,  and 

not  on  mere  suspicion,  and  that  he  is  justified  or  not,  by  the  event. 

The  Court  relieved  Copley  from  replying,  whereupon  Lens 
prayed  that  the  plaintiff  might  amend,  and  take  issue  on  the 
reasonableness  of  the  time,  which  the  Court  refused. 

GiBBS,  Ch.  J. : 

The  distinction  taken  by  the  counsel  for  the  defendant  is  the 
true  one :  under  b,  fieri  facias  the  sheriff  cannot,  on  suspicion  of 
finding  the  defendant's  goods,  enter  the  house  of  a  stranger : 
[  *770  ]  but  he  may  enter  *the  house  of  the  defendant.  His  justification 
in  so  doing  does  not  depend  on  his  finding  or  not  finding  the 
defendant's  goods  there;  and  for  this  plain  reason,  that  the 
most  probable  place  to  find  the  goods  of  the  defendant  is  the 
house  in  which  he  dwells.  The  sheriff,  finding  the  door  open, 
may  enter  the  house  of  a  stranger,  and  is  justified  if  the  defen- 
dant's goods  are  in  it,  but  it  is  at  his  ovm  risk.  The  question 
here  is,  whether  the  plaintiff  is  to  be  considered  as  a  stranger  to 
this  writ.  Whose  goods  are  they  on  which  the  debt  is  to  be 
levied  ?  The  goods  of  the  deceased.  The  wife  of  the  plaintiff 
was  administratrix  of  the  deceased,  and  is  therefore  likely  to 
have  the  goods  of  the  deceased  in  her  custody.  The  plaintiff 
has  married  her,  and  with  her  is  supposed  to  have  taken  all  her 
goods,  and  to  have  them  with  him.  In  whose  house,  therefore^ 
is  it  most  natural  to  look  for  these  goods,  but  in  the  house  of 
her  husband  ?  Though,  therefore,  there  is  no  case  precisely  in 
point ;  the  principle  established  by  the  decided  cases  goes  the 
full  length  of  this  case.  They  decide  that  the  sheriff  may  lawfully 
enter  the  house  of  the  defendant,  to  search  for  his  goods,  because 
that  is  the  most  natural  and  likely  place  to  find  them.  The 
house  of  the  plaintiff,  who  is  husband  of  the  administratrix, 
is  the  most  natural  place  to  look  for  the  goods,  in  which  he 
acquired  by  marriage  that  interest  which  the  administratrix  had 
acquired  by  her  letters  of  administration,  and  for  which  her 
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house,  while  she  was  unmarried,  would  have  been  the  most  Cookb 
probable  place  to  search.  We  think,  therefore,  the  judgment  Bmr. 
must  be  for  the  defendant. 

Heath,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  cannot  be  considered 
as  a  stranger :  he  has  married  the  administratrix,  and  in  case  of 
a  devastamt  he  himself  is  liable. 

Ghahbbb,  J. :  [  771  ] 

The  onus  lies  on  the  counsel  for  the  plaintiff  to  cite  cases  to 
warrant  his  distinction :  unless  such  appear,  it  suffices  that  the 
sheriff  be  shewn  to  enter  the  house  where  it  is  to  be  expected  the 
goods  are :  that  has  been  shewn  in  this  case,  and  the  defendant 
is  entitled  to  judgment. 

Dallas,  J.  concurred.    The  sheriff  may  enter  the  house  of  a 

stranger,  if  the  door  be  open,  but  it  is  at  his  peril  whether  the 

goods  be  found  there  or  not ;   if  they  be  not,  he  is  a  trespasser. 

The  question,  therefore,  in  this  case  is,  whether  the  plaintiff  is 

to  be  considered  as  a  stranger ;   and  I  am  clearly  of  opinion, 

that  he  is  not.     He  has  married   the  plaintiff,  who  was  the 

administratrix  of  the  deceased,  and  after  that,  his  custody  is 

clearly  the  place  where  the  goods  of  the  administratrix  are  to  be 

looked  for.     I  am,  therefore,  clearly  of  opinion  that  the  sheriff 

was  justified  in  going  thither  to  search  for  them,  and  that  the 

judgment  must  be 

For  the  defendant. 


WALKEE  V.  BAKNES.  isu. 

(6  Taunt.  778—780;  S.  C.  1  MarahaU,  346—348.)  Nov,  21 

A  bankruptcy,  occurring  after  verdict  for  the  defendant  and  before        [  778  ] 
judgment,  and  subsequent  certificate  are  no  bar  to  an  execution  after 
judgment,  sued  out  against  the  plaintiff  for  the  costs  of  the  action.f 

In  this  action  a  verdict  had  been  found  for  the  defendant, 

with  liberty  to  move  to  enter  a  verdict  for  the  plaintiff,  who 

t  This  may  be  still  applicable  in      ex  parte  Brooke   (1876)  3  Ch.  Div. 
regard  to  a  judgment  in  an  action      494 ;  25  W.  B.  261. — ^B.  C. 
for  a  pure  tort.    See  In  re  Newman, 
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Walkbb      accordingly,  on  the  9th  of  November,  1818,  obtained  a  role  ntn. 

Bawbs.  ^^  ^^^  ^^^^  ^^y  ^  commission  of  bankrupt  issued  against  the 
plaintiff,  under  which  he  was  declared  a  bankrupt.  On  the 
20th  of  November  the  plaintiff's  rule  was  discharged,  and  the 
prothonotary,  on  the  24th  of  November  taxed  the  defendant  his 
costs  at  88Z.  5^.  The  plaintiff  obtained  his  certificate  of  con- 
formity on  the  12th  of  February,  1814,  and  in  October  following 
the  defendant  had  levied  his  costs  by  a  writ  of  testatum  fieri 
facias. 

Best,  Serjt.  on  a  former  day  in  this  Term  had  obtained  a 
rule  nisi,  on  the  authority  of  Watts  v.  Hart,  1  Bos.  &  P.  184,  to 
set  aside  the  execution  and  restore  the  money  levied. 

Shepherd,  Solicitor-Oeneral,  now  shewed  cause : 

The  plaintiff's  bankruptcy  occurred  within  the  first  four  days 
of  Michaelmas  Term,  1818,  consequently  before  the  earliest  day 
whereon  the  defendant  could  in  any  case  perfect  his  judgment. 
The  defendant's  claim  to  these  costs,  therefore,  was  at  no  time 
[  *779  ]  before  the  bankruptcy  ^matured  to  a  debt,  and  it  matters  not 
that  the  verdict  was  found  before  the  commission  issued ;  this 
sum  was  never  capable  of  being  proved  under  the  commission. 
The  case  of  Watts  v.  Hart  arose  upon  a  nonsuit,  not  on  a  verdict 
for  the  defendant,  and  perhaps  it  may  be  on  that  account  dis- 
tinguishable :  but  the  Court  there  very  reluctantly  held  that  the 
costs  of  the  nonsuit  might  be  proved  as  a  debt  under  the  com- 
mission. This  comes  within  the  principle  recognized  in  the 
case  Ex  parte  Charles,  14  East,  197,  for  it  is  immaterial  whether 
the  debt  is  due  to  a  petitioning  creditor,  or  to  any  other 
creditor. 

The  Court,  stopping  the  Solicitor-General,  called  on  Best  to 
support  his  rule. 

GiBBS,  Ch.  J.  (after  reading  the  judgment  of  the  Court  of  King's 
Bench  in  the  case  Ex  pane  Charles) : 

The  Court  in  that  case  fully  considered  all  the  authorities 
which  could  be  cited  in  favour  of  the  bankrupt ;  Hurst  v.  Mead^ 
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6  T.  E.  865 ;  Longford  v.  Ellis,  1  H.  B.  c.  29,  n. ;  Lewis  v.  walkeb 
Piercy,  ibid.  29 ;  and  Watts  v.  HaH  /  and  they  considered  that  babnbs. 
they  overturned  those  cases,  and  I  cannot  but  think  their 
decision  was  a  sound  one.  The  damages  for  breach  of  a  promise 
of  marriage  were  not  a  debt  until  the  judgment,  before  which 
the  act  of  bankruptcy  happened.  It  is  impossible  to  distinguish 
between  that  case  and  this.  In  a  matter  in  which  the  decision 
of  another  Court  was  contrary  to  former  authorities,  we  should 
not,  of  course,  change  our  own  decision,  without  weighing  the 
reason  of  the  case ;  but  there  is  more  reason  in  the  late  judgment 
of  the  Court  of  King's  Bench  than  in  the  previous  determinations, 
which  seem  to  have  followed  each  other  without  much  considera- 
tion. By  the  verdict  for  the  defendant  he  was  entitled  to  tax 
his  costs;  but  no  debt  arose  thereon  till  judgment  had  been 
*signed.  The  question  cannot  be  tried  by  a  better  rule  than  by  [  *7sa  ] 
examining  whether  an  action  could  be  brought  for  the  demand  ; 
and  it  is  clear  that  no  action  could  be  brought  before  final 
judgment  had  been  signed.! 

Heath,  J. : 

In  the  case  in  1  Bos.  &  P.  I  observe  that  the  Court  reluctantly 
ruled  that  the  costs  were  a  debt  at  the  time  of  the  bankruptcy, 
thinking  themselves  bound  by  precedent ;  but  evidently  against 
their  inclination. 

The  rest  of  the  Court  concurring,  the 

Eide  was  discltarged. 

t  See  Fry  v.  Malcolm,  4  Taunt.  705. 
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1814.  THOENTON  and   Othebs  v.  KEMPSTERt 

Nor.  22. 
(5  Taunt.  786—788;  S.  C.  1  MarsliaU,  355—358.) 

[  786  ]  If  a  broker,  employed  both  by  seller  and  buyer,  negotiates  a  sale,  but 

by  mistake  delivers  to  the  seyeral  parties  sale-notes  differently  desciib- 
ing  the  goods,  no  contract  arises. 

A  broker  employed  by  the  plaintiffs  to  sell  Petersburgh  dean  hemp, 
and  by  the  defendant  to  buy  hemp,  sold  to  the  defendant,  and  gaye  him 
by  mistake  a  sale-note  of  Biga  Bhine  hemp,  a  description  of  hemp  of  a 
different  quality  from  the  Petersburgh,  and  gave  the  plaintiff  a  note 
of  the  sale  of  Petersburgh  clean  hemp  :  Held,  that  no  contract  for  the 
sale  of  the  hemp  in  question  subsisted  between  the  parties. 

The  plaintiffs  declared  upon  a  contract,  whereby  the  defendant 
agreed  to  purchase  of  them,  who  then  agreed  to  sell  to  the 
defendant  a  certain  quantity,  to  wit,  10  tons,  of  sound  and 
merchantable  St.  Petersburgh  clean  hemp,  ex  AiinettUy  of  the 
plaintiffs',  at  a  certain  price,  to  wit,  88Z.  per  ton,  to  be  paid  for 
as  therein  specified,  and  averred  a  breach  in  the  defendant's  not 
receiving  the  hemp,  and  paying  for  it  accordingly.  The  third 
count  stated  a  contract  by  the  plaintiffs  to  sell  to  the  defendant 
10  other  tons  of  hemp  (not  specifying  the  quality),  and  a  similar 
breach.  The  action  was  tried  at  the  London  sittings  after  Trinity 
[  •787  ]  Term,  1814,  before  *Gibbs,  Ch.  J.,  when  it  appeared  that  the 
plaintiffs  being  possessed  of  a  quantity  of  Petersburgh  clean 
hemp,  employed  a  broker  to  sell  it,  who  acted  as  broker  for  both 
parties,  and  after  contracting  for  the  sale,  had  signed  and  de- 
livered to  the  defendant  a  sale-note  in  the  following  terms: 
"  Bought  for  account  of  the  defendant  from  the  plaintiffs,  10  tons 
sound  and  merchantable  Kiga  Rhine  hemp,  ex  Annetta"  and 
subjoined  the  price  and  mode  of  payment.  But  he  delivered  to 
the  plaintiffs  a  sale-note,  stating  the  defendant  to  have  bought  of 
the  plaintiffs  10  tons  of  St.  Petersburgh  clean  hemp  (subjoining 
the  price  and  terms),  ex  Annetta.  The  description  of  hemp  con- 
tained in  the  first-mentioned  note  was  inserted  by  mistake  of 
the  broker,  and  designated  goods  of  a  materially  different  quality 

t  Cited  by  Erle,  J.  and  Patte-  there  was,  apart  from  the  notes,  no 

SON,  J.  in  Sievewright  v.  Archibald  eyidence  of  a  contract  binding  ac- 

(Q.  B.  1851)  17  Q.  B.  102;  20  L.  J.  cording  to  the  Statute  of  Frauds.— 

Q.  B.  529,  with  the  obseryation  that  B.  C. 
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from,  and  of  higher  value  than  those  described  in  the  last.  It  Thobnton 
was  first  objected  that  there  was  a  variance  between  the  descrip-  kempbteb. 
tion  of  the  hemp  alleged  to  be  sold  in  the  first  comit,  and  the 
description  contained  in  the  sale-note  delivered  to  the  defendant ; 
but  the  plaintiffs  being  enabled  by  their  third  count  to  recover 
upon  a  contract  for  the  sale  of  hemp  of  any  description,  it  was 
then  objected  that  there  was  no  contract  between  the  parties  for 
the  sale  of  any  hemp  whatever.  Gibbs,  Ch.  J.  thought  that 
there  was  no  mutuality ;  the  broker,  who  was  the  agent  of  both, 
having  done  nothing  which  bound  both  parties  to  the  same 
bargain:  but  permitted  the  jury  to  find  a  verdict  for  the 
plaintiffs,  subject  to  the  point  reserved. 

Accordingly  Pell,  Serjt.  in  this  Term  obtained  a  rule  nisi,  to 
set  aside  the  verdict  and  enter  a  nonsuit ;  against  which 

Shepherd,  Solicitor-General,  on  this  day  shewed  cause.  He 
contended  that  the  plaintiffs  were  not  bound  by  the  paper  which 
had  been  delivered  to  the  defendant,  but  *that  they  might,  with-  [  *788  ] 
out  calling  for  the  production  of  that  paper,  recover  on  proof  of 
the  sale-note  which  the  broker,  who  was  agent  for  the  defendant, 
had  delivered  to  themselves,  and  which  therefore  alone  sufficiently 
constituted  a  contract  binding  upon  the  defendant :  and  that  if 
the  plaintiffs  proceeded  to  enforce  that  contract,  the  defendant 
did  not  disprove  its  existence  by  showing  the  existence  of  another 
instrument  of  contract,  which  he  on  the  other  hand  might  per- 
haps likewise  enforce. 

The  GouBT  desired  him  to  consider  it  in  the  same  light  as  if 
there  had  been  no  intervention  of  a  broker,  but  the  plaintiffs 
had  with  their  own  hand  delivered  to  the  defendant  the  one  note, 
and  the  defendant  had  with  his  own  hand  delivered  to  the 
plaintiffs  the  other  note ;  in  what  condition  would  the  parties 
then  stand?  or  what  contract  would  there  then  be  subsisting 
between  them  ?  For  the  contract  must  be  on  the  one  side  to 
sell,  and  on  the  other  side  to  accept,  one  and  the  same  thing. 
It  had  truly  been  urged  that  contracts  might  subsist  which,  by 
reason  of  the  Statute  of  Frauds  could  be  enforced  by  one  party, 

u  u  3 
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TflOBNTON    although  they  could  not  be  enforced  by  the  other  party  :  but  the 

Kempsteb.    Statute  of  Frauds  in  that  respect  threw  a  difficulty  in  the  way  of 

the  evidence ;  the  objection  did  not  interfere  with  the  substance 

of  the  contract ;  and  it  was  the  negligence  of  the  other  party 

that  he  did  not  take  care  to  obtain  and   preserv-e  admissible 

evidence  to  enable  himself  also  to  enforce  it.    But  the  objection 

in  the  present  case  went  to  the  substance  of  the  contract :  the 

parties,  so  far  as  appeared,  had  never  agreed  that  the  one  shouU 

buy  and  the  other  accept  the  same  thing ;  consequently  there 

was  no  agreement  subsisting  between  them.     The  rule,  therefore, 

must  be  made 

Absolute. 


1814.       DOE,  OX  Demise  of  CHEEKE  and  Others,  v.  SMITH. 

Nov  2*> 

•  (5  Taunt.  795—797 ;  S.  C.  1  Marshall,  359—363.) 

[  795  ]  A  coyenant  that  the  lessee,  his  executors,  or  administrators  will  not 

assign,  does  not  bind  his  assignees. 

This  ejectment  was  tried  at  the  Westminster  sittings  after 
Trinity  Term,  1814,  before  Gibbs,  Ch.  J.  It  was  brought  to 
recover  possession  of  a  house  on  the  south  side  of  Charing  Gross, 
which  Sir  Wm.  Cheere,  Bart,  by  indenture  demised  to  John 
Eogers,  his  executors,  administrators,  and  assigns,  with  a  pro- 
viso, that  if  Eogers,  his  executors,  or  administrators  should  break 
or  not  perform  all  or  any  of  the  covenants  thereinafter  contained 
on  the  behalf  of  Rogers,  his  executors,  or  administrators,  to  be 
kept  and  performed,  the  lessor,  his  heirs,  or  assigns,  might  re- 
enter, &c.,  and  Rogers  covenanted  that  he,  his  executors,  or 
administrators,  should  not  nor  would  during  the  term  thereby 
demised,  grant,  demise,  let,  set,  sell,  assign,  set  over,  or  part 
[  ♦796  ]  with  that  indenture  of  lease,  or  *the  premises  thereby  demised, 
or  any  part  or  parcel  thereof,  for  all  or  any  part  of  the  term 
thereby  demised,  or  grant  any  underlease  thereof,  unto  any 
person  or  persons  whomsoever,  without  the  special  licence  and 
consent  of  Sir  Wm.  Cheere,  his  heirs,  or  assigns,  first  had  and 
obtained  under  his  or  their  hand  and  seal  for  that  purpose.  The 
lessee  being  declared  a  bankrupt,  the  commissioners  assigned  all 
his  estate  to  their  messenger,  who  assigned  to  assignees  chosen 
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by  the  creditors  under  the  commission ;  and  by  indenture,  re-        Doe, 
citing  that  the  assignees  had  agreed  for  the  absolute  sale  of  the      cheebe, 
premises  to  Palmer  for   800Z.,  the   assignees   bargained,  sold,       SMnn. 
assigned,  transferred,  and  set  over,  and  Kogers  granted,  bar- 
gained, sold,  assigned,  ratified,  and  confirmed  the  premises  to 
Palmer  for  the  residue  of  the  term,  subject  to  the  payment  of  the 
rent,  and  observance  and  performance  of  the  covenants  in  the 
lease  reserved  and  contained.     Palmer,  for  300Z.,  assigned  to 
Bogers,  Eogers  underlet  to  the  defendant,  at  an  advanced  rent,  for 
three  years,  and  this  ejectment  was  brought  to  recover  the  pre- 
mises upon  a  supposed  forfeiture  of  the  lease  by  a  breach  of  the 
covenant.     The  jury  found  a  verdict  for  the  plaintiff,  with  liberty 
for  the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit. 

Best,  Serjt.  accordingly  on  a  former  day  in  this  Term  moved 
for  a  rule  nisiy  first,  upon  the  ground  that  the  terms  of  the  con- 
dition did  not  extend  to  prevent  an  assignee  from  assigning,  the 
lessee's  assigns  not  being  therein  named.  But  if  the  covenant 
had  extended  to  assigns,  the  assignees  of  the  bankrupt  were  freed 
from  it  by  operation  of  law.  PMlpot  v.  Hoare,  2  Atk.  219.  It  is 
there  also  expressly  held  that  the  assignment  by  the  assignees  of 
a  bankrupt  is  no  breach  of  such  a  covenant.  The  statutes  taking 
the  possession  from  the  bankrupt,  and  enabling  the  assignees 
to  sell  for  the  purpose  of  paying  *his  debts,  their  operation  is  [  *797  ] 
equivalent  to  an  actual  licence  by  the  lessor,  and  therefore  brings 
this  within  the  doctrine  of  Diimpor's  case,  4  Co.  Eep.  119,  that 
the  restriction  is  gone  for  ever. 

(The  Court  relieved  him  from  this  part  of  his  argument,  for 
they  were  all  agreed  that  an  underletting  or  assignment  by  an 
assignee  was  not  a  breach  of  the  covenant,  and  that  the  only 
question  was,  w^hether  the  underletting  by  Eogers  after  the  estate 
came  back  to  him,  was  a  forfeiture.) 

[Subsequently  the  Court,  on  the  ground  that  the  original 
liability  of  Eogers  under  the  covenant  was  gone  by  the  operation 
of  the  then  Bankruptcy  Act,  49  Geo.  III.  c.  121,  s.  19,  decided  that 
Rogers  having  now  come  in  under  those  who  had  a  right  to 
assign,  did  not  incur  a  forfeiture  by  subletting.] 
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1814.  EDWAKDS  V.  HODDING-t 

3^0.  ^-  ^^^^^  815—820;  S.  C.  1  Marshall,  377—382.) 

r  315  1  An  attorney  who  was  also  an  auctioneer  receiyed  a  deposit  on  pro- 

perty which  he  had  sold  by  auction,  and  after  queries  raised  on  the 
title,  and  before  they  were  cleared,  paid  oyer  the  deposit  to  his  principal. 
On  a  demand  of  the  deposit  by  the  buyer,  he  answered,  that  his  prin- 
cipals would  not  consent  to  return  it,  and  would  enforce  the  contract: 
Held,  that  the  buyer  might  recoyer  the  deposit  from  the  auctioneer  as 
money  had  and  receiyed  to  the  plaintiff's  use ;  1,  Because  the  defendant, 
as  attorney,  had  notice  that  the  title  had  not  been  completed  before  he 
paid  oyer  the  money ;  2,  Because  he  misled  the  plaintiff  to  sue  himself, 
by  not  saying  he  had  paid  it  oyer. 

This  was  an  action  for  money  had  and  received,  and  upon  the 
trial  of  the  cause  before  Dampier,  J.  at  the  Sarum  summer 
assizes,  1814,  it  appeared  to  have  been  brought  under  the  follow- 
ing circumstances.  The  defendant  was  employed  as  auctioneer 
and  solicitor  to  the  assignees  of  certain  bankrupts,  to  sell  by 
auction  on  the  18th  of  March,  1813,  a  freehold  estate.  Among  the 
conditions  of  sale,  the  purchaser  was  immediately  to  pay  down  a 
deposit  of  ten  per  cent,  in  part  of  the  purchase-money.  The 
plaintiff,  who  occupied  the  estate  for  a  term  which  expired  at 
Lady-day,  1814,  was  the  purchaser  of  the  third  lot  at  the  price  of 
11,260{.,  and  paid  to  the  defendant  1,000!.  on  account  of  the  de- 
posit, and  duty.  The  abstract  was  not  delivered  by  the  time 
stipulated,  but  was  received.  The  purchaser  requiring  some 
further  elucidation  of  the  title,  which  was  not  furnished  so 
promptly  as  to  satisfy  him,  his  solicitor  on  the  21st  of  March, 
1814,  wrote  to  the  defendant,  that  "  for  want  of  a  title,  the  latter 
would  be  pleased  to  return  the  plaintiff  his  deposit-money  with 
interest,  and  that  he  the  solicitor  would  write  to  the  plaintiff  to 
prepare  to  quit  according  to  the  defendant's  notice,"  which  had 
been  served  on  the  plaintiff  in  September,  1813,  for  quitting  at 
the  end  of  his  term  or  paying  double  rent.  The  defendant  on 
the  23rd  wrote  in  answer,  that "  he  was  directed  by  the  assignees 
to  inform  the  plaintiff's  solicitor,  that  they  were  proceeding  with 
the  title  to  the  estate,  and  that  they  would  not  consent  either  to 
return  the  plaintiff's  deposit  or  to  let  him  off  his  purchase."    The 

t  Contrast  the  case  of  Edgell  y .  Day      deposit  was  to  be  paid  to  the  solicitor 
(1865)  L.  E.  1  C.  P.  80,  85 ;  35  L.  J.      **  as  agent  for  the  vendor."— E.  C. 
C.  P.  7,  where  by  the  contract  the 
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plaintiff  and  two  other  purchasers  on  28th  March  again  wrote,  Bdwabds 
announcing  their  "  determination  to  abandon  their  contracts,  hodding. 
and  required  a  re-payment  of  their  several  deposits  with  *inte-  [  •gig  j 
rest,  and  stated  their  intention  to  sue  on  refusal."  On  the  80th 
the  defendant  wrote,  that  ''  he  had  laid  the  last-mentioned  letter 
before  the  assignees,  who  directed  him  to  say,  that  they  would 
not  return  the  deposit,  nor  suffer  the  plaintiff  to  abandon  his 
purchase.  They  had  lost  no  time  in  procuring  answers  to  the 
objections,  and  were  proceeding  to  complete  the  title  as  fast  as 
possible."  At  the  trial  the  defendant's  counsel  did  not  attempt 
to  prove  that  the  title  had  been  perfected  in  time,  although  they 
said  it  would  shortly  be  made  good,  but  relied  on  the  fact  that 
the  defendant  had  received  no  notice  from  the  plaintiff  not  to  pay 
over  the  money,  and  they  proved,  that  before  the  plaintiff's  first 
demand  made  from  him  of  the  deposit,  he  had  paid  over  the 
whole  of  it  to  the  assignees  who  were  his  principals,  and  they 
contended  that  therefore  the  action  could  not  be  maintained 
against  him.  Dampier,  J.  thought  that  the  defendant  was  not 
authorized  to  part  with  the  deposit,  when  he  must,  from  his  em- 
ployment as  solicitor  for  the  vendors,  have  known  long  before  he 
paid  it  over,  that  there  were  objections  to  the  title :  he  therefore 
thought  the  fact  of  the  payment  over  did  not  protect  the  defen- 
dant ;  he  also  observed  that  when  the  defendant  answered  the 
plaintiff's  letters,  he  never  communicated  to  him  the  fact  that  he 
had  paid  over  the  deposit  to  his  principals,  but  left  him  under 
the  impression  that  it  was  still  in  the  defendant's  hands,  and 
thereby  had  misled  the  defendant  and  encouraged  him  to  bring 
the  present  action,  and  upon  that  ground,  if  there  were  no  other, 
he  thought  that  the  defendant  had  precluded  himself  from  now 
insisting  on  the  defence  that  he  had  paid  over  the  money :  under 
this  direction  the  jury  found  a  verdict  for  the  plaintiff. 

Lens,  Serjt.  in  this  Term  obtained  a  rule  nisi  to  set  aside 

the  verdict  and  have  a  new  trial : 

The  conclusion  which  had  been  drawn  from  the  defendant's 

letters,  he  contended,  *was  unwarranted,  for  there  was  nothing       [  ♦817  ] 

in  them  inconsistent  with  the  fact  of  the  defendant's  having  paid 

over  the  money,  they  rather  pointed  to  that  event  by  answering. 
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Edwards  to  the  demand  made  on  himself,  that  the  assignees  would  not 
HoDDiKG.  consent  to  return  it.  He  cited  Sadler  v.  Evans^  4  Burr.  1984, 
for  Lord  Mansfield's  doctrine,  who  kept  clear  of  all  payments 
to  third  persons,  but  where  it  is  to  a  known  agent ;  in  which  case 
the  action  ought  to  be  brought  against  the  principal,  unless  in 
special  cases,  as  under  notice,  or  maUi  fide.  In  this  case  there 
had  neither  been  notice  nor  inala  fides.  BuUer  v.  Harrison^  2 
Cowp.  665,  was  not  the  case  of  an  auctioneer.  If  an  auctioneer 
is,  as  has  been  said,  the  agent  for  both  parties,  yet  he  is  the 
agent  of  each  for  different  purposes.  Though  the  purchaser  may 
make  the  auctioneer  his  agent  for  the  purpose  of  signing  a  con- 
tract, yet  the  auctioneer,  in  the  act  of  receiving  the  money,  is 
agent  for  the  vendors  only,  not  for  the  purchaser :  the  purchaser 
had  no  need  of  an  agent  for  himself,  to  whom  he  should  pay 
the  deposit ;  he  might  as  well  keep  the  money  in  his  own 
pocket. 

[After  argument :] 

[  819  ]       GiBBS,  Ch.  J. : 

There  is  no  question  in  this  case,  but  on  the  single  point, 
whether  the  defendant  has  placed  himself  out  of  the  reach  of  this 
action,  by  having  paid  over  this  money  to  his  principal.  It  is 
not  disputed,  but  that  the  plaintiff  has  a  title  to  recover  back  his 
deposit ;  but,  says  the  defendant,  he  ought  not  to  recover  it  from 
me,  because  I  have  paid  over  the  money  to  my  principal,  and  the 
plaintiff  may  sue  the  principal.  On  the  first  of  the  two  grounds 
which  Dampier,  J.  took  at  the  trial,  we  think,  the  action  is  main- 
tainable. I  do  not  say  that  the  case  in  5  Burr.t  is  not  maintain- 
able to  the  utmost  extent  to  which  it  goes,  but  it  is  not  necessary 
to  go  so  far  for  the  purposes  of  the  present  action  :  for  this  de- 
fendant is  the  attorney  to  the  vendors,  as  well  as  auctioneer ; 
and  it  is  quite  clear  he  must  have  known  that  the  title  was  dis- 
putable in  the  view  the  purchaser  had  of  it;  for  he  knew  no 
answer  had  been  given  in  due  time  to  the  queries  which  the 
purchaser  had  made,  even  supposing  that  a  satisfactory  answer 
could  be  thereafter  given.  In  this  view  we  think  he  paid  the 
t  Biirrmgh  v.  Skinner,  6  Burr.  2639. 
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money  over  in  his  own  wrong,  and  that  it  may  be  recovered  from     Edwabdb 
him  by  the  plaintiff.  Hodding. 

Heath,  J. : 

I  am  of  the  same  opinion.    It  is  admitted,  if  express  notice  had 
been  given  to  the  defendant  not  to  pay  over  the  money,  an 
action  would  have  lain.     The  defendant's  knowledge,  as  the  ven- 
dor's attorney,  of  *doubts  which  had  been  raised  on  the  title,  is       [  *®2^  1 
equivalent  to  express  notice. 

Chambre,  J. : 

I  am  of  the  same  opinion.  This  is  not  an  absolute  payment 
by  the  plaintiff  to  the  defendant  as  the  vendors'  agent,  but  a  con- 
ditional pajTnent ;  or,  as  it  is  more  properly  called,  a  deposit. 
The  defendant  receives  it,  knowing  the  condition,  that  there 
should  be  a  good  title ;  and  he  knows  that  that  condition  is  not 
I)erformed :  he  nevertheless  takes  on  himself,  with  this  know- 
ledge, to  pay  over  the  money,  which  he  was  not  warranted  in 
doing ;  and  therefore  the  judgment  must  be  for  the  plaintiff.  I 
think  the  direction  of  the  learned  Judge  was  right  throughout. 

DAiiiiAS,  J. : 

I  wish  distinctly  to  guard  against  saying  what  is  the  duty  of 
an  auctioneer  in  any  other  case ;  but  upon  this  case  I  am  quite 
clear  that  the  defendant  ought  not  to  have  paid  over  the  deposit, 
and  that  the  plaintiff  is  entitled  to  recover. 

Rule  discharged. 
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C.   p.  MICHAELMAS  TERM. 


1813.  SPAEEOW  V.  THE  EAEL  OP  BEISTOL. 

^^*^^-  (1  Maxshall,  10—11.) 

r  ,  Q  1  An  outgoing  tenant  liaving  agreed  to  assign  the  remainder  of  his  tenn 

to  the  incoming  tenant,  the  sheriff,  before  an  actual  assignment  made, 
may,  under  an  execution  against  the  outgoing  tenant,  sell  his  interest 
in  such  remaining  term,  and  set  upon  it  the  same  value  that  the  in- 
coming tenant  had  agreed  to  give  for  it. 

This  action  \¥as  brought  against  the  defendant  as  chief  steward 
of  the  liberty  of  Bury  St.  Edmonds,  for  a  false  return  to  a  writ 
oi  fieri  facias.  The  writ  had  been  issued  against  the  effects  of 
George  Smith,  who  held  a  farm  as  a  yearly  tenant  under  the 
Duke  of  Grafton,  and  had  received,  prior  to  Michaelmas,  1811, 
a  year's  notice  to  quit  at  Michaelmas,  1812.  One  Bogers,  who 
was  to  succeed  Smith  in  the  farm,  agreed  with  him  some  time 
before  Michaelmas,  1811,  for  the  immediate  occupation  of  it;  and 
it  was  also  agreed  that  Bogers  should  take  the  hay,  dung,  &c.  at 
a  valuation,  which  valuation  was  to  include  Smith's  interest  in 
the  remainder  of  his  term.  Before,  however,  the  valuation  was 
made,  viz.  on  the  18th  of  October,  1811,  the  officer  entered  with 
his  warrant  under  the  writ  issued  by  the  plaintiff,  and  which  was 
indorsed,  to  levy  1,176/.  14«. ;  but,  on  receding  a  notice  from 
Bogers  that  he  was  in  possession  of  the  property,  which  he  said 
had  been  valued  to  him,  he  returned  that  he  had  taken  goods  to 
the  amount  of  256Z.  4^.  ^d.  and  nxdla  bona  ultra. 

The  cause  came  on  to  be  tried  at  the  last  spring  assizes  at 
Bury,  when  it  was  ordered  by  the  Court,  with  the  consent  of 
both  parties,  that  a  verdict  should  be  entered  for  the  plaintiff  for 
1,200^,  subject  to  the  award  of  H.  Hulton,  Esq.,  in  the  usual 
form.  '  Mr.  Hulton  made  his  award  on  the  10th  of  May,  by 
which  he  directed  a  verdict  to  be  entered  for  the  plaintiff  for 
606Z.  6s.  of  which  200Z.  were  for  Smith's  interest  in  the  farm,  and 
the  rest  for  the  hay  and  other  effects  according  to  the  valuation. 

In  Easter  Term,  Mr.  Serjt.  Shepherd  had  obtained  a  rule, 
calling  on  the  plaintiff  to  shew  cause  why  Mr.  Hulton's  award 
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should  not  be  set  aside,  or  referred  back  to  *him  to  be  reviewed, 
and  meanwhile  the  proceedings  be  stayed.  His  motion  was  made 
on  two  grounds :  Ist.  That  the  property  had  changed  its  owner 
prior  to  the  officer's  entry ;  2ndly.  That  Smith's  interest  was  not 
such  as  the  sheriff  could  take  in  execution ;  and,  if  it  were,  that 
he  ought  not  to  be  charged  with  200L,  the  value  put  upon  it  by 
Rogers,  but  only  with  so  much  as  it  would  have  sold  for  to  an 
indifferent  person. 

Blossett,  Serjt.,  now  shewed  cause  against  this  rule,  upon 
affidavits,  which  stated  that  the  arbitrator  had  found  that  the 
property  had  been  taken  in  execution  prior  to  the  change  of  pos- 
session, and  that  200Z.  were  the  real  value  of  Smith's  interest  in 
the  farm ;  and  these  being  the  questions  on  which  the  cause  was 
referred,  he  contended  that  the  award  was  right  and  conclusive. 

Shepherd,  Serjt.,  co7itra,  contended  that  the  sheriff  might  as 
well  have  been  fixed  for  the  goodwill  of  a  man's  business,  and 
distinguished  this  from  the  case  of  a  lease  which  might  have  been 
sold;  but,  at  all  events,  the  sheriff  ought  not  to  be  charged  with 
the  sum  which  the  incoming  tenant  might  think  it  worth  to 
himself. 

Mansfield,  Ch.  J. : 

Any  man  who  wished  to  have  got  the  remainder  of  this  term 
would  have  given  something  for  it ;  and  it  was  worth,  therefore, 
just  so  much  as  would  have  been  given  for  it : — A  man  might 
have  bought  it  for  the  purpose  of  vexation  towards  the  incoming 
tenant. 

(Mr.  Serjt.  Blossett  observed,  that  in  this  case  the  crops 
passed  for  2001.) 

That  puts  an  end  to  the  question ;  but  even  without  that,  there 
would  have  been  much  difficulty  in  supporting  this  rule. 


The  rest  of  the  Court  concurred. 


Rule  ducharged,\ 


t  The  sheriff  may  take  and  sell  an 
annuity  in  nature  of  a  rent-charge, 
and  he  may  extend  and  sell  a  term 


of  years ;  but  nothing  can  be  taken 
in  execution  which  cannot  be  sold. 
Com.  Dig.  tit.  Execution  (0.  4). 


Spabbow 
r. 

EABL  07 

Bbistol. 

[•11] 
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1818.  GIBSON  AND  Others  v.  MAIR. 

yat.  27. 
(1  MarshaU,  39—42.) 

[  39  ]  A  sentence  of  condemnation  of  a  neutral,  by  a  Britisli  vice-admiralty 

Court  abroad,  is  sufficient  evidence,  from  which  to  presume  that  the 
ship  condemned  had  been  engaged  in  some  illegal  transaction ;  though 
the  ground  of  condemnation  do  not  appear  in  the  sentence.  A  neutral 
meeting  by  agreement  a  British  vessel,  for  the  purpose  of  receiving 
gunpowder  and  arms,  is  illegal,  though  the  latter  should  have  had  a 
license  to  export  them  for  the  purposes  of  trade. 

This  was  an  action  on  a  policy  of  insurance,  dated  the  20th  of 

May,  1806,  on  the  American  ship  Washington,  at  and  from  her 

arrival  twenty-four  hours  on  the  coast  of  Africa,  during  her  stay 

and  trade  there,  and  till  the  delivery  of  her  cargo  at  Charleston^ 

in  South  Carolina.     The  ship  sailed  from  Liverpool  on  the  2nd 

of  June,  arrived  in  August  in  the  river  Congo,  and  during  her 

stay  there,  on  the  9th  of  August,  was  taken  by  the  Prince  of 

I  •*©  ]       Orange  *  British  privateer,  which  carried  her  to  Surinam,  where 

she  was  condemned.     The  plaintiffs  averred  the  loss  to  have 

been,  1st,  By  unlawful  seizure ;  2ndly,  By  barratry.     The  cause 

w^as  tried  before  Lord  Chief  Justice  Mansfield,  at  the  sittings 

after  last  Trin.  Term,  at  Guildhall,  when  the  plaintiff  called  a 

witness,  who  stated  that  the  boatswain  of  the  Washington  had 

been  put  in  irons  after  the  ship's  seizure  by  the  Prince  of  Orange, 

charged  with  an  attempt  to  rescue  and  run  away  with  the  vessel. 

On  his  cross-examination,  he  said  they  had  met  the  ship  Croy- 

don,  by  agreement,  in  the  river  Congo,  which  supplied  them  with 

gunpowder  and  muskets  for  the  purpose  of  trading  in  slaves. 

On  the  part  of  the  defendant,  the  sentence  of  condemnation  was 

read,  and  the  stat.  29  Geo.  II.  c.  16 ;  t   the  Order  in  Council 

t  The  stat.  29  Geo.  11.  c.  16,  s.  2  saltpetre  or  gunpowder,  or  for  every 

[rep.  6  Geo.  IV.  c.  105],  enacts,  That  five  and  twenty  arms ;  and  100?.  for 

whatever  quantity  of  saltpetre,  gun-  every   two    cwt.  of   any  species  of 

powder,  arms,  or  ammunition,  pro-  ammunition. 

hibited  by  proclamation  or  Order  in  Sect.  3  enacts.  That  any  person 

Council   to   be    exported,    shall  be  aiding  or  assisting  in  the  shipping' 

shipped  on  board  any  ship,  in  any  any  saltpetre,  gunpowder,  &c.  during 

port  of  Great  Britain,  in  order  for  the  time  it  shall  be  so  prohibited  to 

exportation,   contrary  to  such  pro-  be  exported,  shall  forfeit  100/.  and 

damation  or  order,  shall  be  forfeited^  treble  the  value, 

and  the  owner  shall  forfeit  in  the  Sect.  4  enacts,  That  if  any  master 

proportion  of  100?.  for  every  cwt.  of  of  any  vessel  shall  take  on  board,  or 
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of  the  11th  of  May,  1808,1  the  licence  to  the  Washington  to  carry  Gibson 
arms  sufficient  for  her  *  defence,  but  not  for  the  purposes  of  mIib. 
trade,  and  the  protest  of  the  supercargo,  stating  that  the  ship  r  *^j  n 
had  been  seized  by  the  Prince  of  Oi-ange  on  pretence  of  having 
powder  and  muskets  on  board,  contrary  to  her  licence,  were  also 
read.  On  this  evidence  the  jury  found  for  the  plaintiffs,  liberty 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  on 
two  grounds :  1st,  That  there  was  not  sufficient  evidence  of  a  loss 
by  barratry ;  and  2ndly,  That  the  condemnation  was  conclusive 
evidence  against  the  plaintiffs,  of  the  ship  having  been  illegally 
employed.  The  sentence  of  condemnation  was  general,  without 
mentioning  the  grounds  of  it ;  and  the  Chief  Justice,  at  the 
trial,  refused  to  admit  parol  evidence  of  what  passed  in  the  Court 
of  Admiralty,  which  was  attempted  to  be  given,  in  order  to  prove 
that  she  was  condemned  for  an  offence  which  would  have 
amounted  to  barratry. 

Lens,  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  for  a 
nonsuit  on  these  two  grounds. 

Best,  Serjt.,  and  Vaughan,  Serjt.,  now  shewed  cause,  and 
contended  that  the  condemnation  could  not  have  been  for  having 
gunpowder  on  board,  because  the  stat.  29  Geo.  II.  prohibiting 
the  exportation  of  gunpowder,  did  not  extend  to  the  case  of 
powder  taken  on  board  out  of  this  country. 

eaffer  to  be  taken  on  board,  any  necessary;  provided  that  sufficient 
«altpotre,  gunpowder,  &c.  for  oxpor-  security  be  given  to  the  principal 
tation,  during  the  time  it  shall  be  so  officers  of  his  Majesty's  customs,  of 
prohibited  to  be  exported,  every  such  the  port  in  which  the  ships  are  fitted 
master  shall  forfeit  100/. — See  also  out,  and  before  they  proceed  on  their 
33  Geo.  III.  c.  2  [rep.  6  Geo.  IV.  respective  voyages,  in  treble  the 
c.  105],  value  of  the  articles  exported,  that 
t  By  which  it  was  ordered,  **  That  the  same  shall  be  expended  in  trade 
all  ships  and  vessels,  clearing  out  for  upon  the  coast  of  Africa,  which  secu- 
the  coast  of  ^Africa,  for  the  purpose  rity  is  not  to  be  cancelled  imtil  proof 
of  carrying  on  the  trade  there,  be  of  such  expenditure  has  been  made 
permitted  to  take  on  board,  as  an  by  the  oath  of  the  captain  or  master 
assorted  part  of  their  cargoes,  as  of  the  ship  or  vessel,  in  like  manner 
much  gunpowder,  and  as  large  a  as  is  proscribed  with  regard  to  spirits 
quantity  of  trading  guns,  pistols,  and  East  India  goods  used  in  carry- 
cutlasses,  and;;flints,  lead  balls,  bars,  ing  on  that  trade.*' 
and  shot,  as  the  exporieee  shall  think 
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Gibson  (Mansfield,   Ch.   J.  :   Unless  the  purchase  were  concerted 

Maib.       between  the  two  ships.) 

and  that,  by  that  act,  only  the  powder  was  forfeited,  not  the 
ship ;  that  the  boatswain  having  been  put  in  confinement  on  a 
charge  of  barratry,  it  was  fair  to  infer  that  barratry  was  the 
ground  of  the  condemnation.  They  cited  the  case  of  the  Dis- 
patch f\  in  which  Sir  William  Scott  decided,  that  any  resistance 
to  a  legal  inquiry,  which  a  British  privateer  has  a  right  to  make, 
puts  the  party  resisting  in  the  situation  of  an  enemy,  and  makes 
him  liable  to  condemnation.  They  contended,  therefore,  that 
[  •42  ]  *  the  plaintiffs  were  entitled  to  recover  either  on  the  first  counts, 
as  for  unlawful  seizure,  or  on  the  last,  as  for  barratry. 

The  Chief  Justice,  however,  observed  that  it  did  not  follow, 
because  the  master  had  been  charged  with  barratry,  that  the 
condemnation  proceeded  on  that  ground ;  and  being  of  opinion 
that  the  condemnation  was  sufficient  proof  that  the  ship  had 
been  engaged  in  an  illegal  transaction,  and  the  other  Judges 
concurring,  the  rule  was  made  absolute  for  a  nonsuit.  I 


C.  p.  HILARY  TERM. 


1814.       THE   KING  V.   THE    SHEEIFF    OF    SUKRY,   ix  x 
^^-  Cause  of  CAFFALL  v.   HUNTLEY. 

[  75  ]  (1  Marshall,  75—76.) 

Where  a  defendant  has  been  arrested  by  a  wrong  christian-name,  and 
the  sheriff  returns,  **  I  have  taken  A.  B.  sued  by  the  name  of  C.  B.," 
the  sherifP  is  a  trespasser ;  and  the  Court  will  set  aside  an  attachment 
issued  against  him  for  not  bringing  in  the  body. 

The  plaintiff,  Gaffall,  had  sued  out  a  writ  of  capias  against 
Frederick  Huntley,  indorsed  for  191.  15«.,  by  virtue  of  which  the 
sheriff  arrested  tne  defendant,  who  was  pointed  out  to  him  by 
the  plaintiff,  by  the  name  of  Frederick  Huntley,  and  kept  him 

t  3  Bobinson's  Adm.  Rep.  278.  ante  (5  Taunt  433),  which  was  an 

X  Vide  Qih$on  v.  Service^  p.  oil,      action  on  the  same  policy. 
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in  custody  until  he  entered  into  a  bail-bond,  which  he  did  by  the    The  King 
name  of  Francis  Huntley ;  Francis  being  his  real  Christian-name,   sheriff  op 
The  sheriff,  being  ruled  to  return  the  writ,  returned,  "  I  have       subby. 
taken  Francis  Huntley,  sued  by  the  within  name  of  Frederick 
Huntley,  whose  body  I  have  ready."     Bail  above  not  having 
been  put  in  and  perfected  by  the  defendant,  an  attachment 
issued  against  the  sheriff  for  not  bringing  in  the  body. 

Besty  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  to  set 
aside  this  attachment,  and  Blossett,  Serjt.,  now  shewed  cause 
against  it.  He  said,  this  was  the  case  of  a  right  person  sued  by 
a  wrong  name ;  and  he  contended  that,  though  the  defendant 
might  have  pleaded  in  abatement,  the  sheriff  could  not,  after 
having  returned  "cepi  corpus,''  move  to  set  aside  the  attachment 
on  this  ground :  *  At  all  events,  he  should  have  moved  to  set  [  *76  j 
aside  the  writ. 

Best,  Serjt.,  contra,  contended,  on  the  authority  of  Wilks  v. 
Lorck,\  that  the  sheriff  had  no  right  to  detain  the  defendant  a 
single  moment ;  and  that  it  never  could  be  maintained,  that  the 
sheriff  was  to  keep  a  man  in  custody,  who  had  been  arrested  by 
a  wrong  name,  in  order  that  the  plaintiff  might  declare  against 
him. 

Per  Curiam  : 

The  sheriff  was  evidently  a  trespasser ;  for  it  appears  on  the 
face  of  the  return  that  the  defendant  was  sued  by  a  wrong  name. 

The  rule  must  therefore  he  made  absolute. 

t  2  Taunt.  399.    In  that  case,  the  Justice  Lawrence  said,  the  sheriff 

defendant   had    been    arrested   (on  was  liable  to  an  action  of  false  im- 

mesne  process)  by  a  wrong  christian-  prisonment,  for  haying  so  arrested 

name;  .the  Court,  on  motion,  dis-  him. 
charged  him  out  of  custody,  and  Mr. 
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18U.       STANIFOETH  and  Another,  Assignees  of  HIBBEES 

May  y.  ' 

—  AND  JAMES,  Bankrupts,   v.   FELLOWES-t 

[  IS^  ]  (1  MarahaU,  184—190.) 

Three  partners,  A.,  B.  and  0.,  deliver  bills  to  D.  for  a  special  purpose ; 
A.  and  B.  become  bankrupts.  In  an  action  by  their  assignees  against 
D.  for  the  proceeds  of  the  bills :  Held  that,  C.  not  haying  been  made 
bankrupt,  this  was  not  a  case  of  mutual  credit  within  5  Geo.  II.  c.  30, 
s.  28,  so  as  to  entitle  the  defendant  to  set  off  the  bUls  against  a  debt  due 
to  him  from  A.,  B.  and  C. 

The  plaintiffs,  John  Staniforth  and  Daniel  Austin,  (assignees 
of  Herman  Hibbers  and  Richard  James,  bankrupts)  and  Chris- 
topher Busch,   declared,  in  an  action  on  the  case,  that  the 
bankrupts  and  Christopher  Busch,  before  the  bankruptcy,  at  the 
request  of  the  defendant,   delivered    to  him    divers    bills    of 
exchange,  specified  in  the  declaration,  to  the  intent  that  the 
defendant  might  procure  the  same  to  be  discounted  for  the  use 
of  the  said  bankrupts  and  C.  B.    And  thereupon  it  became  and 
was  the  duty  of  the  defendant  to  procure  the  same  to  be  dis- 
counted, or,  in  default  thereof,  to  redeliver  them  to  the  said 
bankrupts  and  C.  B.  withm  a  reasonable  time.    Yet  the  defen- 
dant, not  regarding  his  said  duty,  did  not  procure  the  said  bills 
to  be  discounted,  nor  did  he  redeliver  them  to  the  said  bankrupts 
and  C.  B.,  nor  to  the  plaintiffs  as  assignees,  but  converted  them 
to  his  own  use.  There  were  several  counts,  varying  the  statement, 
and  a  count  in  trover  :  The  defendant  pleaded  tlie  general  issue. 
At  the  trial  of  the  cause  at  the  sittings  after  last  Michaelmas 
Term,   at  Guildhall,  before  Lord  Chief  Justice  Mansfield,  it 
[  •iss  ]      appeared  that  the  bankrupts  had  *been  partners  with  Christopher 
Busch,  against  whom  no  commission  had  issued :  That  the  house 
of  Hibbers  &  Co.  were  considerably  indebted  to  the  defendant,  who 
was  a  broker,  for  money  advanced  and  bills  accepted  by  him : 

t  This  was  a  case  under  the  old  Quebrada  Co,  v.   Carr  (1869)  L.  E. 

Bankruptcy  Act  of  1732  ;    but    in  4  C.  P.  651,  38  L.  J.  C.  P.  283,  a 

questions  of  mutual  credit,  the  old  case  under  the  Act  of  1849  (12  &  13 

ciises  are  still  important.    The  pre-  Vict.  c.  106,  a.  171). — R.  C. 
cedent  in  the  text  was  followed  in  New 
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That  being  bo  indebted,  they  applied  to  the  defendant  to  dis-  Stanifobth 
count  bills  to  the  amount  of  5,000Z.  for  them ;  which  sum,  by  fellowbs. 
the  mutual  agreement  of  the  parties,  was  not  strictly  to  be 
applied  to  the  reduction  of  their  debt  to  the  defendant,  but  was 
to  be  returned  to  Hibbers  &  Co.  and  was  then  to  be  used  in 
taking  up  the  bills  for  which  they  and  the  defendant  were  each 
responsible :  That  after  the  defendant  had  received  these  bills, 
not  being  able  immediately  to  discount  them,  he  learnt  that  it 
would  be  impossible  for  Hibbers  &  Co.  to  carry  on  their  business 
any  longer,  though  they  had  not  yet  committed  an  act  of  bank- 
ruptcy ;  and  that  he  therefore  determined  not  to  pay  back  the 
proceeds  of  the  bills,  but  to  keep  them  in  liquidation  of  his  claim 
upon  that  house.  It  was  contended  on  the  part  of  the  defendant 
that  he  was  justified  in  so  retaining  the  proceeds.  The  plaintiffs, 
on  the  other  hand,  insisted  that  the  bills  having  been  delivered 
to  the  defendant  for  a  special  purpose,  he  had  no  right  to  apply 
them  to  any  other ;  that  the  bills  therefore,  or  the  proceeds  of 
them,  ought  to  have  been  paid  back,  either  to  the  bankrupts,  or 
to  their  assignees,  notwithstanding  the  debt  which  was  due  to 
the  defendant  from  the  bankrupts.  The  learned  Judge  told  the 
jury  that,  if  the  defendant  had  entered  into  an  engagement  to  pay 
over  the  proceeds,  he  was  not  entitled  to  retain  them  to  his  own 
use ;  and  therefore,  if  they  should  be  of  that  opinion,  they  must 
find  their  verdict  for  the  plaintiffs,  which  they  accordingly  did. 

Best,  Serjt.  and  Vaiighan,  Serjt.  in  last  Hilary  Term, 
obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  new  trial  granted,  on  the  *ground  that  this  direction  [  *1S6  ] 
to  the  jury  was  erroneous ;  and  on  this  day,  when  the  question 
came  on  for  argument,  they  were  called  upon  by  the  Court  to 
support  their  rule.  They  cited  Atkinson  and  others,  assignees, 
&c.  v.  Elliott y\  where  the  bankrupt  had  bought  two  different 
parcels  of  goods  of  the  defendant,  at  different  times,  and  had 
accepted  a  bill  for  each  parcel,  at  six  months :  When  the  bill  for 
the  first  parcel  became  due,  the  bankrupt,  being  unable  to  take 
it  up,  deposited  in  the  defendant's  hands,  as  a  security  for  the 
payment  of  it,  another  bill   of  greater  value,  the  defendant 

t  7  T.  E.  378. 
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Stajtifobth  engaging  to  pay  back  the  balance,  when  he  should  receive  the 
FsLLowsa  skiiiount  of  the  latter  bill.  The  commission,  however,  issued 
soon  after  that  bill  was  paid  to  the  defendant,  who  then  refused 
to  pay  over  the  balance ;  and  in  an  action  of  assumpsit  by  the 
assignees  to  recover  the  same,  the  Court  held  that  the  defendant 
was  entitled  to  retain  it  in  part  satisfaction  of  the  bill  which  he 
had  received  for  the  second  parcel  of  goods,  though  that  did  not 
become  due  till  three  months  afterwards.  They  contended  that 
the  form  of  action  made  no  difference  between  the  two  cases ; 
because,  where  there  had  been  a  bankruptcy,  the  parties  had  a 
better  opportunity  of  setting  off  mutual  debts  in  an  action  of 
trover,  than  in  assumpsit ;  and  Lord  Ebnyon,  in  giving  judg- 
ment in  Atkinson  v.  EUwtty  alluded  to  stat.  5  Geo.  II.  c.  80,  s. 
28^  t  and  gave  it  as  his  opinion,  that  that  statute  must  have 
intended  to  include  more  than  mutual  debts  only.  That  case, 
[  *187  ]  they  said,  resembled  the  present  as  *much  as  any  two  cases  could 
resemble  each  other :  In  the  latter,  the  plaintiffs  would  rely  on 
the  defendant's  special  undertaking  to  pay  back  the  balance; 
but  in  the  case  cited,  the  defendant  had  given  a  written  memo- 
randum to  that  effect,  notwithstanding  which,  the  Court  held 
that  he  was  entitled  to  retain  it.  They  insisted  that  a  creditor 
might  make  use  of  any  artifice  to  recover  the  amount  of  his 
debt,  and  though  he  even  obtained  it  by  fraud,  would  be  almost 
entitled  to  retain  it.  The  statute  above  cited,  relating  to 
mutual  credit,  had  always  been  construed  more  favourably 
towards  persons  in  the  situation  of  the  present  defendant, 
than  the  statutes  of  set-off.  t  The  defendant  here  had 
only  been  counteracting  the  fraud  which  the  bankrupts  had 
endeavoured  to  practice  upon  him ;  for  though  it  had  been 
agreed  that  the  proceeds  of  the  bills  in  question  should  be 
applied  to  the  payment  of  the  former  bills,  it  was  impossible 

.   t  That  sectioii  of  the  Act  (entitled,  commissioners  or  the  assignees  shall 

'*  an  Act  to*  prevent  the  committing  state  the  account,  and  one  debt  may 

of    frauds   by  bankrupts")  enacts,  be    set    against    another;    and  the 

that  **  Where  it  shall  appear  to  the  balance  only  of  such  account  shall 

commissioners,  that  there  has  been  be  paid  on  either  side." 

mutual  credit,  or  mutual  debts,  be-  t  2  Geo.  II.  c.  22,  s.  13,  made 

tween  the  bankrupt  and  any  other  perpetual  by  8  Geo.  II.  c.  24,  s.  4. 
person,  before  the  bankruptcy,  the 
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that  they  could  have  been  so  applied ;  because,  after  the  bank-   Stakifobth 

ruptcy,  they  must  have  gone  to  the  general  satisfaction  of  the    fellowbs. 

creditors:    The  defendant,  therefore,  would  have  been  paying 

into  the  hands  of  the  assignees,  money  which  they  could  not 

have  applied  to  the  purpose  which  had  been   agreed  upon; 

and  there  was  no  reason  why  the  assignees  should  stand  in  a 

better  situation  than  the  bankrupts  would  have  done.    In  Ex 

parte  Deeze,^  where  a  packer  had  received  goods  from  a  man 

who  afterwards  became  bankrupt,  for  the  purpose  of  packing 

them.  Lord  Hardwicke  held  that  he  was  entitled  to  retain  them, 

till  not  only  the  price  of  packing,  but  all  other  debts  due  to  him 

from  the  bankrupt  were  satisfied ;  his  Lordship  observing  that 

it  would  be  hard  to  say,  that  if  a  man  have  goods  in  his  hands, 

belonging  to  his  debtor,  it  should  not  be  considered  as  .a  *case       I  *1S8  ] 

of  mutual  credit.     The  question,  they  contended,   here  was, 

whether  the  law  could  be  made  subservient  to  the  jitstice  of  the 

case ;  for  it  was  admitted  that  the  bankrupts  were  indebted  to 

the  defendant  to  a  larger  amount  than  the  sum  sought  to  be 

recovered.    If  the  plaintiffs  should  succeed  in  this  action,  it 

would  be  establishing  a  new  principle  in  the  law  of  set-off,  viz. 

that  where  a  man  takes  money  for  a  particular  purpose,  he  can 

in  no  case  set  it  off  against  his  own  debt. 

The  Solicitor-General  and  Lens,  Serjt.  contra,  distinguished 
this  from  the  case  of  Atkinson  v.  Elliott ;  because  in  that  case, 
though  the  judgment  did  not  expressly  turn  on  the  form  of 
action,  yet  the  decision  must  have  been  considerably  influenced 
by  it,  for  the  Court  considered  it  a  case  of  mutual  credit ;  now, 
though  mutual  credit  might  admit  of  a  more  liberal  construction 
than  mutual  debts,  it  never  could  be  carried  to  such  an  extent 
as  the  defendant  was  endeavouring  to  establish.  The  defendant, 
they  said,  had  been  entrusted  with  these  bills,  as  a  mere  agent, 
for  the  purpose  of  doing  a  particular  thing  with  them ;  instead 
of  which,  he  had  tortiously  converted  them  to  his  own  use.  If 
the  plaintiffs  had  brought  an  action  of  assumpsit,  they  would, 
by  so  doing,  have  recognized  the  act  of  the  defendant,  and 
would  have  converted  him  into  a  mere  debtor  for  money  had  and 

t  1  Atk.  228. 
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Stanifobth  received ;  in  which  case,  perhaps,  he  might  have  availed  himself 
Fellowes.  of  a  set-off :  But  by  bringing  an  action  of  trover,  the  plaintiffs 
had  disavowed  the  whole  proceedings  on  the  part  of  the  defen- 
dant, and  had  thereby  precluded  him  from  setting  off  his  debt. 
Li  support  of  this  proposition,  they  cited  Lord  Ebnyon's  judg- 
ments in  the  case  of  Smith  v.  Hodson,^  and  in  that  of  Colson  v. 
Welsh.t  Either  the  defendant  had  received  the  amount  of  the 
[  ♦ISP  ]  bills,  and  then  he  had  broken  *his  contract,  in  not  paying  over 
the  proceeds ;  or,  if  at  the  time  of  the  bankruptcy,  the  bills 
remained  undiscounted,  there  had  been  only  an  inchoate  attempt 
to  get  the  money  into  his  hands,  and  he  had  not  then  a  shadow 
of  right  to  detain  them.  Another  objection  to  the  defendant's 
claim  was,  that  one  of  the  partners  in  the  house  of  Hibbers  & 
Go.  had  not  been  made  bankrupt.  The  utmost  that  could  be 
pretended  was  that  this  was  a  case  of  mutual  credit ;  but  the 
statute  of  5  Geo.  II.  c.  30,  only  related  to  cases  of  bankruptcy ; 
and  it  never  could  be  extended  to  cases  where  part  of  a  firm 
only  had  been  made  bankrupt. 

Best^  Serjt.  and  Vaiighan,  Serjt.  in  reply  to  the  last  objec- 
tion, contended  that,  if  it  had  been  the  intention  of  the 
Legislature,  that  the  statute  should  not  operate,  except  in 
the  case  where  all  the  partners  were  bankrupts,  there  would 
have  been  express  words  of  exclusion.  This  was  a  remedial 
and  a  very  beneficial  law ;  the  Court,  therefore,  would  put  tixe- 
most  liberal  construction  upon  it.  If  this  case  were  to  be  con- 
sidered as  not  falling  within  it,  the  benefit  of  the  Act  would  be 
almost  annihilated ;  because  it  happened  very  frequently  that 
one  or  two  of  a  firm  were  not  made  bankrupts;  whereas,  by 
extending  the  Act  to  cases  of  this  sort,  justice  would  be  more 
likely  to  be  attained. 

GiBBS,  Ch.  J. : 

I  have  no  doubt  as  to  the  latter  objection.    It  is  perfectly 

certain  that  the  defendant's  claim  cannot  be  supported  by  a 

pecuniary  set-off,  nor  under  colour  of  mutual  credit,  unless  the 

case  fall  within  the  stat.  5  Geo.  U.  c.  80.    It  has  been  said  that 

t  4T.  E.  211.  J  lEsp.  378. 
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there  is  nothing  in  the  Act  which  restrains  it  to  cases  where  Stanifobth 

the  whole  firm  are  made  bankrupts ;  every  argument,  however,    fellowbs. 

of  that  sort  turns  the  other  way,  for  we  are  not  to  look  for 

words  of  exclusion,  but  for  words  which  would  justify  such  a 

construction ;  since  it  is  clear  *that,  by  the  common  law,  the      [  *190  ] 

defendant  would  not  have  been  entitled  to  make  this  claim.     The 

statute  only  relates  to  mutual  credits  between  bankrupts  and 

other  persons ;  here,  if  any  credit  existed,  it  was  between  the 

bankrupts  together  with  a  solvent  person  on  the  one  side,  and 

the  defendant  on  the  other ;  it  is  clearly,  therefore,  not  within 

the  letter  of  the  Act;  nor  is  it  within  the  meaning  of  it;  because 

the  defendant  had  one  solvent  person  to  whom  he  might  have 

resorted ;  for  we  must  suppose  that  person  to  have  been  solvent, 

who  was  not  made  bankrupt.     It  follows,  therefore,  that  the 

defendant  has  given  no  answer  to  this  action.     We  do  not  enter 

into  the  question,  whether  the  defence  which  has  been  set  up, 

supposing  all  the  partners  to  have  been  bankrupts,  would  have 

been  a  good  one ;  we  found  our  judgment  on  the  ground  that 

the  statute  does  not  apply. 

Heath,  J. : 

A  statute  which  gives  new  remedies  must  be  construed  strictly; 
now  this  statute  says  that  the  commissioners  shall  state  the 
account,  and  strike  a  balance,  between  the  bankrupts  and  the 
person  who  makes  his  claim  against  them.  In  this  case,  the 
commissioners  could  not  have  done  so ;  and  the  jury  cannot 
have  a  wider  jurisdiction  than  the  commissioners. 

Chambre,  J. : 

This  statute  was  intended  to  give  a  certain  extension  to  the 
statutes  of  set-off;  but  it  does  not  take  away  the  necessity  of 
what  was  before  exacted  in  these  cases,  viz.  a  strict  mutuality. 
We  could  not  extend  this  statute  to  the  length  required  by  the 
defendant,  without  the  utmost  violence  ;  and  I  doubt  if  it  would 
be  good  policy  to  do  so,  if  we  could. 

Dallas,  J. : 
This  case  is  clearly  not  within  the  statute,  because  there  is 
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Stakifobth  no  mutual  credit  between  the  bankrupts  and  a  third  person; 
FBLL0WE8.    bu^  ^i  ^^9  a.s  has  been  stated  by  the  Chief  Justice,  between  the 
bankrupts,  together  with  a  solvent  person,  and  the  defendant. 

Rule  discharged. 


G.  P.   MICHAELMAS  TERM. 


1814.       THE    KING    V.    THE    SHERIFF    of    MONMOUTH, 

Hov.  21.  ' 

—  IN  A  Cause  of  LEWIS  v.   ROBERTS. 

t  ^^  3  (1  MarshaU,  344—346.) 

If,  to  a  writ  of  venditioni  exponas  for  goods  already  taken  in  executioUy 
with  d  clause  of  fieri  facias  for  the  residue,  the  sheriff  return  that  he 
has  made  of  the  said  goods  20^,  but  omit,  by  mistake,  to  return  nulla 
bona  to  the  fieri  facias,  the  Court  will  allow  the  sheriff  to  amend  the 
return,  and  will  set  aside  an  attachment  issued  against  him  for  not 
making  the  return. 

In  this  cause,  a  writ  oi  fieri  faciasy  at  the  suit  of  Lewis,  against 
Roberts,  was  issued  on  the  29th  of  November,  1818,  to  the 
sheriff  of  Monmouth,  with  directions  to  levy  the  sum  of 
922.  8a.  5^.,  returnable  on  the  20th  of  January  following. 
On  the  27th  of  January,  1814,  the  sheriff,  having  been  ruled 
to  return  the  writ,  returned  that  he  had  levied  of  the  goods  of 
the  defendant  to  the  amount  of  30Z.,  which  remained  in  his 
hands  for  want  of  buyers.  On  the  10th  of  June,  a  writ  of 
venditioni  exponas  for  the  said  goods,  with  a  fieri  facias  for 
the  residue,  issued,  directed  to  the  same  sheriff,  who  returned 
that  he  had  made  of  the  said  goods  the  sum  of  20Z.,  which 
money  he  had  ready;  but  he  omitted,  by  mistake,  to  make 
any  return  to  the  fieri  facias  contained  in  the  writ,  in  conse- 
quence of  which  omission,  an  attachment  issued  against  him. 
The  sheriff  then  offered  the  plaintiff  to  pay  him  the  sum  of 
74/.  14a.  Sd,y  being  the  amount  of  the  debt  and  costs  claimed 
by  the  plaintiff,  provided  the  latter  would  hold  it  condi- 
tionally, till  the  result  of  the  sheriff's  application  to  the  Court 
should  be  known.  The  plaintiff,  however,  refused  to  take  the 
money,  with  that  condition ;  and  the  sheriff  then  paid  it  into 
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the  hands  of  the  coroner,  with  notice  to  retain  the  same,  until  Thx  Knsa 
the  Court  could  be  moved  for  leave  to  amend  the  return  of  the  8hebitf  of 
latter  writ.  Mommoitth. 

The  Solicitor-General,  accordingly,  on  the  first  day  of  *this  [  *346  ] 
Term,  obtained  a  rule  to  shew  cause,  why  the  return  of  the  writ 
of  venditioni  exponas  and  Jieri  facias  should  not  be  amended  by 
returning  nvUa  bona  to  the  fieri  facias  clause  of  the  writ,  and 
why  all  further  proceedings  on  the  attachment  should  not  be 
stayed ;  and  why  the  sum  of  74Z.  14a.  6d.  should  not  be  returned 
by  the  coroner  to  the  sheriff.  This  was  moved  on  the  affidavit 
of  the  under-sheriff,  which  stated  that,  to  the  best  of  his 
knowledge,  the  defendant  was  possessed  of  no  other  goods, 
than  those  which  had  been  already  taken  under  the  former 
writ  of  fieri  facias : — That  it  was  found  .impossible  to  dispose  of 
the  said  goods  for  more  than  25Z.,  and  that  extraordinary  ex- 
penses had  been  incurred,  which  amounted  to  more  than  51. : — 
And  that  the  return  to  the  last  ^m  facias  had  been  omitted  by 
the  mistake  of  his  clerk. 

Vaujghan,  Serjt.  now  shewed  cause  against  the  rule,  on  the 
affidavit  of  the  plaintiff's  attorney,  which  stated,  that  he  had 
been  informed  that  the  defendant  was  possessed  of  property 
more  than  sufficient  to  satisfy  this  execution : — That  after  the 
first  writ  of  fieri  facias  had  issued,  two  other  executions,  at  the 
suit  of  different  persons,  had  been  levied  upon  the  defendant, 
and  paid ;  and  that  no  warrant  had  been  issued  on  \hQ  fieri  facias 
clause  of  the  second  writ. — He  contended  that  this  could  not  be 
considered  as  a  mistake  on  the  part  of  the  sheriff,  which  the 
Court  would  allow  him  to  rectify.  He  had  admitted,  by  his 
return  to  the  first  writ,  that  he  had  levied  goods  to  the  amount 
of  30Z. ;  if  he  were  not  certain  that  the  goods  would  produce  that 
sum,  he  should  merely  have  returned  that  he  had  levied  certain 
goods,  which  remained  in  his  hands  for  want  of  buyers,  without 
specifying  any  particular  sum.  To  the  writ  of  venditioni  exponas 
the  sheriff  had  returned  20/.,  whereas  the  goods  had  been  sold 
for  251. — He  had  no  right,  he  said,  to  retain  more  than  his 
poundage. 
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The  Enro    GiBBS,  Ch.  J. : 
8HKRIFP  OF       If  the  fact  be  as  you  state  it,  the  plaintiff  himself  might  have 


[3*6] 


made  this  motion,  and  might  then  have  brought  his  action  for 
a  false  return.  It  cannot  be  expected  that,  after  an  affidavit 
that  this  was  a  mere  mistake  of  the  under-sheriff's  clerk,  we 
shall  leave  the  sheriff  without  remedy;  especially  when  we 
consider  that,  if  the  plaintiff  have  any  remedy,  that  will  be 
granted  him  by  allowing  this  amendment.  For  if  the  defendant 
be  in  possession  of  any  other  goods,  the  moment  the  writ  is 
amended,  by  returning  nulla  bona^  the  plaintiff  may  bring  his 
action.  Supposing  that  the  sheriff  ought  to  have  issued  his 
warrant,  the  Court  will  not,  on  that  ground,  leave  him  without 
remedy. 

Per  CoBiAM : 

Rtde  absolute,  on  payment  by  the  sheriff  of  the  costs  of 
the  attachment,  and  of  this  application. 


181*.  POTTS  V.  WAED.t 

Nov.  22. 
_  (1  Marshall,  366—367.) 

[  366  ]  Where  a  cause  is  referred  to  arbitration,  the  death  of  one  of  the 

parties,  at  any  time  before  the  award  made,  is  a  revocation  of  the 
arbitrator's  authority;  and  the  Court  will  set  aside  an  award  made 
subsequently  to  such  death. 

In  this  action,  and  in  another  between  the  same  parties, 
which  came  on  to  be  tried  at  York,  at  the  summer  assizes,  1811, 
verdicts  were  taken  for  the  plaintiff,  subject  to  the  award  of  an 
arbitrator,  to  whom  all  matters  in  dispute  between  the  parties 

t  Followed  in  TouasaM  v.  Hartop  yocation  "  in  the  cases  is  used  loosely 

(1817)  7  Taimt.  571 ;  Cooper  v.  John-  as  applying  to  the  determincUioti  of 

son  (1819)  2  B.  &  Aid.  344 ;  Rhodes  the  autiiority ;  and  it  may  be  main- 

V.  Haigh  (1823)  2  B.  &  C.  345.  tained  that  **  irrevocable"  in  the  Act 

The  effect  of  these  cases  does  not  is  strictly  confined  to  revocation  by 

appear  to  be  altered  by  The  Arbitra-  act  of  the  parties,  and  is  merely  in- 

tion  Act»  1889,  which  makes  a  sub-  tended  to  prevent  revocation  in  the 

mission  "  irrevocable,"  and  says,  that  same  way  as  making  the  arbitration 

it  "  shall  have  the  same  effect  in  all  a  rule  of  Court  did  imder  the  former 

respects  as  if  it  had  been  made  an  practice. — B.  C. 
order  of  Court."    For  the  word  *  *  re- 
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were  referred.    On  the  14th  of  February,  1814,  at  two  o'clock  in       Pottb 
the  morning,  the  plaintiff  died,  and  in  the  evening  of  the  same       w^. 
day,  the  arbitrator  made  his  award,  by  which  he  awarded  that 
the  verdict  should  stand. 

Best,  Serjt.  in  Easter  Term  last,  obtained  a  rule  nisi  to  set       [  367  ] 
aside  the  award,  on  the  ground  that  the  arbitrator's  authority 
was  determined  by  the  death  of  the  plaintiff.    He  made  several 
other  objections  to  different  parts  of  the  award,  which  it  became 
unnecessary  to  argue. 

The  SoUcitor-General  now  shewed  cause  against  the  rule. 
He  contended  that,  as  the  arbitrator  had  awarded  that  the 
verdicts,  which  were  taken  before  the  death  of  the  plaintiff 
happened,  and  which  were  taken  to  abide  the  event  of  the  award, 
should  staled;  the  award  related  back  to  the  time  when  those 
verdicts  were  taken.  If  this  award  should  be  set  aside,  the  party 
would  lose  the  benefit  given  him  by  stat.  17  Car.  H.  c.  8.  t 

GiBBS,  Ch.  J. : 

I  am  quite  clear  that  this  award  cannot  stand,  because  the 
death  of  one  of  the  parties  is  a  revocation  of  the  arbitrator's 
authority.  Suppose  one  of  the  parties  had  died  immediately 
after  the  verdicts  had  been  taken  ;  it  might  have  been  contended 
with  the  same  reason  that,  in  that  case,  the  award  ought  to  stand. 
The  Court  would  be  very  willing  to  assist  the  plaintiff's  represen- 
tatives, but  it  is  impossible  that  this  award  can  stand. 

Per  Curiam:  Ride  absolute.l 

t  By  that   statute   it  is  enacted  quire  into  the  quantum  of  the  debt, 

**  That  the  death  of  either  party,  be-  and  the  value  of  the  goods  levied  ; 

tween  the  verdict  and  the  judgment,  and,  before  the  prothonotary  made 

shall  not    hereafter  be  alleged  for  his  report,  the  plaintifP  died: — His 

error,  so  as  such  judgment  be  en-  executor,  on  his  application  to  stand 

tered  within  two  terms  after  such  in  the  plaintiff^s   place,   was  made 

verdict "  [rep.  46  &  47  Vict.  c.  49,  a  party  to  the  rule ;    and  the  pro- 

8.  4,  but  see  s.  7].  thonotary  was  directed  to  proceed, 

t  In   Turner  v.  Cowper,  Barnes,  without  the  consent  of  the  defendant 

210,  a  rule  was  taken  by  consent  to  to  this  rule, 
refer  it  to  the  prothonotary,  to  in- 
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J^^tv  COMPTON  V.   KICHAEDS.t 

May  17.  ' 
(1  Price,  27—38.) 

[  27  ]  Occupier  of  one  of  two  houses  built  nearly  at  the  same  time,  and 

purchased  of  the  same  proprietor,  may  inaintain  a  special  action  on  the 
case  against  the  tenant  of  the  other,  for  obstructing  his  window-lights 
by  adding  to  his  own  building  howeyer  short  the  previous  period  of 
enjoyment  by  the  plaintiff. 

Case  for  obstructing  window  lights. — This  cause  was  tried 
before  Mr.  Baron  Graham  at  the  last  assizes  for  Gloucester,  when 
he  directed  a  nonsuit  to  be  entered,  with  leave  to  apply  to  the 
Court  to  set  it  aside,  and  enter  a  verdict  for  the  plaintiflF,  with 
nominal  damages. 

It  appeared  from  the  evidence  at  the  trial,  that  the  house 
which  was  the  cause  of  action,  was  one  of  a  range  of  buildings  at 
Clifton,  called  the  Boyal  York  Crescent.  The  crescent  had  been 
begun  to  be  built  on  speculation  in  1791.  In  1793  the  builder 
failed,  and  the  undertaking  was  discontinued.  In  1804,  the 
premises  were  purchased  by  Government  for  barracks,  but  that 
[  *28  ]  *design  was  abandoned,  and  they  were  put  up  to  sale  by  public 
auction  in  1809,  under  certain  printed  conditions,  when  a  part 
was  sold.  The  remainder  was  sold  in  lots  in  1810.  Mr.  Auriol 
then  became  the  purchaser  of  the  house.  No.  18,  (lot  38)  and 
the  defendant,  of  the  house.  No.  14,  (lot  39).  On  the  28th 
October,  1812,  Auriol  granted  a  lease  of  the  house  which  he  had 
bought,  to  the  plaintiff,  for  a  term  of  twenty-one  years.  A  plan 
of  the  Crescent  was  produced  at  the  sale. 

By  the  8th  condition  of  sale  it  was  stipulated.  That  the  several 
messuages  or  dwelling  houses,  areas  in  front  of  each  house, 
paved  terrace,  carriage-road,  and  void  ground,  should  be  imme- 
diately laid  out  and  formed  at  the  expense  of  the  purchasers,  in 
such  manner  as  laid  down  in  the  plan,  and  elevation  of  the  same: 

t  For  recent  applications  of  the  BeddingUm  v.  AUee  (1887)  35  Ch.  D. 

principle  of  this  case,  see  Rusaell  y.  317,  56  L.  J.  Ch.  655,  56  L.  T.  514. 

Watts  (H.  L.  1885)  10  App.  Cas.  590,  — E.  C. 
65  L.  J.  Oh.   158,   53  L.  T.   876; 
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and  that  there  should  be  no  coach-house,  stable,  or  other  building,     Coiiptok 
on  the  north  side  exceeding  20  feet  in  height,  nor  any  shops  or    rxchIedb. 
.dwelling  houses  erected  on  the  said  gardens ;  and  the  whole  to 
be  completed  within  two  years  from  the  day  of  sale." 

After  the  expiration  of  the  two  years  so  limited  for  the  comple- 
tion of  the  buildings,  &c.  the  defendant  erected  an  additional 
room  at  the  back  or  north  side  of  his  house,  one  side  of  which 
room  was  formed  by  carrying  up  his  part  of  the  wall  which 
separated  the  gardens  behind ;  and  it  appeared,  that  that  wall 
had  been  so  built  as  to  incline,  (as  it  extended,)  from  the  defen- 
dant's garden,  towards  that  of  the  plaintiff,  and  formed  therefore 
an  acute  angle  with  the  back  of  his  house. 

The    present    action  had    been   brought    for    the   damages        [  29  ] 
which  were  alleged  to  have  been  the  effect  of  this  building,  by 
having  diminished  the  previous  portion  of  light  admitted  by  the 
plaintiff's  windows;  and  the  result  at  Nisi  Prius  was  as  has 
been  stated. 

Abbot,  on  behalf  of  plaintiff,  having  obtained  a  rule  early  in 
the  Term,  on  the  principle  of  the  determinations  in  Palmer  v. 
Fletcher,^  and  Cox  v.  Matthews.l 

Dauncey,  and  Puller,  this  day  shewed  cause ;  contending  * 
that  the  plaintiff  had  no  right  to  damages  in  the  present  case 
at  all,  or  if  he  had,  that  he  had  mistaken  the  proper  course  of 
pursuing  his  remedy.  For  though  they  admitted  that  such  a 
building  might  have  excluded  a  ray  of  light,  they  denied  that  the 
facts  in  evidence  were  such  as  would  support  this  action.  They 
admitted  that  it  might  not  be  necessary  to  lay  the  windows  as 
ancient,  and  acknowledged,  that  cases  had  determined  that 
twenty  years'  possession  would  give  a  right  of  action ;  but 
submitted,  that  some  period  of  previous  enjoyment,  however 
short,  must  be  shewn  by  a  plaintiff  claiming  that  right,  which 
could  not  be  done  here.  For  these  houses  were  but  of  two  years' 
standing,  and  were  both  built,  and  had  been  carrying  up  nearly 
together ;  and  it  was  immaterial  which  had  been  finished  first, 
if  when  bought  neither  was  complete.  It  became  necessary 
t  1  Lev.  122.  X  1  Vent.  137. 
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CoHPTON  therefore  to  shew  some  ^breach  of  agreement,  or  other  special 
Richards,  cause  of  action,  accruing  to  the  plaintiff  to  entitle  him  to  a  verdict, 
[  «3o  ]  which  had  not  been  done.  No  special  agreement  existed,  and  if 
it  did,  it  has  not  been  declared  on.  It  has  been  said,  that  the 
defendant  was  restricted  by  the  8th  condition  of  sale,  but  a 
restriction  from  building  houses  on  the  garden  does  not  extend 
to  restrain  him  from  merely  adding  to  his  own.  The  reason  of 
that  restriction  isf  obvious,  it  was  inserted  to  exclude  unpleasant 
trades,  and  habitations  from  the  spaces  appointed  for  garden- 
ground  ;  and  the  restriction  does  not  apply  to  the  size  of  the 
house. 

But  let  us  suppose  that  instead  of  a  room  he  had  built  a 
higher  wall  only,  would  it  have  been  contended  that,  that  would 
have  given  a  right  of  action  ?  certainly  not ;  for  the  defendant 
was  entitled  to  build  a  wall  by  the  conditions,  and  according  to 
the  plan ;  and  yet  if  a  derogation  from  the  former  light  is  the 
injury  complained  of,  and  not  the  building,  that  injury  would 
have  been  the  same  if  he  had  carried  up  the  garden-wall  merely, 
which  he  was  entitled  to  raise  to  any  height  he  thought  proper. 

(Wood,  Baron :  Is  the  height  of  the  garden- wall  not  specified 
in  the  plan  ? ) 

It  is  merely  a  ground,  plan ;  and  the  wall  is  described  by  a 
ground-line  only.  It  is  the  wall  then,  not  the  room,  which 
obstructs  ;  and  if  this  wall  does  not  give  them  a  right  of  action, 
the  other  three  interior  walls,  which  form  this  sleeping-room, 
certainly  cannot. 

[  31  ]  (Chief  Baron  :    Were  the  garden-walls  built  at  the  time  of 

sale?) 

It  is  not  in  evidence  that  they  were. 

(Richards,  Baron  :  The  condition  calls  it  void  ground.) 

And  under  that  condition,  what  prevents  our  building  a  wall ; 
and  if  a  wall,  why  not  a  room  ?  It  is  plain  that  Auriol  did  not 
consider  himself  so  restricted,  by  his  having   so  considerably 
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added  to  that  part  of  this  range  of  buildings,  called  the  Clifton     Cohptok 
Hotel.      But  admitting  that  this  were  within  the  condition,  it     Richards. 
would  then  have  been  a  breach  of  covenant,  and  this  is  not  the 
form  of  action  calculated  to  redress  that  wrong ;  and  the  general 
way  of  framing  this  declaration  is  argument,  that  something  has 
been  done  from  which  we  were  not  restricted. 

Two  cases  have  been  cited  in  support  of  this  motion.  The 
first  is  Palmer  v.  Fletcher,  reported  in  Levinz.  That  was  the 
case  of  a  person,  who  having  land,  built  on  it,  and  afterwards 
sold  the  remainder  of  the  land ;  and  it  was  holden,  that  no 
l>erson  claiming  the  land  under  the  original  builder  could 
obstruct  the  lights  of  the  original  building  any  more  than  the 
builder  himself,  who  could  not  derogate  from  his  grant.  But 
there  the  purchaser  derived  title  from  the  landlord  who  had 
already  built,  and  here  both  houses  had  been  begun  at  the  same 
time.  In  the  other  case.  Cox  v.  Matthews,  it  was  held,  that 
though  the  declaration  did  not  *state  the  house  to  be  antiquum  [  *32  ] 
messuagium,  it  was  notwithstanding  good ;  and  there  it  appeared 
that  the  defendant  had  built  a  house,  and  let  it  to  the  plaintiff, 
and  was  then  about  to  stop  up  the  lights.  So  if  a  mill  be  newly 
erected  on  a  stream,  it  may  not  be  necessary  to  call  it  antiquum 
molendinum  ;  but  that  case  only  goes  to  shew,  that  the  owner  of 
land  cannot  divert  a  stream  running  through  it,  on  which  a  mill 
has  been  erected  below,  unless  he  had  been  in  the  habit  of 
diverting  it  before.  But  here  there  was  no  such  length,  or 
modus  of  enjoyment  as  to  preclude  the  defendant  from  com- 
pleting his  house  as  he  pleased,  or  to  give  the  plaintiff  a  right 
of  action  ;  inasmuch  as  both  houses  had  been  actually  begun  by 
the  same  person  before  they  came  into  possession  of  either  the 
plaintiff  or  the  defendant ;  and  who  could  say  how  far  one  or 
the  other  were  restricted  from  completing  his  house  as  best 
suited  his  own  convenience.  If  either  were  restricted,  it  must 
have  been  by  some  express  agreement ;  and  that  being  a  special 
ground  of  action,  cannot  be  pursued  by  this  general  form  of 
declaring  for  consequential  injury,  which  would  render  the 
defendant,  if  it  could  be  supported,  liable  to  a  twofold  suit ;  by 
the  tenant  for  obstructing  his  lights,  and  by  the  covenantee  for 
a  breach  of  the  conditions. 
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CovpTON  Abbot ,  and  Richardson^  in  support  of  the  role,  stated  the 

RichIbds.  declaration  to  be  in  the  common  form,  and  that  the  windows 
were  not  laid  as  ancient :  that  the  conditions  and  plan  were 
[  ♦33  ]  produced  for  the  ^purpose  of  shewing  how  these  houses  were  to 
be  finished,  and  to  mark  the  boundaries  between  one  property 
and  another.  By  these  it  appeared  that  the  wall  behind  the 
plaintiff's  house  was  not  at  right  angles  with  the  back  of  it,  but 
advanced  somewhat  before  it,  so  that  a  building  on  the  wall  must 
more  effectually  annoy  the  occupier.  The  windows,  their 
situation  and  number,  as  intended  to  be  appropriated  to  each 
house,  were  exhibited  by  the  plan,  and  might  have  been  seen  at 
the  time  of  the  sale.  There  was  a  description  of  what  was 
to  be  sold,  and  the  question  would  be,  what  use  could  be  made  of 
the  purchase  ? 

The  time  when  these  buildings  were  to  be  finally  completed, 
that  is,  within  two  years  from  the  day  of  sale,  is  very  material  to 
be  considered ;  because  Dr.  Compton  had  sustained  an  injury  by 
any  building,  after  he  had,  according  to  the  conditions,  a  right 
to  conclude  that  all  that  was  to  have  been  done,  had  been 
done.  The  day  of  sale  was  the  20th  of  January,  1810.  The 
lease  to  Dr.  Compton  bears  date  28th  October,  1812,  which  was 
after  the  two  years  within  which  these  buildings  were  to  have 
been  completed ;  and  the  erection  complained  of  by  this  declara- 
tion was  made  in  the  summer  of  1818.  Now  having  shewn 
that  the  rights  of  these  parties  were  ascertained  and  determined 
at  the  time  of  the  sale,  by  the  conditions,  the  plan,  and  the  then 
state  of  the  buildings  to  be  sold ;  it  may  be  submitted  that  if  such 
rights  were  infringed  it  would  become  the  subject  of  an  action 
within  the  principle  of  Palmer's  case,  where,  though  it  does  not 
[  •34  ]  appear  by  the  report  how  long  the  house  had  *been  occupied, 
yet  the  occupation  was  certainly  recent,  and  there  it  was  held, 
that  no  person  should  be  at  liberty  to  derogate  from  the  rights 
of  a  purchaser.  This  was  not  a  piece  of  void  ground,  but  an  un- 
finished house,  where  the  openings  which  were  to  have  afforded 
the  enjoyment  of  light  were  visible.  At  the  time  of  the  sale 
the  rights  of  both  parties  were  clearly  pointed  out  by  the  common 
vendor. 


VOL.  XV.]  1814.    EX.     1  PEICE,  84— 85.  .  687 

(Chief  Babon  :  And  that  was  certainly  tantamonnt  to  an  express     cohfton 
agreement  that  such  rights  should  not  be  obstructed.)  richabds. 

So  we  contend ;  and  that  no  person  can  derogate  from  the  enjoy- 
ment of  such  a  right  but  by  special  agreement  for  so  doing,  with 
the  person  entitled  to  permit  such  derogation. 

To  a  question  by  the  Court,  It  was  answered,  that  the  spaces 
intended  for  the  back  windows  were  actually  opened  in  the  walls, 
at  the  time  of  the  sale.  It  cannot  be  material,  therefore, 
whether  the  houses  were  finished  or  not,  provided  it  is  shewn 
that  the  exterior  had  been  sufficiently  completed  to  exhibit 
to  a  purchaser  whatever  he  would  be  entitled  to  enjoy,  and 
was  to  expect  for  his  purchase.  There  is  no  real  difference 
between  this  case  and  that  of  Palmer  and  Fletcher;  and  if  we 
bring  ourselves  within  that  case,  we  establish  a  right  of  action. 

It  has  been  said,  that  another  form  of  action  should  have 
been  pursued  for  breach  of  the  condition,  but  *we  do  not  rely  on  [  *Z5  ] 
the  condition  as  a  contract,  but  merely  as  shewing  the  meaning 
of  the  parties.  And  supposing,  that  covenant  might  be  brought 
by  the  party  contracting,  we  have  also  a  right  of  action  for  the 
injury  which  is  the  consequence  of  breach  of  that  contract.  It 
is  said,  that  this  is  not  a  building  of  a  dwelling-house,  but  only 
an  adding  to  one  already  built ;  but  surely  no  lawyer  out  of  argu- 
ment would  contend  that  an  addition  to  a  previous  building, 
which  covered  a  void  spot,  was  not  a  building  on  that  spot. 
'Then  it  is  attempted  to  be  argued,  that  they  had  a  right  to  build 
a  wall  between  the  gardens  of  what  height  they  pleased ;  and 
that  the  wall,  and  not  the  room,  was  the  cause  of  the  injury 
complained  of ;  and  that  argument  certainly  appeared  to  have 
great  weight  with  the  Court :  but  though  the  line  of  wall  does 
not  express  the  intended  height,  it  is  evident  that  it  was  to 
have  been  a  mere  garden-wall,  and  therefore  it  should  only 
have  been  built  of  a  reasonable  height  for  such  a  purpose  ;  and 
every  builder  can  describe,  and  the  law  will  take  notice  of,  what 
mast  be  considered  such  a  reasonable  height.  The  building  by 
Auriol  is  no  answer  to  this  case,  because  an  action  might  have 
been  brought  against  him.    At  the  time  of  the  sale  the  rights  of 
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CoMPTON     every  purchaser  were  designated.    The  parties  were  then  in- 
RICHARD8.    formed  of  the  accompanying  benefits  to  be  enjoyed  by  them, 

and  the  infringement  of  those  rights  by  any  one  of  them  would 

therefore  give  a  right  of  action. 

Thomson,  Chief  Baron  : 

When  this  question  was  last  before  the  Court,  I  own  I  had  very 
[  *30  ]  considerable  *doubts  on  my  mind  as  to  the  plaintiff's  right ;  but 
the  arguments  I  have  heard  to-day  have  satisfied  me  that  this 
action  may  be  well  maintained.  This  purchase  must  be  taken  to 
have  been  subject  to  certain  conditions  at  the  time  of  sale,  and 
as  these  unfinished  houses  were  at  that  time  so  far  built,  as  that 
the  openings,  which  were  intended  to  be  supplied  with  windows 
were  sufficiently  visible  as  they  then  stood,  we  must  recognise  an 
implied  condition  that  nothing  would  afterwards  be  done,  by  which 
those  windows  might  be  obstructed.  And  the  purchasers  must 
have  taken,  subject  to  what  then  appeared. 

The  case  of  Palmer  and  Fletcher  is  strong  and  clear,  and  haa 
been  often  quoted ;  and  the  effect  of  that  case  is,  that  where  & 
man  sells  a  house,  he  shall  not  afterwards  be  permitted  to 
disturb  the  rights  which  appertain  to  it ;  and  the  windows  of  this 
house  being  opened  at  that  time,  necessarily  imported  their  sub- 
sequent  non-obstruction. 

Now,  without  questioning  whether  this  building  were  a 
dwelling-house  or  not,  it  is  sufficient  for  the  purpose  of  main* 
taining  this  action,  if  the  erecting  of  any  building  on  the  wall  be 
the  doing  an  act  whereby  the  plaintiff  has  sustained  a  deroga- 
tion  of  any  right  which  he  acquired  by  his  purchase.  If  so,  it  ia 
what  the  original  owner  could  not  have  done,  and  all  lessees 
claiming  under  him  were  equally  bound  by  the  transfer. 
[  *37  ]  It  is  sufficient  that  the  plaintiff  declare  on  his  ^possession,  and 

that  he  had  sustained  a  wrong.     The  conditions  amounted  to  an 
agreement  between  the  parties. 

Graham,  Baron : 

This  cause  originally  appeared  to  me  as  being  one  of  great 
novelty,  and  therefore  I  considered  it  a  proper  subject  for  discus- 
sion here.    We  must  take  it,  that  aU  parties  bought  with  a  view 
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to  the  same  plan  of  enjoyment.  Though  I  was  struck  with  the  Comptoit 
argument,  that  the  height  to  which  the  walls  were  to  be  carried  richabds. 
had  been  omitted  in  the  conditions  and  plan,  I  was  certainly 
satisfied  with  the  answer,  that  just  ground  of  complaint  would 
arise,  if  they  exceeded  what  might  fairly  have  been  understood 
to  be  the  meaning  of  all  parties  at  the  time  of  the  sale.  From 
the  plan  we  may  infer  that  the  height  of  the  walls  was  to  be 
regulated  by  mutual  convenience.  And  neither  party,  con- 
sistently with  that  understanding,  should  raise  his  wall  so  high 
as  to  interrupt  the  light  of  the  other.  But  when  this  gentleman 
has  a  further  object  in  view  than  merely  a  garden-wall,  he  then 
without  doubt  passes  the  limitation  of  his  just  right.  The  next 
question  is,  whether  the  plaintiff  has  sustained  an  injury ;  and 
certainly  he  has ;  for  he  might  be  placed  in  a  well,  if  his  neigh- 
bours on  each  side  should  carry  their  building  to  a  sufficient 
extent.  The  enjoyment  of  possession  here  has  not  been  long,  it 
is  true ;  but  I  think  that  no  matter,  under  the  circumstances  of 
this  contract.  I  am  also  of  opinion  that  the  action  has  been 
properly  brought  in  point  of  form. 

Wood,  Baron  :  [  88  ] 

I  think  the  plresent  action  is  maintainable,  and  that  the  form 
is  right.  The  contract  entered  into  is  immaterial,  as  it  makes  no 
difference  whether  the  plaintiff  claims  by  prescription  or  by 
grant,  the  form  would  be  the  same  either  way.  I  consider  Dr. 
Gompton  claiming  here  a  right  by  grant ;  and  when  this  house 
was  granted  to  Auriol  he  became  grantee  of  every  thing  necessary 
to  its  enjoyment,  as  much  as  if  it  had  been  said  at  the  time,  that 
no  one  should  obstruct  the  light  which  it  then  enjoyed.  Now 
what  is  the  case  here  ?  The  defendant  has  built  a  wall  which 
obstructs  the  plaintiff's  light. 

BicHABDS,  Baron,  expressed  himself  of  the  same  opinion. 

Ride  made  absolute. 
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1814,       In  the  matter  of  the  Ship  LUCIA  MAEGAEETHA, 
^I2J^'  AND  HER  Cargo. 

r  48  1  (1  Price,  48—63.) 

The  Court  will  set  aside  condemnation  of  the  subject  of  seizure  after 
the  expiration  of  the  usual  time  of  fourteen  days  allowed  for  entering 
claim,  on  satisfactory  affidavit  of  merits. 

Seizure  of  a  vessel,  laden  with  wine,  brandy,  and  almonds,  on 
her  arrival  at  Falmouth,  beyond  the  period  of  her  license. 

Scarlett  had  obtained  a  rule,  on  the  affidavit  of  Frederick 
Jolly,  calling  on  the  collector  of  customs  for  the  port  of  Falmouth 
to  shew  cause  why  the  judgment  of  condemnation  entered  herein 
should  not  be  set  aside,  on  payment  of  costs.  The  affidavit 
stated  that  the  vessel  sailed  with  license  for  four  months,  from 
the  26th  of  September,  1812 ;  but  that,  in  consequence  of  meet- 
ing with  damage  at  sea,  she  was  not  afterwards  able  to  sail 
again  within  the  time  limited  by  the  license,  and  did  not  there- 
fore arrive  at  Falmouth  till  the  16th  of  January,  1814,  and  on 
the  19th  of  the  same  month  was  seized  by  the  officer.  That  the 
Lords  of  the  Treasury  were  memorialized  on  the  lOth  of  Feb- 
ruary, praying  that  the  cargo  might  be  permitted  to  entry,  which 
f  Hd  ]  was  refused ;  *when  another  memorial  was  presented,  praying  to 
be  allowed  to  reload  the  said  cargo,  and  carry  it  under  British 
convoy  to  Bremen,  which  was  allowed,  and  that  directions  to 
that  effect  were  accordingly  given  by  the  Commissioners  of  the 
Customs,  who  ordered  a  release  of  the  said  ship  and  cargo,  but 
that  the  collector  refused  to  comply  with  the  order,  on  the  ground 
that  judgment  of  condemnation  had  been  entered  in  this  Court, 
for  want  of  a  claim  being  put  in  within  fourteen  days  from  the 
return  day  of  the  writ  of  appraisement.  That  such  proceeding 
to  judgment  of  condemnation  was  without  the  knowledge  of  de- 
ponent, and,  as  he  believes,  of  Joseph  Louis  Batten,  the  memo- 
rials being  then  under  consideration  of  the  Lords  of  the  Treasury, 
who  had,  by  their  orders  of  17th  September,  and  14th  October, 
1813,  directed  that  no  vessels  under  similar  circumstances  should 
be  proceeded  against,  to  condemnation,  till  their  Lordships  had 
the  particulars  of  each  case  before  them ;    that  the  ^t  of 
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appraisement  was  issued  on  the  9th  of  February,  1813,  while  the  in  the  Matter 
ship  was  lying  at  Falmouth,  and  was  made  returnable  on  the    ^  luoia 
12th,  and  that  judgment  of  condemnation  was  entered  on  the     ^g^^^" 
5Jnd  of  March,  the  day  on  which  the  order  of  restoration  was 
granted,  and  that  in  consequence  of  the  refusal  of  the  seizing  . 
officer  to  release  the  ship  and  cargo,  a  further  petition  was  pre- 
sented to  the  Lords  of  the  Treasury,  who  have  since  directed 
that  their  former  order  should  be  carried  into  effect,  and  that  a 
writ  of  delivery  should  be  issued  to  restore  the  goods. 

The  affidavits  on  the  part  of  the  seizing  officer  stated,  that  [  50  ] 
expecting  the  arrival  of  vessels  from  France  under  ^he  assumed 
character  of  Prussians,  he  caused  the  vessel  in  question  to  be 
examined  and  admeasured ;  when  he  found  that  the  term  of  the 
license  produced  had  expired  ;  that  the  amount  of  her  tonnage 
(one  of  the  best  criteria  of  identity)  differed  materially  from  what 
was  specified  in  the  license ;  and  that  the  master's  name  there 
was  Lebb,  and  not  Deane ;  and  that  therefore  he  detained  her, 
and  reported  it  to  the  Commissioners  of  the  Customs,  who 
directed  their  solicitor  to  proceed  to  her  condemnation,  and  that 
he  received  a  writ  of  appraisement  in  consequence,  with  the 
knowledge  and  privity,  as  deponent  believes,  of  the  agent  of 
Batten,  the  claimant,  and  that  he  suspected  her  papers  were 
simulated. 

Abbott,  and  Brougliam,  shewed  cause,  and  objected  to  the 
affidavit  on  which  the  motion  was  founded,  as  not  being  made  by 
Batten  the  owner  of  the  vessel,  as  they  contended  it  should  have 
been,  but  by  Jolly,  who,  it  did  not  appear,  could  have  been  suffi- 
ciently acquainted  with  the  facts,  and  who  had  not  set  forth  any 
merits.  They  insisted  that  the  claim  of  the  owners  of  the  vessel 
should  have  been  put  in  before  the  expiration  of  the  fourteen 
days,  which  was  the  usual  period  allowed,  as  Batten  knew,  having 
done  80,  as  it  appeared  by  the  affidavit  of  the  officer,  on  a  former 
similar  occasion.  They  stated  also  from  that  affidavit,  that  the 
ship's  size  and  tonnage,  and  the  name  of  her  master,  *did  not  [  *5i  ] 
correspond  with  the  description  in  the  license. 

Scarlett^  andj  Littledale,  contra,  denied  that  Jolly  was  a 
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In  the  Matter  stranger ;  he  was  a  partner  in  the  vessel ;  nor  could  he  have  had 
°  Lucia  ^^  reason  to  think  that  the  officer  would  have  proceeded  to  the  ex- 
^Ti^^"  tremity  of  condemning  the  ship,  in  defiance  of  the  order  of  the 
Treasury  adverted  to  in  the  affidavit,  which  protected  her,  during 
the  consideration  of  the  memorial  of  her  owners  by  the  Commis- 
sioners. This  was  a  license  not  only  to  trade  with  the  enemy, 
but  to  bring  home  the  produce  of  France  in  a  Prussian  bottom  ; 
and  by  modern  decisions,  if  there  be  no  fraud,  an  adventure  is 
not  illegal,  although  the  vessel's  license  be  in  point  of  fact 
expired.  And  Lord  Ellenborouoh  has  frequently  held,  that  the 
license  in  al]  such  cases,  where  no  fraud  appears,  still  protected 
the  vessel.  Here  the  Board  of  Treasury  and  the  Board  of 
Customs  had  been  satisfied  that  there  was  no  fraud,  or  breach  of 
the  navigation  laws,  and  therefore  no  ground  for  condenmation. 
The  delay  has  been  well  accounted  for  by  Jolly,  who  swears  to 
merits.  The  objection  of  the  claim  not  having  been  entered 
within  the  fourteen  days  is  obviated  by  the  fact  of  the  claimant 
being  at  that  time  in  communication  with  the  Treasury,  which 
removes  all  ground  of  want  of  due  apprizal  of  the  steps  intended 
to  be  taken  on  the  part  of  the  claimant,  and  he  had  obtained  two 
Treasury  letters  directing  restoration.  The  difference  in  amount 
of  tonnage  is  no  criterion  of  the  non-identity  of  the  vessel. 
r  •52  ]  British  and  Prussian  admeasurement  may  *not  correspond.  The 
change  of  master  is  still  less  so.  The  only  legal  ground  of 
seizure,  fraud  on  the  part  of  the  owners  of  the  ship,  failing  them, 
we  are  entitled  to  be  admitted  to  put  in  our  claim,  notwithstand- 
ing the  condemnation. 

The  Court  having  taken  time  to  look  into  the  affidavits : 

Thomson,  Chief  Baron,  this  day  gave  judgment : 

After  stating  the  substance  of  the  affidavits  on  both  sides. — 
This  application  is  made  to  the  discretion  of  the  Court,  to  permit 
the  owners  of  this  vessel  to  enter  their  claim,  notwithstanding 
the  proceedings  which  have  been  taken :  and  that  can  only  now 
be  done  by  our  interference  to  set  aside  the  condenmation.  The 
parties  opposing  that  interference  have  not  put  enough  before 
the  Court  to  induce  it  to  withhold  the  favor  that  has  been  sought. 
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or  to  prevent  this  going  before  the  proper  authority  to  decide  In  the  Matter 
whether  these  claimants  are  entitled  to  the  property.     The  neg-     ^  lucia^^ 
lect  of  putting  in  the  claim  within  the  usual  period  of  fourteen    ^^^^^" 
days,  appears  to  have  been  reasonably  enough  accounted  for ; 
because  their  application  to  the  Treasury  was  at  that  time  under 
consideration ;  and  during  that  interval  it  might  have  been  sup- 
posed that  the  officer  would  not  have  proceeded.    But  in  the 
mean  time  the  condemnation  did   take  place.     Otherwise  the 
claim  must  have  been  put  in,  in  due  time.    The  other  objections 
are  perhaps  not  much  more  than  matter  of  cavil.    On  all  the 
circumstances  of  this  case,  the  Court  are  inclined  to  indulge  the 
claimant,  by  *putting  him  in  a  situation  to  enter  his  claim ;       [  'ss  ] 
therefore  the  condemnation  must  be  set  aside  on  payment  of  the 
costs  of  that  proceeding,  and  of  this  application.     The  claim  to 
be  perfected  in  fourteen  days,  and  no  action  to  be  brought  against 
the  seizing  officer. 

Rtde  absolute. 


DAVIS  V.   CONNOP.  isu. 

(1  Price,  53—61.)  MayJS,  23. 

Troyer  lies  for  com  cut  by  an  out-going  tenant  after  the  expiration         [  63  ] 
of  his  term,  though  sown  by  him  before  that  time,  under  the  notion 
(admitted  to  be  erroneous)  of  being  entitled  to  an  away-going  crop. 

Tboveb  for  wheat  and  straw.  This  cause  came  on  to  be  tried 
at  the  last  Hereford  assizes,  when  it  was  submitted  by  Jervis  and 
Campbell  for  the  defendant,  that  trover  could  not  be  supported 
by  the  facts  of  this  case,  and  that  the  form  of  action  should  have 
been  trespass,  or  ejectment,  and  an  action  for  mesne  profits ; 
they  cited  Boraston  v.  Green,  \  and  Wallace  v.  King.  I 

The  facts  were  these  :  the  plaintiff  entered  into  an  agreement 
with  defendant,  dated  the  4th  of  March,  1806,  to  let  him  the 
Snail's  Croft,  Lower  Field,  and  Lower  Park  Meadow,  for  seven 
years,  from  Candlemas  preceding,  at  26Z.  per  annum. 

In  the  last  year  of  his  term  the  defendant  sowed  about  a  third 
part  of  the  arable  land  with  wheat,  conceiving,  as  he  said,  that 
he  wafB  entitled  to  an  off-going  crop. 

t  14  E.  E.  297  (16  East,  71).  t  1  H.  Bl.  13. 
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Davis  At  the  expiration  of  the  defendant's  term,  Candlemas,  1818, 

CoKKOP.      the  plaintiff  let  the  same  lands  to  Joseph  Skidmore,  by  parol, 

[  54  J        reserving  the  crop  of  wheat,  and  Skidmore  took  possession  of  all 

the  land,  except  that  on  which  the  corn  was  sown,  which  he  was 

not  to  have  till  the  crop  was  carried  away. 

On  the  25th  of  August,  1813,  the  plaintiff  sent  some  reapers  to 
cut  the  wheat,  but  after  having  cut  some  part  of  the  field,  the 
defendant  came  and  turned  them  off  the  land,  and  on  the  next 
day  sent  in  his  own  reapers,  and  cut  and  carried  away  the  whole 
of  the  corn.  To  recover  which,  the  present  action  of  trover  had 
been  brought. 

Mr.  Baron  Graham  directed  the  jury  to  find  the  amount  of 
damages,  giving  the  defendant  leave  to  move. 

A  rule  nisi  having  been  granted : 

Dauncey  and  Abbott  now  shewed  cause  : 
This  action  is  maintainable  upon  the  plain  and  general  prin- 
ciples of  law.  The  action  of  trover  is,  in  form,  a  fiction  merely. 
Where  there  is  property  the  law  annexes  possession,  and  there- 
fore it  is  that  an  executor  may  bring  trover  for  goods,  of  which 
he  has  never  in  fact  had  actual  possession,  nor  is  it  necessary 
that  he  should  prove  the  goods  ever  having  been  in  his  posses- 
sion. 

(Wood,  Baron :  Is  there  not  an  Act  of  Parliament  enabling 
executors  so  to  proceed  ?) 

[  55  ]  There  is  an  Act  which  gives  executors  a  right  to  maintain 
trespass ;  i  but  their  action  of  trover  is  not  dependent  on  that 
statute.  And  that  action  of  trespass  is  given  where  the  wrong 
was  sustained  in  the  lifetime  of  the  testator.  But  the  principal 
difficulty  in  this  case  is,  whether  the  plaintiff  had  such  a 
possession  as  to  entitle  him  to  declare,  as  he  has  done  on  this 
record. 

In  Gordon  v.  Harper, X  it  is  said  by  Mr.  Justice  Lawbencb, 
that  it  had  been  long  in  doubt  previous  to  the  decision  in  Berry 
t  4  Ed.  in.  c.  7.  t  4  R.  E.  373  (7  T.  B.  13). 
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V.  Herd,}  whether  a  lessor  had  such  a  possession  of  timber  cut  Davis' 
down,  pending  a  lease,  as  would  support  trover ;  but  that  by  conngp. 
that  case  it  was  finally  determined  that  he  had ;  and  that  as 
soon  as  a  tree  was  cut  down  the  interest  of  the  lessee  in  it  was 
determined.  So  if  one  cut  down  corn  growing  on  my  land, 
though  I  have  a  remedy  by  trespass  quare  claummfregit,  yet  if  it 
be  carried  away,  trover  also  lies,  because  when  severed  it  is  then 
in  me.  Here,  at  all  events,  the  property  was  not  in  the  defen- 
dant, but  in  the  plaintiff,  and  possession  follows  the  property. 
The  defendant  had  quitted  possession  at  Candlemas,  and  he  had 
no  pretence  to  retain  it  after  that  time.  Taunton  y.  Costar.l 
The  case  of  Boraston  and  Green  does  not  apply.  In  that  case 
there  was  a  specific  contract,  which  destroyed  the  custom  under 
which  the  right  to  an  away-going  crop  was  claimed.  It  also 
differs  from  this,  as  it  was  an  action  brought  by  the  in-coming 
tenant,  and  not  the  landlord,  who  was  there  held  to  be  the 
proper  plaintiff,  having  a  remedy  on  the  covenant  or  agreement. 
It  is  admitted  *here  that  the  defendant  had  no  right  under  any  [  *56  ] 
supposed  custom.  Neither  the  com  nor  the  land  was  rightfully 
in  his  possession  ;  and  the  landlord  took  possession  of  the  land 
by  sending  reapers  to  cut  the  corn.  If  the  out-going  tenant  had 
a  right,  by  custom,  to  an  away-going  crop,  he  would  then  only 
have  had  a  qualified  possession  of  the  land  for  the  mere  purpose 
of  taking  that  crop  away. 

Jervi^,  and  CampbeU,  in  support  of  the  rule,  admitted  that 
the  defendant  was  bound  to  have  quitted  at  Candlemas,  1818, 
and  that  he  was  not  entitled  to  an  away-going  crop ;  but  con- 
tended that  in  point  of  fact  he  had  not  then  given  up  the 
possession  of  that  part  of  the  land  which  he  had  sown  with 
wheat,  in  Michaelmas,  1812,  when  he  was  tenant  of  it,  and  had 
a  right  to  do  so.  That  was  a  circumstance  mainly  relied  on  by 
one  of  the  Judges  in  the  case  of  Boraston  and  Oreen,  who 
considered  that  the  possession  of  the  off-going  tenant  continued 
as  to  that  part  of  the  land  on  which  the  crop  was  growing.  In 
Beavan  v.  Delahay,%  the  tenancy  was  held  to  subsist  beyond  six 

t  Pabn.  327 ;  Cro.  Car.  242.  §  2  B.  R.  696  (1  H.  Bl.  5). 

J  4  B.  E.  481  (7  T.  E.  431). 
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Datib  months  after  the  expiration  of  the  term,  so  as  to  give  the  land- 
CoNKOP.  lord  a  right  to  distrain  on  an  off-going  crop.  It  has  been  said, 
that  the  sending  persons  to  reap  by  Skidmore  on  behalf  of 
Davies  was  taking  possession  of  the  land ;  but  it  was  nothing 
like  taking  possession ;  nor  does  possession  follow  the  property^ 
as  is  shewn  by  their  own  case  of  Gordon  v.  Harper,  where  it  was 
held,  that  the  furnitare  of  the  ready-famished  house,  which  had 
been  let,  was  not  in  the  possession  of  the  landlord,  in  whom  the 

[*67]  property  was,  but  of  the  tenant,  whose  possession  was  *not 
qualified,  but  absolute.  The  right  of  possession  is  the  question 
between  us,  and  therefore  it  is  that  trover  is  not  the  proper  form 
of  action  here ;  for  the  title  to  land  cannot  be  tried  by  such  an 
action.  The  case  of  trees  severed,  bears  no  analogy  to  the  present. 
Trees  are  never  in  possession  of  a  lessee,  who  can  have  nothing 
in  them,  but  the  convenience  of  shade  and  shelter  whilst  they  are 
standing,  which  is  determined  the  instant  they  are  cut  down. 

(Graham,  Baron :  But  what  difference  is  there  between  trees 
severed,  and  com  reduced  into  the  possession  of  the  landlord  by 
severence  ? ) 

The  distinction  is,  that  the  com  here  was  sown  by  the  tenant^ 
having  a  right  to  the  land,  and  consequently  to  the  produce,  to 
which  the  ownership  of  land  does  not  extend,  as  it  does  in 
the  case  of  trees  and  mines.  But  we  deny  that  he  had  ever 
given  up  possession  of  this  part  of  the  land ;  therefore,  he  had 
not  merely  a  conditional  license ;  he  always  retained  the  absolute 
possession.  In  Boi'aaton  v.  Green,  Mr.  Justice  Bailby  makes 
two  strong  points. 

(Chief  Baron  :  The  result  of  that  case  is,  that  the  incoming 
tenant  could  maintain  no  action  at  all ;  it  should  have  been 
brought  by  the  landlord.) 

Lord  Ellbnborough  adverts  to  the  plaintiff's  action  there,  and 
says  it  should  have  been  trespass,  quare  clausum /regit,  to  try  the 
defendant's  title  to  enter  upon  the  land  and  take  the  profits. 

(Chief  Baron  :    The  landlord  may  bring  trover  against  a 
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stranger  for  carrying  away  trees,  though  the  land  be  oat  of  his        Davis 
possession ;  and  this  being  a  reserved  crop,  approaches  that  case.)      goknop. 

His  right  to  reserve  the  crop  will  depend  on  his  right  to  the        [  68  ] 

com.     The  defendant  must  be  considered  here  as  holding  over 

after  notice  to  quit.     The  consequence  of  allowing  trover  to  be 

brought  in  cases  like  the  present,  would  be  to  annihilate  the 

action  of  ejectment. 

Cur.  adv.  wit. 

Thomson,   Chief  Baron,  now  delivered    the  judgment  of    the      Jifay2S. 
Court : 

This  cause,  which  was  tried  before  my  brother  Graham,  was 
an  action  of  trover  for  wheat  in  straw;  and  the  short  facts 
appear  to  be,  that  the  defendant  had  been  tenant  to  the  plaintiff 
under  a  term  which  was  expired ;  and  that  he  had  been  served 
with  notice  to  quit  at  that  time.  There  is  no  objection  made  to 
the  regularity  of  the  notice.  In  Autumn,  1812,  after  receiving 
notice,  and  before  quitting  possession,  he  sowed  part  of  the  land, 
three  acres,  part  of  a  close  of  five  acres  and  a  fraction,  with 
wheat,  having,  as  is  admitted,  no  right  to  what  is  called  an 
away-going  crop,  and  his  lease  expiring  at  Candlemas,  1818.  It 
seems,  for  so  I  collect  from  brother  Graham's  report,  that  he 
gave  up  all  the  rest  of  the  land,  except  this  part  which  he  had 
so  sown  with  wheat.  He  had  been  told,  however,  that  if  he 
sowed,  he  would  have  no  right  to  reap,  though  that  was  cer- 
tainly not  necessary.  The  plaintiff  then  let  this  land  to  one 
Skidmore,  reserving  the  corn  growing  on  these  three  acres,  that 
the  in-coming  tenant  might  not  be  involved  in  a  law-suit  with 
the  old  occupier. 

The  summer  before,  the  plaintiff  had  sent  some  labourers  into 
the  field  for  the  purpose  of  weeding  *the  corn,  and  had  thereby  C  *^^  1 
exercised  an  act  of  ownership.  In  harvest  time  1818,  he  sent 
reapers  to  cut  the  corn,  who  proceeded  to  cut  a  part  of  the  field, 
when  they  were  interrupted  by  the  defendant,  and  the  plaintiff 
wisely  yielded  to  prevent  mischievous  consequences.  It  ended 
in  defendant  cutting  the  remainder,  and  carrying  the  whole 
away,  as  well  what  had  been  cut  by  the  plaintiff,  as  that  which 
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Davis  was  afterwards  cut  by  himself ;  and  it  is  to  recover  that  com 
Oo^op.  ^^^^  ^^^  present  action  is  brought.  I  stated,  he  had  no  claim  or 
colour  of  right  to  the  land,  and  so  it  is  admitted  ;  but  it  is  con- 
tended, that  the  plaintiff  cannot  maintain  trover  under  the 
circumstances,  but  that  he  should  have  brought  ejectment,  and 
an  action  for  mesne  profits;  on  the  other  side,  they  say  he 
had  a  right  to  cut  the  corn,  and  that  the  whole  when  severed 
either  by  himself  or  the  defendant,  became  his  property.  The 
question  therefore  is,  whether  the  plaintiff  had  such  right  and 
possession  as  will  enable  him  to  support  this  action  of  trover. 
The  case  of  Taunton  and  Costar  is  in  point.  That  was  replevin 
for  taking  cattle,  avowing  a  demise  of  the  locus  in  quo  to  one 
Jacksony  and  by  him  to  the  defendant  for  a  year,  and  so  from 
year  to  year  as  long  as  both  parties  pleased ;  by  virtue  of  which 
the  defendant  entered  and  was  possessed  at  the  time  of  distrain- 
ing plaintiff's  cattle,  damage-feasant.  The  plea  in  bar  was,  that 
before  the  demise  to  the  defendant,  Jackson's  executors  sold  the 
residue  of  the  term  to  the  plaintiff,  who  determined  the  demise 
to  the  defendant  by  notice  to  quit;  aft^r  which  the  plaintiff 
entered  into  the  locus  in  quo,  and  put  his  cattle  therein.  The 
[  *60  ]  replication  was,  that  the  defendant  ♦did  not  give  up  possession 
in  pursuance  of  the  notice.  And  so  the  defendant  might  have 
said  here.  To  that  replication  there  was  a  general  demurrer : 
but  Lord  Kenton  held  the  case  too  plain  for  argument.  His 
words  are,  "  Here  is  a  tenant  from  year  to  year,  whose  term 
expired  on  a  proper  notice  to  quit,  and  because  he  holds  over  in 
defiance  of  law  and  justice,  he  now  attempts  to  convert  the 
lawful  entry  of  his  landlord  into  a  trespass.  If  an  action  of 
trespass  had  been  brought  it  is  clear  the  landlord  might  have 
justified  under  a  plea  of  liherum  tenementum:  " — ^and  so  might 
the  landlord  have  done  here.  Lord  Kbnyon  then  goes  on,  "  If 
indeed  the  landlord  had  entered  with  a  strong  hand  to  dis- 
possess the  tenant  by  force,  he  might  have  been  indicted  for  a 
forcible  entry,  but  there  can  be  no  doubt  of  his  right  to  enter 
upon  the  land  at  the  expiration  of  his  term."  Taking  this 
therefore  to  be  a  crop  growing  upon  the  land,  whether  cut  by  the 
defendant  or  a  stranger  not  being  in  possession,  the  moment  it 
was  severed,  it  became  the  property  of  the  plaintiff.    Then  as  to 
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the  landlord  having  a  right  to  distrain  after  the  expiration  of  Davib 
the  term,  the  case  of  Beavan  v.  Delahay  has  been  cited,  but  that  Covkop. 
does  not  seem  to  bear  at  all  upon  the  question  here.  I  also  lay 
out  of  my  consideration,  at  present,  the  case  of  Boraaton  and 
Green,  as  one  which  cannot  be  said  to  apply.  In  that  case,  the 
main  point  was,  whether  the  lease  controlled  the  custom ;  and 
the  Court  held  that  such  a  specific  agreement  destroyed  the 
operation  of  an  implied  contract  under  the  alleged  custom.  In 
the  case  of  Gordon  and  Harper,  which  was  trover  against  *the  [  '61  ] 
sheriff  for  having  taken,  under  an  execution  against  the  tenant, 
the  furniture  of  a  ready-furnished  house  let  to  him  by  the 
plainti£F,  what  the  Court  went  on  there,  was,  the  concurrence  of 
the  right  of  property,  with  the  right  of  possession ;  and  it  was 
held  that  the  landlord  had  not  the  right  of  possession  during  the 
tenant's  term.  But  in  that  case,  supposing  the  sheriff  had  come 
in  and  taken  those  goods,  under  an  execution  against  the  tenant, 
only  one  day  after  the  tenant's  right  had  expired,  the  form  of 
action  would  then  have  been  good.  We  think  there  is  no  suffi- 
jcient  objection  to  the  plaintiff's  recovering  in  this  action :  there- 
fore the 

Rule  must  be  dischaiyed. 


EXCH.   TRINITY  TERM. 


COLDWELL   V.   GEEGOKY.f  jl^%, 

(1  Price,  119—130.)  X  

The  share  of  a  secret  partner  in  the  joint  stock  in  trade,  being  in  the  u  ^^^  J 
possession  of  an  apparent  partner,  and  the  sole  ostensible  trader,  is  not 
liable  to  the  bankruptcy  of  the  latter,  as  being  within  the  reputed 
ownership  clause  of  the  (former)  Act,  of  21  James  I.  c.  19  :  the  bankrupt 
having  such  an  interest  and  qualified  property  in  the  secret  partner's 
share,  as  to  destroy  the  essential  requisites  of  a  true  and  independent 
ownership  on  the  one  hand,  and  of  a  fraudulent  and  reputed  ownership 
on  the  other. 

This  was  an  action  of  trover  brought  by  the  assignee  of  a 

bankrupt  against  the  defendant,  to  recover  the  value  of  81,500 

t  After  a  series  of  conflicting  de-  in  Reynolds  v.  Bowley  (1867)  L.  R.  2 

cisions,  the  principle  of  the  decision  Q.  B.  474,  8  B.  &  S.  406,  36  L.  J. 

in  this  case  has  been  upheld  by  the  Q.  B.  247. — R.  C. 
judgment  of  the  Exchequer  Chamber         I  Also  reported  2  Rose,  149. 
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CoLDWELL  bricks,  taken  away  by  him  after  the  act  of  bankruptcy,  and 
GsBooRT.  89,400  taken  away  after  the  commission  issued,  of  which  the 
bankrupt  was  reputed  owner  at  the  time  of  his  bankruptcy.  On 
the  trial  at  Nisi  Prius,  before  Mr.  Justice  Le  Blanc,  at  the  last 
Spring  Assizes  for  York,  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

Benjamin  Hatfield,  the  bankrupt,  carried  on  at  Sheffield  the 
trade  of  a  carpenter  as  his  principal  trade,  and  also  the  trade  of 
a  brick-maker,  and  in  the  former  trade  became  indebted  to  the 
petitioning  creditor.  On  the  12th  of  November,  1813,  he 
committed  an  act  of  bankruptcy,  and  on  the  4th  of  December  a 
commission  issued  against  him,  on  which  he  was  duly  declared 
I  *120  ]  a  bankrupt,  and  the  ^plaintiff  duly  became  his  assignee  on  the 
22nd  of  December.  In  April,  1813,  the  bankrupt  then  carrying 
on  the  trade  of  a  brick-maker,  on  certain  land  which  he  then 
rented  for  a  year,  from  the  28th  of  November  preceding,  with 
liberty  to  apply  the  clay  thereof  to  the  making  of  bricks,  at  so 
much  per  thousand,  applied  to  the  defendant  to  advance  money 
to  him  to  carry  on  his  said  trade  of  brick-making,  which  the 
defendant  did  accordingly,  and  in  May,  1813,  it  was  privately 
and  verbally  agreed  between  the  bankrupt  and  the  defendant, 
that  they  should  become  partners  in  the  brick-making  business 
for  that  season,*  and  that  the  bricks  should  be  made  on  their 
joint  account.  By  the  consent  of  the  defendant  the  brick-making 
business  continued  to  be  carried  on  as  before  by  the  bankrupt, 
in  his  own  name,  but  on  the  bankrupt's  and  defendant's  joint 
account  and  risk.  The  name  of  the  defendant  at  his  request 
was  not  used  therein,  and  the  bankrupt  appeared  to  the  world  to 
be  the  sole  owner ;  but  part  of  the  capital  was  advanced  by  the 
defendant,  and  .the  partnership  accounts  were  carried  on,  and 
were  settled  between  the  bankrupt  and  the  defendant,  as  herein- 
after mentioned,  and  all  the  bricks  hereinafter  mentioned  as 
between  themselves,  belonged  to  their  joint  account.  On  the 
8th  of  November,  1813,  the  partnership  accounts  were  balanced 
and  settled  by  bankrupt  and  defendant,  and  it  was  agreed 
between  them  that  the  said  partnership  should  be  dissolved,  and 
that  the  defendant  should  have  for  his  share  74,000  of  the 
bricks,  then  on  the  brick-making  premises,  and  that  the  bankrupt 
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•should  have  the  remainder  for  his  share,  *and  should  pay  the    Coldwell 
partnership  debts.     The  bricks  were  not  proved  to  have  been  set     gbbqoby. 
apart  in  pursuance  of  this  agreement,  but  remained  on  the       [•121] 
premises  until  they  were  removed  as  hereinafter  mentioned ; 
and  such  as  were  on  the  said  premises  on  the  9th  of  December, 
were  that  day  seized  under  the  commission,  by  the  messenger, 
as  the  bankrupt's  property.    Between  the  23rd  of  November  and 
the  9th  of  December,  the  defendant  carried  away  from  the  said 
premises   81,600  bricks,  and  on  the  8rd  of  January  1814,  he 
carried  away  from  the  same  place  86,860  bricks ;  these  bricks 
had  been  made  by  the  bankrupt,  and  as  between  him  and  the 
-defendant  were  the  property  of  the  partnership,  but  had  remained 
apparently- in  the  exclusive  possession,  order,  and  disposition  of 
the  bankrupt,  under  the  circumstances  before  mentioned,  and  he 
^as  the  reputed  owner  thereof. 

Richardson,  in  support  of  the  verdict,  relied  on  the  present 
<;ase  being  within  the  statute  of  the  21st  of  James  I.  c.  19,  sects. 
10,  11.  It  is  thereby  enacted,  that  "if  any  person  or  persons 
shall  become  bankrupt,  and  at  such  time  as  they  shall  so  become 
bankrupt  shall  by  the  consent  and  permission  of  the  true  owner 
and  proprietary,  have  in  their  possession,  order  and  disposition, 
any  goods  or  chattels  whereof  they  shall  be  reputed  owners,  and 
take  upon  them  the  sale,  alteration,  or  disposition,  as  owners," 
the  Commissioners  shall  have  power  to  sell  the  same  for  the 
henefit  of  the  creditors,  as  fully  as  any  other  part  of  the  bank- 
rupt's estate.  The  preamble  adverts  to  the  mischief  intended  to 
Jbe  ^guarded  against  by  the  statute,  which  is  the  possession  [  *122  | 
and  apparent  ownership  being  in  one  person,  while  the  actual 
property  is  really  in  another. 

There  is  only  one  case  of  the  application  of  this  statute  to  a 
partner,  and  the  main  point  of  distinction  in  this  case  from  all 
the  others  is,  that  there  is  here  a  partnership,  and  also  an 
apparent  entire  possession.  Certainly  the  consent  of  the  partner 
is  the  consent  of  the  proprietor,  and  by  permission  of  his  partner 
the  bankrupt  in  this  case  acts  on  both  moieties  as  if  he  were 
exclusive  owner  of  the  whole ;  and  he  had  no  right  so  to  deal 
with  this  property  to  the  delusion  of  his  creditors  as  a  carpenter ; 
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CoLDwxLL  but  by  having  done  so,  he  has  brought  the  partner's  share 
Obeoobt.  within  the  words  and  meaning  of  the  statute.  In  Binford  y. 
Dommett,\  the  plaintiff,  a  dormant  partner,  had  become  an 
extensive  creditor  of  the  joint  concern,  and  had  filed  his  bill 
against  the  bankrupts  and  the  assignees  under  the  commission, 
for  an  account  of  the  joint  property,  and  the  debts,  on  the  foot- 
ing of  the  partnership.  The  point  was,  whether  the  partnership 
should  not  be  tried  at  law,  but  the  Master  of  the  Bolls  doubted 
whether,  under  the  statute  of  James,  this  sort  of  partnership 
could  be  set  up. 

(Chief  Baron:   The  result  in  that  ease  was  a  direction  of 

issues.) 

But  here  the  facts  have  been  tried,  and  the  existence  of  the 
[  •WS  ]  partnership  found ;  and  the  case  *comes  clearly  and  completely 
within  the  mischief  which  the  statute  was  passed  to  prevent,  the 
bankrupt  acquiring  from  possession  of  the  partnership  property, 
a  delusive  credit  in  aid  of  his  other  principal  business  of  a 
carpenter. 

In  liyall  v.  RoUe,l  which  has  been  confirmed  by  numerous 
other  cases  on  the  point  from  that  time  down  to  the  present  day, 
the  doctrine  of  the  liability  of  mortgaged  goods,  in  the  possession 
and  apparent  ownership  of  the  bankrupt,  to  seizure  under  the 
commission  is  fully  settled.  In  that  case  the  bankrupt,  who  was 
a  brewer,  having  become  partner  with  Stephens  to  whom  Eolle 
was  an  executor,  mortgaged  to  Potter  in  trust  for  Stephens,  in 
consideration  of  money  lent  on  his  moiety  of  the  brewing  utensils 
and  stock  in  trade.  There  were  also  other  mortgages,  but  it  was 
decided  that  the  assignees  were  entitled  in  exclusion  of  the  mort- 
gagees, as  the  bankrupt  had  still  retained  the  possession,  which 
brought  that  case  within  the  mischief,  and  consequently  subject 
to  the  policy  of  the  statute.  So  here  the  partner  permitted  the 
bankrupt  to  practise  an  imposition  on  the  rest  of  the  world.  It 
is  immaterial  whether  these  goods  were  originally  the  property 
of  the  bankrupt,  or  whether  he  were  at  any  time  the  bond  fide 
proprietor  of  them  or  not.    In  lAngham  v.  Biggs,^  it  was  held 

t  4  VeB.  766.  t  1  Atkyns,  165.  §  1  Bos.  &  P.  82. 
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that  a  person  being  allowed  to  possess  goods,  so  as  to  become  the  Coldweli/ 
reputed  owner,  and  appear  to  have  the  order  and  disposition  of  gbbooby. 
them,  must  be  *understood  to  have  taken  upon  himself  the  sole  [  •124  ] 
order  and  disposition  of  them  within  the  meaning  of  the  statute. 
In  Rabone  v.  Williams ^f  the  principle  is  clearly  established,  that 
one  who  is  really  interested,  and  stands  aloof  while  another  acts 
as  owner  of  his  goods,  and  sells  them,  is  bound  by  such  sort  of 
acquiescence ;  and  that  a  purchaser  in  such  case  has  a  right  to 
consider  the  vendor  as  the  principal ;  and  though  the  real  prin- 
cipal has  there  a  right  of  action  against  the  purchaser,  yet  he 
may  set  off  any  demand  which  he  might  have  against  the  factor  in 
answer  to  such  an  action.  The  same  point  was  also  ruled  in 
Stracey,  Rosa,  and  others,  v.  Deey,l  which  was  a  case  precisely 
similar  to  this,  except  that  it  did  not  turn  on  the  statute 
of  James.  The  principle  to  be  deduced  from  that  case  is, 
that  the  creditors  of  the  ostensible  trader  are  entitled  to  the 
share  of  a  sleeping  partner  in  the  stock  as  if  there  were  none  ; 
and  that  he  cannot,  after  having  kept  back,  come  forward  to 
affect  the  interest  of  the  apparent  partner,  so  as  to  claim  debts 
supposed  to  be  due  to  him  alone,  and  thereby  elude  a  defendant's 
equitable  advantages  who  has  dealt  with  him  as  if  he  were  solely 
interested. 

(Chief  Babon  :  On  judgment  and  execution  against  an 
apparent  partner  would  the  creditor  be  entitled  to  sell  the 
joint  property?) 

I  apprehend  he  would.     The  cases  seems  to  go  *to  that  extent,       [  ♦125  j 
for  if  a  dormant  partner  cannot  protect  himself  in  one  case  he 
cannot  in  another,  it  would  be  a  fraudulent  possession  within  the 
meaning  of  the  statute. 

Scarlett,  contra :  The  infrequency  of  this  question  affords 
the  argument  that  the  doctrine  now  attempted  to  be  established 
cannot  be  supported.  The  facts  of  this  case  are  of  daily  occur- 
rence, and  it  is  very  extraordinary  that  the  question  should  never 
have  arisen,  and  that  the  point  should  not  have  been  agitated 
before,  so  as  to  have  furnished  an  authority  on  the  subject, 
t  4  B.  E.  465,  n.  (7  T.  P.  SCO,  n,).  t  7  T.  R.  361,  n. 
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CoLDWELL  Mr.  Justice  Le  Blanc,  when  this  point  was  reserved  at  the  trial, 
Gbeoory.  intimated,  that  he  had  himself  no  doubt  on  the  law.  The 
accuracy  of  the  report  of  the  case  which  has  been  cited  from  the 
4th  of  Vesey,  jun.t  is  most  doubtful,  and  it  seems  impossible  that 
it  should  be  correct,  for  had  Lord  Alvanley  been  of  opinion,  as 
he  is  reported  to  have  expressed  himself,  he  must,  consistently 
with  that  opinion,  have  considered  it  unnecessary  and  nugatory 
to  have  directed  an  issue ;  for  if  the  partnership  had  been  within 
the  statute  it  would  have  been  useless  to  have  ascertained  the 
fact  by  a  verdict.  But  the  present  case  cannot  in  any  point  of 
view  be  considered  within  the  statute  of  James.  The  words  of 
the  Act  are,  if  any  person  or  persons  at  the  time  of  their  becom- 
ing bankrupt  shall  by  consent  and  permission  of  the  true  owner, 
have  in  their  possession,  order  and  disposition,  any  goods  or 
chattels  whereof  they  shall  be  reputed  owners.  Now  in  this  case, 
the  bankrupt  was  as  fully  owner  as  the  defendant,  so  that  it  is 
[  •126  ]  directly  contrary  to  ♦the  words  of  the  statute,  which  provides 
against  a  false,  pretended  ownership,  and  supposes  a  case  of 
fraud.  But  then  it  becomes  convenient  to  argue  on  the  equity 
and  the  policy  of  the  statute,  and  the  mischief  of  delusive  and 
unreal  credit,  the  eflfect  of  which  it  was  meant  to  prevent ;  but 
there  is  no  false  credit  resulting  from  this  kind  of  possession. 
On  the  contrary,  the  bankrupt  in  this  case,  must  have  had  less 
credit  as  a  person  carrying  on  trade  solely,  than  when  it  was 
known  he  had  a  responsible  partner ;  for  the  moment  a  sleeping 
partner  is  discovered  his  property  becomes  liable.  The  fact  here 
is,  that  the  bankrupt  took  half  these  bricks,  and  was  to  pay  the 
partnership  debts.  If  the  argument  on  the  other  side  were 
correct,  and  this  action  should  succeed,  the  consequences  would 
be  that  the  defendant  would  be  placed  in  this  unfortunate  situa- 
tion, of  seeing  all  the  joint  effects  swept  away  to  pay  the  bank- 
rupt's separate  debts.  Such  an  arrangement  would  have  been 
most  convenient  for  the  creditors  of  the  house  of  Burton  and 
Forbes,  and  all  the  cases  of  marshalling  assets.  Such  diffi- 
culties might  be  easily  settled  if  the  whole  of  partnership 
property  were  to  go  for  the  purpose  of  paying  separate  debts. 
There  are  two  classes  of  cases  contemplated  by  the  statute ; 
j  Bififord  V.  Dommett,  4  Yes,  756. 
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one,  where  the  bankrupt  assigns  property  originally  his  own,  but    Coldwell 

retains  the  possession,  and  the  credit  given  by  it.    Here  the     gregoht. 

state  of  the  credit  was  the  same  as  at  first.     The  other,  where 

he  acquires  the  possession  of  another's  property,  the  ownership 

still  remaining  in  the  original  proprietor  ;  *as  in  the  case  of  a      [  •127  ] 

partner  going  out  and  leaving  his  share  of  the  effects  and  utensils, 

and  taking  a  mortgage.     Now  this  case  comes  within  neither 

class ;  and  none  of  the  cases  which  have  been  cited  bear  the  least 

analogy  with  the  present. 

It  often  happens  that  an  experienced  trader  without  capital, 
is,  in  consideration  of  his  skill,  invested  with  a  share  in  extensive 
stock  in  trade,  the  property  of  many;  and  if  the  arguments 
used  in  support  of  this  verdict  were  well  founded,  such  a  man 
might  by  his  own  improvident  debts  involve  every  individual 
who  was  concerned  with  him  in  total  ruin. 

Richardson  y  in  reply : 
Instead  of  this  being  a  case  of  daily  occurrence,  it  certainly 
more  frequently  happens  that  a  creditor  has  an  interest  in 
resisting  the  claims  of  a  sleeping  partner.  As  to  the  inaccuracy 
charged  on  the  report  in  Vesey,  of  the  case  of  Binford  v. 
Dommett,  in  consequence  of  issues  having  been  directed,  which, 
it  is  said,  would  have  been  nugatory,  if  Lord  Alvanley  had 
really  expressed  the  opinion  attributed  to  him,  the  direction  of 
the  issue  is  thus  accounted  for :  the  fact  in  that  case  was  con- 
troverted, and  his  Lordship  did  not  choose  to  decide  on  a  point 
of  law  not  applicable  to  what  then  appeared  to  be  the  real  fact 
of  the  case  before  him.  It  is  said  the  bankrupt  was  not  merely 
the  apparent  but  actually  the  real  owner,  but  it  must  be  con- 
.sidered  that  it  is  on  the  other  partner's  moiety  that  the  present 
question  arises,  otherwise  this  statute  would  not  *apply  to  the  [  *128  ] 
case  of  joint  tenants  and  tenants  in  common,  who  are  seised 
j^er  mie  et  per  tout;  and  that  question  is  considered  in  Comyns' 
Digest,  tit.  Bankrupt,  D.  11 ;  where  it  is  said,  that  the  com- 
missioners may  sell  a  moiety  of  the  bankrupt's  joint  estate  in 
fee.  Nothing  can  be  more  fallacious  than  to  say  that  he  has 
less  credit  because  his  partner  is  not  known.  The  bankrupt  was 
a  carpenter^  and  he  has  by  means  of  his  partner  apparently  stock 
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CoLDWELL  in  trade  as  a  brick-maker,  which  materially  augments  his  credit, 
Gbsg'obt.  s^d  ^^  ^^  becoming  bankrupt  his  creditors  have  a  right  to  be 
paid  pari  passu  out  of  the  common  fund.  Suppose  a  man  cany 
on  business  as  an  apparently  sole  trader,  and  goods  are  sold  to 
him  and  another  jointly,  which  are  carried  to  and  deposited  in 
his  own  separate  warehouse,  they  would  certainly  pass  under 
the  assignment,  although  the  bankrupt  would  be  possessed  per 
mie  et  per  tout  as  joint  tenant  with  the  other  person,  bat 
he  would  be  also  possessed  of  a  moiety  really  and  absolutely. 
Every  partner  is  a  joint  tenant  of  a  particular  description. 

Cur.  adv.  trutt. 

Thomson,  Chief  Baron,  now  delivered  the  opinion  of  the  Court : 

He  announced  the  result  of  their  consideration  to  be,  that  the 
decision  in  the  report  of  Stracy  v.  Deey,  did  not  touch  the 
present  inquiry,  and  then  proceeded  to  state  the  leading  circum- 
stances of  this  case.  The  ground  of  the  action  was,  that  the 
defendant  having  allowed  the  bankrupt  to  keep  possession  of 
his  share  in  the  stock  of  the  brick-making  business,  by  which 
[  *129  ]  he  *had  acquired  a  false  and  delusive  credit,  as  to  those  persons 
to  whom  he  had  become  indebted  in  his  trade  of  a  carpenter, 
had  fallen  within  the  statute  of  the  21st  of  James  the  First. 
That  statute  has  certainly  provided,  by  the  clause  which  has  been 
applied  to  this  case,  not  only  against  fraud,  but  against  fair 
transactions,  that  is,  against  fair  transactions  which  might  be 
productive  of  mischief  to  third  persons,  as  where  property 
has  been  bond  fide  assigned  by  the  bankrupt,  on  good  considera- 
tion, but  he  is  still  suffered  to  keep  possession,  and  consequently 
has  the  credit  of  the  apparent  ownership.  The  short  case  here 
is,  that  the  bankrupt  and  the  defendant  were  actually  partners 
in  the  goods  in  question.  The  bricks  were  therefore  the  joint 
property  of  both,  as  tenants  in  common,  and  the  possession  of 
the  defendant  was  the  possession  of  the  bankrupt.  It  is  a 
very  different  case  where  there  is  no  partnership  between  the 
bankrupt  and  the  person  claiming  to  be  interested;  otherwise 
there  would  be  an  end  of  what  are  called  sleeping  partnerships 
altogether,  which  are  now  carried  on  to  so  great  an  extent  in 
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this  conntry.    If  under  this  statute  wherever  joint  property  is    Coldwbll 
taken  by  &e  assignee  of  a  bankrupt  under  a  separate  commission,     gbegoby. 
you  deprive  a  solvent  partner  of  his  property,  with  what  is  he  to 
pay  the  partnership  debts,  which  he  is  still  liable  to  be  called 
on  for,  notwithstanding  his  effects  have  been  seized  under  the 
commission?     And  if  the  assignees  are  to  be  considered  as 
having  a  right  to  the  whole,  that  evil  must  be  the  consequence. 
It  would  be  a  monstrous  thing  to  say,  that  if  an  individual  in 
a  firm  become  bankrupt,  the  other  solvent  partners  may  be 
stripped  *of  their  property,  and  thus  be  deprived  of  the  means      [  *180  ] 
of  satisfying  the  partnership  debts,  by  the  bankruptcy  of  the  one 
having  swept  away  the  joint  property  of  the  whole.    I  am  not 
aware  of  any  case  which  goes  so  far  as  to  sustain  such  a  pro- 
position, our  opinion  therefore  is,  that  there  is  no  ground  for  the 

action  which  has  been  brought. 

Postea  to  the  defendants. 


EXCH.    MICHAELMAS    TERM. 


THE    ATTOENEY-GENERAL    v.    SIE    CHAELES         is". 
COCKEEELL,  BAET.f  N^^^eji^ 


(1  Price,  165—182.) 

Legacies  bequeathed  by  a  British  subject  resident  in  the  East  Indies, 
out  of  his  personal  estate,  to  persons  living  in  England,  held  to  be  liable 
to  the  duty, — the  executor  haying  proved  the  -will  in  England,  and  paid 
the  legacies  here,  notwithstanding  the  testator  realized  and  possessed 
his  property  in  India, — ^resided  there, — ^made  his  will  there, — ^and  died 
there, — and  although  the  executors  were  in  India  at  the  time  of  their 
appointment,  and  the  will  was  originally  proved  there. 

This  was  an  information  filed  against  the  defendant,  at  the 
instance  of  the  Commissioners  of  Stamps,  for  the  purpose  of 
taking  the  opinion  of  the  Court,  on  a  question  arising  on  the  con- 
struction of  the  Legacy  Acts. 

The  information  stated,  that  the  defendant  was  indebted  to  the 
King  in  the  sum  of  5,4662.  4«.  6d.  which  he  owed,  &c.    For  that 

t  In  the  judgment  of  the  Lobd  above  case  is  distinguished,  and  said 
Changellob  in  AU,'Oen,  v.  Forbea  to  be  not  overruled.  But  it  is  diffi- 
(H.  L.  1831)  2  CI.  &  F.  48,  82,  the     cult  to  see  what  remains  of  it.— E.  C. 

E  z  2 
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The  theretofore,  to  wit  on,  &c.  at,  &c.  the  defendant  did  take  upon 
^General  lii°iself  the  burthen  of  the  execution  of  the  will  of  Alexander 
^;  Eobertson,  then  lately  deceased ;  that  the  defendant  so  having, 

&c.  did  retain  for  the  benefit  of  certain  strangers  in  blood  to 
the  said  Alexander  Robertson,  the  residue  of  the  personal  estate 
of  the  said  Alexander  Robertson  deceased,  of  great  value,  to 
wit,  of  the  value  of  17,082Z.  which  said  residue  the  defendant 
then  and  there  became  entitled  to  retain  under  and  by  virtue 
of  the  said  will,  whereby,  &c.  a  large  sum  of  money,  to  wit, 
the  sum  of  1,366Z.  lis.  2d.  parcel  of  the  said  sum  above  de- 
manded for  the  rates  and  duties  for  the  said  residue  so  retained 
ns  aforesaid,  being  at  and  after  the  rate  of  8Z.  for  every  1001.  of 
[  *16C  ]  the  said  residue,  and  so  after  the  same  rale  for  every  ^greater 
or  less  sum  become  due  and  payable  to  his  said  Majesty  from 
the  said  defendant.  There  were  also  the  usual  common  counts. 
The  defendant  pleaded  the  general  issue. 

On  the  cause  coming  on  at  the  sittings,  a  verdict  was  taken 
for  the  Crown,  subject  to  the  opinion  of  the  Court  on  the  facts 
of  the  case,  which  were,  for  the  purpose  of  argument,  reduced 
into  the  following  special  verdict : 

That  Alexander  Robertson,  in  the  said  information  mentioned, 
resided  at  Cawnpore,  in  the  province  of  Oude,  in  the  East 
Indies ;  and  that  whilst  he  was  so  resident,  he  made  his  will  in 
writing,  dated  the  5th  day  of  June,  in  the  year  of  our  Lord 
1797 : — ^That  the  said  Alexander  Robertson,  afterwards,  in  the 
same  year,  died  in  the  East  Indies,  without  having  revoked  or 
otherwise  annulled  the  same : — That  the  said  A.  Robertson  by 
his  said  will  devised  and  bequeathed  all  his  real  and  personal 
estate  to  trustees,  in  trust  (after  making  provision  for  the  mother 
of  his  natural  children)  for  his  natural  children,  share  and  share 
alike,  to  be  paid  and  payable  on  their  attaining  the  age  of 
twenty-one;  and  appointed  General  Patrick  DufiF,  who  then 
resided  in  the  East  Indies,  and  several  other  persons,  one  of 
whom  was  the  said  Sir  Charles  Cockerell,  then  also  resident  in 
the  East  Indies,  together  with  other  persons  residing  in  England, 
his  executors : — ^That  the  whole  of  the  personal  property  of  the 
said  Alexander  Robertson  at  the  time  of  his  death  was  in  the 
East  Indies : — That  the  said  General  Duff,  in  November,  1797» 
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duly  proved  the  will  *o{  the  said  Alexander  Bobertson,  in  the 
Supreme  Court  of  Judicature  at  Fort  William  in  Bengal,  and 
possessed  himself  of  great  part  of  the  testator's  estate: — That 
General  Duff  afterwards  returned  to  England,  and  brought  with 
him  a  bill  upon  the  East  India  Company  for  the  sum  of  11,8962. 
payable  to  himself  as  such  executor,  for  and  in  respect  of  such 
part  of  the  estate  of  the  said  A.  Robertson,  as  had  then  come 
to  his  hands,  which  bill  was  afterwards  duly  honoured,  and  paid 
to  General  Duff,  or  his  order : — That  there  was  afterwards  re- 
mitted to  General  Duff  from  the  East  Indies,  a  bill  for  2,920Z. 
drawn  in  his  favour  upon  the  East  India  Company,  in  further 
part  of  the  said  A.  Robertson's  estate,  which  bill  became  due  in 
the  lifetime  of  the  said  General  Duff,  but  was  not  paid  until 
after  General  Duff's  death,  and  was  then  received  by  his  exe- 
cutors : — That  there  was  also  remitted  to  Messrs.  Paxton's, 
Cockerell  &  Co.,  Bankers,  of  Pall  Mall,  London,  from  the  East 
Indies,  the  further  sum  of  2,000Z.  on  account  of  General  Duff,  as 
the  executor  of  the  said  A.  Robertson,  and  in  further  part  of  his 
estate : — That  there  was  also  another  bill  from  the  East  Indies 
for  296Z1  remitted  to  General  Duff,  as  such  executor  as  aforesaid, 
and  in  further  part  of  the  estate  of  the  said  A.  Robertson  ;  but 
which  bill  was  not  paid  until  after  the  death  of  General  Duff, 
and  was  then  paid  to  his  executors : — That  General  Duff  died  in 
the  month  of  February,  in  the  year  of  our  Lord  1803,  and 
before  any  of  the  natural  children  of  the  said  A.  Robertson,  in 
his  said  will  mentioned,  had  attained  the  age  of  twenty-one 
years : — That  the  said  General  Duff,  at  the  time  of  *his  death, 
had  in  his  hands,  as  executor  of  the  said  A.  Robertson,  and  as 
part  of  the  estate  of  the  said  A.  Robertson,  the  several  sums  of 
11,896Z.  and  2,000Z.  making  together  the  sum  of  13,896Z.  which 
had  been  received  by  him  and  remitted  to  England  as  herein- 
before mentioned : — That  after  the  death  of  General  Duff,  his 
executors  possessed  themselves  of  the  said  sum  of  13,8962.  and 
also  of  the  further  sums  of  2,9202.  and  2962.  which  had  been  re- 
mitted to  the  said  General  Duff,  as  executor  of  the  said  A.  Robert- 
son, and  as  part  of  his  estate,  in  bills  from  the  East  Indies, 
drawn  in  favour  of  the  said  General  Duff,  the  amount  of  which 
bills  was  paid  to  the  said  executors,  after  the  death  of  the  said 


The 

Attorney- 

General 

GOCKEBELL. 

[  ♦167  ] 
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The        General  Doff: — ^That  after  the  death  of  the  said  General  Doff, 
^Okneral"    *'^®  ^^^  ^^  ^-  Cockerell,  one  of  the  executors  of  the  said  A. 
«•  Robertson,  on  the  3rd  day  of  May,  in  the  year  of  our  Lord  1808, 

and  before  any  of  the  natural  children  of  the  said  A.  Robertson, 
in  the  said  will  mentioned,  had  attained  the  age  of  twenty-one, 
proved  the  will  of  the  said  A.  Robertson,  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury,  in  order  to  obtain  from 
the  executors  of  the  said  General  Duff,  the  payment  of  the  said 
several  sums  of  money,  part  of  the  estate  of  the  said  A. 
Robertson,  deceased,  so  remaining  in  their  hands  as  afore- 
said:— ^That  the  said  Sir  C.  Cockerell  so  having  proved  the  will 
of  the  said  A.  Robertson  deceased,  did  afterwards,  as  executor  of 
the  said  A.  Robertson,  receive  from  the  executors  of  the  said 
General  Duff  the  said  several  sums  of  money,  amounting  in  the 
whole  to  the  sum  of  17,1122.  part  of  the  estate  of  the  said  A. 
[  *169  ]  Robertson  ^as  aforesaid,  and  which  was  to  be  paid  under  the 
will  to  the  natural  children  of  the  said  A.  Robertson,  on  their 
attaining  the  ages  of  twenty-one  respectively,  which  legatees  are 
all  resident  in  Great  Britain : — That  the  amount  of  duty,  if  any, 
payable  to  his  Majesty,  under  the  above-mentioned  circum- 
stances, upon  the  said  sum  of  17,1 12Z.  amounts  to  the  sum  of 
1,368Z.  98.  2d.;  but  whether  upon  the  whole  matter  by  the  jury 
aforesaid,  in  form  aforesaid,  found  the  said  Sir  C.  Cockerell  owes 
to  his  said  Majesty  the  said  sum  of  1,868Z.  9«.  M.  the  jury  are 
ignorant,  and  pray  the  advice  of  the  Court  upon  the  premises ; 
and  if  upon  the  whole  matter  aforesaid,  in  form  aforesaid  found, 
it  shall  appear,  &c.  (finding  in  the  alternative  according  to  the 
opinion  of  the  Court.) 

May  17.  Nolan  this  day  argued  the  case  on  the  part  of  the  Crown ; 

and 

Scarlett  for  the  defendants;   when  the  Court   required  a 
second  argument. 

Dauncey  now  was  heard  in  support  of  the  verdict,  and 

Fanblanqiie,  contra. 
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The  counsel  for  the  Crown  urged,  as  the  proposition  on  which 
they  meant  to  rely,  that,  in  all  cases  where  he,  who  has  the 
administration  of  the  e£fects  of  a  deceased  person,  receives  his 
authority  from  a  court  of  competent  ecclesiastical  jurisdiction  in 
this  country,  and  who,  to  discharge  himself  of  the  payment  of 
legacies  made  in  this  country,  in  the  course  *of  that  administra- 
tion, must  obtain  a  receipt  in  this  country,  such  legacies  are 
within  the  Legacy  Acts. 

The  statutes  to  which  the  attention  of  the  Court  was 
principally  called  were  the  86th  of  Geo.  III.  ch.  52,  and  the 
48th,  ch.  149 ;  and  particularly  the  last,  on  which  the  question 
more  especially  depended. 

The  48th  enacts  that  for  every  legacy,  specific  or  pecuniary,  or 
of  any  other  description,  of  the  amount  or  value  of  20Z.  or 
upwards,  given  by  any  will  or  testamentary  instrument  of  any 
person  who  died  before  or  on  the  6th  of  April,  1805,  out  of  his 
or  her  personal  or  moveable  estate,  and  which  shall  be  paid, 
delivered,  retained,  satisfied  or  discharged  after  the  8th  of 
October,  1808,  a  certain  duty  shall  be  charged : — ^By  the  86th, 
eh.  52,  sec.  2,t  a  duty  is  also  imposed  on  such  legacies.  The 
5thf  sec.  provides  the  form  of  receipts ;  and  the  6th  enacts  that 
the  duty  shall  be  paid  by  the  executor  or  administrator  in  all 
cases  where  he  pays  the  legacy,  or  where  he  retains  it  for  his 
own  use. — Sec.  7thf  defines  what  shall  be  considered  a  legacy 
within  the  meaning  of  the  Act,  which  definition  is  in  very 
general  terms,  limited  neither  to  the  place  of  the  party's  death, 
nor  where  the  estate  is  to  be  found.  By  sec.  27  it  is  enacted,  that 
where  the  legacy  is  liable  to  duty,  it  shall  not  be  paid  without 
taking  for  the  same,  a  receipt  of  a  particular  description,  in 
writing,  duly  stamped. — Sec.  the  28th  goes  on  to  impose  a 
penalty  of  lOZ.  per  cent,  on  any  person  taking  the  burthen  of  the 
execution  of  any  *will,  who  shall  pay,  or  compound  for  any  [  •i7i  1 
legacy  given  by  such  will,  without  taking  such  receipt,  and 
causing  the  same  to  be  stamped  within  the  limited  time,  and  the 
like  penalty  on  every  person  receiving  such  money.  So  that  by 
express  enactment,  it  is  rendered  incumbent  on  each  party  to 
give  and  take  a  receipt.  By  adverting  to  sect.  82  and  88,  it  will 
be  seen  that  the  Legislature  contemplated  that  the  duty  might 
t  These  sections  were  repealed  by  the  Stat.  Law  Bev.  Act,  1872. 
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be  payable  where  the  legatee  was  resident  out  of  England, 
sec.  32,  t  providing  that  in  case  of  infancy,  or  the  absence  from 
England  of  the  legatee,  the  money  should  be  paid  into  the  CJourt 
of  Chancery,  deducting  the  legacy  duty ;  and  sec.  88,  enabling 
the  parties  interested,  to  compound  for  the  duties,  by  application 
to  the  Court  of  Exchequer  at  Westminster,  if  the  deceased 
resided  in  England  or  elsewhere. 

Then,  sec.  2,t  of  the  48th  of  Geo.  III.  imposes  certain  duties 
throughout  the  whole  of  Great  Britain ;  and  sec.  44,  empowers 
the  commissioners  to  cause  receipts  for  the  duties  to  be  stamped 
if  brought  to  the  head  office  for  that  purpose,  after  three 
calendar  months,  on  payment  of  the  duty  and  penalties;  and 
goes  on  to  state,  that  where  any  such  receipt  or  discharge  shall 
have  been  signed  out  of  Great  Britain,  if  it  be  stamped  within 
twenty-one  days  after  having  been  received  in  Great  Britain,  it 
shall  be  lawful  for  the  commissioners  to  remit  the  penalty;  from 
which  it  may  be  collected  that  the  Legislature  contemplated,  that 
there  might  be  a  payment  out  of  the  kingdom,  which  would 
subject  the  parties  to  a  duty;  and  that  where  there  was  an 
^executor  within  the  kingdom,  and  executors  out  of  the  kingdom, 
if  an  executor  out  of  the  kingdom  paid  a  legacy  to  a  legatee 
beyond  seas,  it  would  be  subject  to  the  duty. 

The  main  points  on  which  the  case  for  the  Crown  stcinds 
are  the  circumstances  of  Sir  Charles  Cockerell  having  proved 
the  will  here, — the  residence  of  the  legatees  here, — and  the 
necessity  imposed  on  Sir  Charles  Cockerell,  by  the  acts  of  Par- 
liament, of  taking  receipts  for  his  discharge  on  payment  of  the 
legacies. 

It  can  scarcely  be  contended  to  be  material,  where  the  will  was 
made,  it  being  ambulatory  till  the  death  of  the  testator.  On  the 
same  principle,  it  is  immaterial  where  the  testator  dies ;  as  it 
appears  from  the  Acts,  that,  though  a  party  die  elsewhere,  his 
personal  property  being  bequeathed,  may  still  be  liable  to  the 
legacy  duty.  Nor  can  the  local  situation  of  the  personal  property 
of  a  testator  aflfect  the  case,  provided  the  persons  in  whom  it  vests 
are  within  the  jurisdiction  of  this  country.  That  has  been 
frequently  decided  in  cases  under  the  bankrupt  laws ;  and  the 

t  Hep.  in  part,  35  &  36  Vict.  c.  44,  J  Eep.  33  &  34  Vict.  c.  99. 
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place  of  residence  of  the  legatee  is  equally  immaterial,  for  the 
same  reason,  as  he  also  may  reside  out  of  the  country,  and  yet 
his  legacy  may  be  liable  to  a  duty. 

But  leaving  General  Duff,  for  an  instant,  out  of  the  question, 
suppose  that  Mr.  Robertson  had  made  his  will  in  the  East  Indies, 
and  had  appointed  as  his  executors  persons  who  were  resident 
there,  at  that  *time,  (as  Sir  Charles  Cockerell  was,)  but  who  had 
afterwards  come  over  to  England  before  the  testator's  death ; — 
that  the  property  had  been  taken  possession  of,  as  it  usually  is, 
by  persons  on  the  part  of  the  East  India  Company,  and  remitted 
over  here  ; — and  that  Sir  Charles  Cockerell  had  then  proved  the 
will, — In  that  case  it  would  have  been  the  common  case  of  an 
executor  proving  a  will  in  this  country.  The  property  being 
brought  over  into  this  country  would  be  assets  here,  and  there- 
fore liable  to  the  duty.  Nor  does  it  alter  the  case,  that  he  who 
has  been  an  executor,  and  has  proved  the  will  there,  brings  the 
property  home  himself.  An  authority  received  there  in  affairs  of 
administration  of  effects,  is  not  an  authority  as  to  this  country, 
nor  empowers  him  to  deal  with  the  assets  here. 

In  the  case  of  a  common  receipt  for  money  paid,  the  person 
paying  it  here,  can  not  be  legally  discharged  but  by  a  stamped 
receipt  produced  in  Court,  if  the  demand  should  be  sought  to  be 
recovered ;  and  there  can  be  nothing  to  distinguish  this  case 
from  that  of  an  ordinary  receipt  which  is  subject  to  a  known  duty. 

It  is  very  material  that  some  period  should  be  fixed  on  as  the 
time  when  we  are  to  look  for  a  coincidence  of  the  circumstances 
which  bring  this  case  within  the  statute  : — That  period  is  the  time 
of  proving  the  will  by  Sir  Charles  Cockerell : — Then,  the  executor, 
the  property,  the  legatees,  and  the  will,  were  all  in  England,  and 
completely  within  the  *terms  of  the  Act,  which  are  general,  and 
without  any  qualification  to  narrow  their  construction. 

On  the  other  side  it  was  contended  that  this  was  not  a  duty  on 
the  receipt,  but  on  the  legacy ;  and  that  the  question  was, 
whether  this  were  such  a  legacy  as  the  Act  was  meant  to 
impose  a  duty  on.  In  every  Act  indeed,  antecedent  to  this, 
(the  86th  of  the  King)  the  duty  is  laid  on  the  instrument  by 
which  its  payment  is  acknowledged  ;  but  by  this  Act  it  is. 
expressly  imposed  on  the  legacy.    There  is,  too,  a  case,  noticed 
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in  the  Act,  of  a  receipt  not  being  required  to  be  stamped,  and 
that  is,  where  the  daty  on  the  legacy  is  paid  at  the  office ;  and 
in  that  instance  it  is  provided  that  a  receipt  shall  be  admitted  in 
evidence  although  not  stamped.  It  must  be  considered  there- 
fore as  a  duty  on  the  legacy,  and  not  on  the  paper  purporting  to 
be  a  receipt  for  the  payment  of  it ;  and  stamp  duties  in  general 
are  imposed  on  the  paper  only. 

The  question  appears  chiefly  to  depend  on  the  2nd  section  of 
the  86th  of  (reo.  III.,  and  from  that  it  is  clearly  to  be  collected, 
that  it  is  a  duty  on  property ;  and  in  every  case  where  the  legacy 
is  not  liable  to  a  duty,  no  receipt  is  necessary.  The  property  in 
this  case  had  been  collected,  and  converted  into  money  by  the 
trustee  in  India,  and  it  was  not  necessary  that  Sir  Charles 
Cockerell  should  prove  the  will  to  possess  himself  of  it.  Nor 
should  it  depend  on  &e  caprice  of  an  executor,  and  not  on  the 
law,  whether  the  legacy  duty  should  attach  or  not.  An  executor 
may  pay  legacies  before  ^probate,  and  if  he  might  do  so  then 
without  liability  to  duty,  the  circumstance  of  a  probate,  as  8uch» 
cannot  render  him  liable. 

In  sect.  27,  there  is  a  clause  by  which  it  appears  that  unless 
the  legacy  shall  be  such  as  a  duty  was  meant  to  be  imposed  on, 
the  necessity  for  taking  a  receipt  on  payment  of  it  does  not 
arise;  which  shews  that  cases  were  in  contemplation  of  the 
Legislature,  of  legacies  being  bequeathed  whereon  there  attached 
no  duty.  It  is  that  part  of  the  Act  which  directs  a  receipt  to  be 
given  for  the  payment  of  legacies,  or  the  residue  of  personal 
estate,  "  in  respect  whereof  any  duty  is  thereby  imposed,"  from 
which  we  may  infer  that  there  are  cases  wherein  the  Legislature 
imposed  no  duty. 

It  cannot  be  supposed,  that  in  imposing  this  tax  in  this 
country,  it  was  meant  to  extend  it  to  other  countries,  and 
certainly  not  where  our  Legislature  has  no  jurisdiction.  Now, 
the  testator,  in  this  case,  having  lived  and  died  in  India,  was  as 
little  subject  to  British  legislation  as  if  he  had  lived  and  died  in 
France,  the  acts  of  our  Parliament  not  extending  to  the  British 
colonies,  unless  expressly  named;  and  surely  it  will  not  be 
contended,  that  if  a  French  subject,  dying  in  France,  makes  a 
will  there,  leaving  his  property  to  his  nephews,  minors,  and  his 
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executorB  transfer  themselves  and  the  estate  to  this  country, 
that  transfer  shall  subject  such  property  to  the  legacy  duty  here. 
The  property  in  that  case  must  be  considered  ^disposable 
according  to  the  lex  domicilii,  unless  the  mere  technical  argu- 
ment prevail,  that  our  courts  of  justice  do  not  acknowledge  any 
person  an  executor,  without  the  fiat  of  the  ecclesiastical  Court  in 
the  first  instance. 

In  the  case  of  a  man  domiciled  in  France,  dying  in  France, 
having  made  his  will  and  appointed  executors,  giving  them  lOOL 
apiece,  and  leaving  a  large  residuary  estate  in  England,  shall  it 
be  said,  that  because  the  executor  is  obliged  to  come  into  this 
country,  and  make  probate  of  the  will  here,  that  he  can  be 
compelled  to  make  a  distribution  according  to  our  Statute  of 
Distributions  ?  Certainly  not ;  for  though  that  statute  contain 
no  express  exception  of  any  such  case,  yet  it  must,  in  consistency, 
be  taken  to  be  conformable  with  the  general  law  of  nations,  and 
not  to  disturb  the  course  of  distribution  of  property  in  countries 
to  which  the  laws  of  England  were  never  designed  to  extend.      '< 

Perhaps  either  of  the  instances  of  a  man  dying  out  of  the 
country,  of  the  place  where  a  legatee  resides,  where  a  will 
made  out  of  this  country,  or  where  an  executor  is  appointed,  and 
lives,  taken  singly,  may  make  no  very  material  difference  in  this 
case ;  but  where  all  those  circumstances  concur  at  the  time  of 
making  the  will,  or  at  least  of  the  death  of  the  testator,  (for  that 
should  be  the  latest  period  to  which  we  should  refer,  and  not,  as 
has  been  stated,  the  time  of  proving  the  will  by  Sir  *Charles 
Cockerell)  then  the  coincidence  of  so  many  material  circum- 
stances becomes  important  in  fixing  a  criterion.  At  that  time 
the  testator  is  found  to  be  domiciled  abroad ;  his  possessions  are 
abroad ;  the  will  and  the  executors  are  abroad,  and  out  of  the 
jurisdiction  of  this  country,  forming  a  case  altogether  excepted 
out  of  the  statute  on  which  the  question  arises.  If  a  man, 
domiciled  in  England,  have  a  real  estate  in  France,  which  he 
charges  with  a  legacy,  that  legacy  would  not  be  subject  to  a 
legacy  duty  by  the  laws  of  this  country.  It  would  be  otherwise, 
perhaps,  if  he  were  merely  a  mortgagee  of  property  abroad,  for 
he  would  then  be  a  mere  creditor,  and  that  mortgage  would  be 
considered  part  of  his  personal  estate. 
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It  must  be  granted,  that  if  the  parties  had  never  come  to 
England,  though  the  legatees  were  living  in  England,  and  their 
attomies  abroad  had  remitted  the  legacies  to  them,  there  could 
have  been  no  pretence  for  charging  them  with  the  duty. 

This  will  need  not  have  been  proved  here ;  and  this  is  not  an 
original  probate  of  the  will,  it  is  merely  de  bonis  non ;  and  it  is 
exactly  the  same  as  if  General  Duff  had  paid  the  money. 

The  domicilium  of  the  testator  is  a  materially  important 
consideration  in  the  present  case,  and  that  was  in  India. 


(BicHABDs,  Baron  :  Is  it  quite  clear  that  a  British  subject  can 
be  domiciled  in  India  ? ) 

[  178  ]  Questions  have  lately  arisen  on  Scotch  domicile  of  the  last 
importance  to  individuals.  A  similar  question  arose  in  the  case 
of  the  disposition  of  the  Marquis  of  Arundel's  property. 


(Thomson,  Chief  Baron  :  That  was  in  Scotland.) 

The  question  was,  where  he  was  domiciled ;  and  the  lex  dofniciUi 
was  considered  as  controlling  the  disposition  of  personal  pro- 
perty, and  the  lex  loci  as  affecting  the  real  estate.  Suppose  the 
executor  of  a  man  domiciled  in  France  gets  possession  of  the 
property,  and  absconds  with  it  to  this  country,  and  the  legatees 
being  also  domiciled  in  France,  in  order  to  recover  it  here,  apply 
to  our  laws,  and  constitute  a  personal  representative  to  sue  him ; 
and  your  Lordships,  sitting  in  equity,  decree  an  account ;  must 
those  legatees  pay,  in  that  case,  the  duties  imposed  on  legacies 
by  the  laws  of  this  country  ?  It  cannot  be  understood  to  have 
been  the  intention  of  the  Legislature  to  impose  a  duty  on 
property  out  of  their  jurisdiction.  For  these  reasons,  it  seems 
that  the  legacies  in  this  case  ought  not  to  be  considered  as  liable 
to  the  duties  imposed  in  the  usual  cases. 

In  reply  the  analogy  between  this  case  and  that  of  a  French 
executor  put  on  the  other  side  was  denied  ;  and  it  was  contended, 
that  whether  in  that  case  the  duty  would  be  chargeable  or  not, 
must  depend  on  the  source  of  the  claimant's  title. 
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(BicHARDs,  Baron :  If  a  foreign  executor  should  find  it  neces- 
sary to  institute  a  suit  here  to  recover  a  debt  due  to  his  testator, 
a  personal  representative  must  be  constituted  to  administer  ad 
litem,  and  the  Court  would  be  bound  in  such  case  to  attend  to  the 
claims  of  the  Grown.) 

In  this  case,  if  Mr.  Duff  had  paid  the  money  in  this  country 
without  a  receipt,  it  would  have  been  a  fraud  under  the  Act ; 
and  all  persons  in  the  situation  of  Sir  Charles  Cockerell  must 
seek  their  discharge  under  the  provisions  of  this  Act.  The  argu- 
ment is  ingenious,  that  this  is  a  duty  on  the  legacy,  and  not  on 
the  receipt ;  but  though  the  Act  has  provided,  that  in  certain 
cases  evidence  may  be  admitted  of  the  duty  being  paid,  without 
I)roducing  a  stamped  receipt,  yet  that  is  only  in  case  the  actual 
receipt  is  lost ;  but  the  Act  requires  that  there  shall  be  a  receipt  in 
all  cases,  and  that  it  shall  be  subject  to  a  duty. 

It  has  been  argued  that  the  Legislature  could  not  mean  to  tax 
property  out  of  the  jurisdiction  of  this  country,  as  in  cases  where 
the  party  resided  elsewhere,  and  their  property  was  situated 
there :  Certainly  not ;  but  in  this  case  the  testator  himself  was 
within  the  jurisdiction  of  this  country,  and  his  domicile  will  not 
affect  this  question;  nor  can  there  be  any  distinction  taken 
between  the  case  of  this  executor  and  any  other. 

Thomson,  Chief  Baron,  giving  judgment,  (after  ^taking  a 
review  of  the  proceedings  and  special  case,)  observed,  that  although 
the  question  had  been  argued  at  considerable  length,  the  points 
appeared  to  lie  in  a  narrow  compass. 

The  bequest,  in  this  case,  to  the  testator's  natural  children,  is 
a  general  bequest  of  all  his  real  and  personal  property,  as  well 
in  India  as  elsewhere.  The  facts  are  concisely,  that  General 
Duff,  one  of  the  executors,  and  who  had  proved  the  will  in  India 
had  possessed  himself  of  part  of  the  personal  estate  in  his  life- 
time, and  brought  it  into  this  country,  which  on  his  death  was 
received  by  his  executors.  He  died  before  the  distribution  of  the 
residue  under  the  directions  of  the  will.  All  those  sums  so 
received  by  Duff's  executors,  after  his  death,  have  since  come  to 
the  hands  of  the  defendant,  who  has  proved  the  will  in  the 
Prerogative  Court  of  Canterbury,  and  assumed  the  character  and 
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duty  of  an  executor  of  the  will  of  Mr.  Bobertson ;  and  all  the 
personal  property  which  he  had  then  received  from  the  executors 
of  General  Duff,  as  well  as  what  he  has  subsequently  received, 
must  be  considered  as  the  personal  estate  of  Mr.  Bobertson,  in 
the  hands  of  the  defendant  as  his  executor,  to  be  disposed  of 
and  administered  according  to  the  will.  The  legatees  are  all 
resident  here.  The  trusts  of  the  will  are,  that  after  making  a 
provision  for  their  mother,  the  property  shall  be  transferred  to 
them  in  equal  shares,  on  their  attaining  the  age  of  twenty-one. 
The  period  of  their  having  attained  that  age  has  not  yet  arrived, 
and  consequently  the  ^executor  (this  defendant)  in  the  mean 
time  having  the  money  in  his  hands  and  in  his  possession ;  it 
must  be  taken  to  be  clearly  assets  to  all  intents  and  purposes, 
and  liable  to  the  satisfaction  of  debts.  There  are,  however,  no 
debts ;  and  this  is  stated  to  be  the  clear  residue  of  Mr.  Robertson's 
estate. 

It  seems  to  us  to  make  no  difference,  in  this  case,  that  great 
part  of  the  property  had  been  received  by  General  Duff,  or 
that  he  had  proved  the  will  in  India,  as  it  ultimately  comes 
through  General  Duff's  executors  to  the  hands  of  Sir  Charles 
Gockerell. 

Nor  does  it  appear  to  be  sufficiently  matter  of  consideration, 
to  inquire  where  some  of  these  parties  died,  or  where  others  of 
them  lived,  for  we  think  the  result  would  not  in  any  manner 
affect  this  ease,  as  in  all  events  the  duty  clearly  attaches  upon 
the  payment  of  the  legacies. 

The  defendant  having  retained  the  legacies  for  the  benefit 
of  the  legatees,  is  liable  to  be  called  on  for  the  payment  of  the 
duties. 

There  is  a  mode  by  which  Sir  Charles  Gockerell  might  have 
protected  himself  from  this  information,  by  paying  the  money 
into  this  Court  for  that  purpose,  as  by  a  clause  in  the  Act  he 
was  entitled  to  do,  and  thus  have  discharged  himself  of  the 
penalties;  that  however  he  has  not  done;  and  he  has  conse- 
quently ^rendered  himself  liable  to  an  information.  We  are  of 
opinion,  that  he  is  indebted  to  the  King  in  the  sum  stated  in  this 
information,  and  must  therefore  confirm  the 

Judgment  for  the  Crown. 
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THE  KING  V.   JONES.  ish. 

(1  Price,  205—206.)  Dm^. 

The  sheriff  aeUing  under  a  vend,  exp,  is  not  entitled  to  deduct  any-        [  205  ] 
thing,  either  for  extra  expenses  or  poundage,  or  to  return  such  a 
deduction. 

He  must  make  a  return  of  the  whole  sum  produced  by  the  sale,  when 
the  Court  orders  it  to  be  paid  oyer,  deducting  poundage ;  and  he  must 
move  the  Court  for  any  extra  allowance  to  whic^  he  may  be  entitled. 

A  WBiT  of  venditioni  exponas  having  been  issued  in  Trinity 
Term  last,  to  sell  goods  seized  under  a  writ  of  extent,  which  had 
been  appraised  by  inquisition  at  1,8002. ;  the  sheriff  now  returned 
the  writ ;  and  that  he  had  sold  the  goods  for  2,000Z. ;  that  out  of 
that  sum  he  had  retained  6002.  for  his  extra  expenses ;  and  that 
he  had  deducted  his  usual  poundage. 

Dauncey  now  moved,  that  the  sheriff  might  pay  the  balance 
to  the  Beceiver  General,  on  account  of  the  debt  due  to  the  Grown ; 
but  the  Court  refused  to  allow  the  deductions  in  the  return  for 
«xtra  trouble. 

Per  Gubiam: 

If  any  thing  is  due  to  the  sheriff  on  such  account,  it  should  be 
ascertained  by  reference  to  the  Master  on  his  own  application. 
The  sheriff  has  no  right  to  make  any  other  return  to  the 
venditioni  exponas  than  the  sum  for  which  the  goods  were  sold. 
The  common  and  proper  return  to  be  *made  by  the  sheriff  is  the  t  *^^  1 
amount  of  the  money  in  his  hands,  on  which  the  Gourt  order 
him  to  pay  it  over,  deducting  poundage;  and  if  he  has  any 
farther  claim,  he  must  come  with  an  application  for  its  allowance. 

Motion  refused. 
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1814.  STOCKTLETH  v.  DE  TASTET  and  Others. 

Jwnr  1, 
(4  Camp.  10—12.) 

At  UfttldhaU.  Although  a  person  has  been  improperly  examined  before  oommis- 

[  10  ]  sioners  of  bankraptcy  upon  a  subject  unconnected  with  the  interests  of 

the  bankrupt  estate,  with  a  view  to  procure  evidence  in  an  action 
depending  against  him,  the  examination  may  be  used  as  evidence  by 
the  plaintiff  at  the  trial  of  the  action,  and  the  Judge  at  Nisi  Prius 
cannot  inquire  into  the  abuse  of  the  authority  of  the  Great  Seal  by 
which  the  examination  was  obtained. 

This  was  an  action  of  assumpsit,  in  support  of  which  the 
plaintiff  offered  in  evidence  the  examination  of  Mr.  De  Tastet, 
one  of  the  defendants,  under  a  commission  of  bankrupt,  against 
certain  persons  who  traded  under  the  firm  of  Houghton  &  Co. 
It  did  not  appear  that  the  estate  of  Houghton  &  Co.  wa& 
interested  in  the  subject  matter  of  the  action ;  but  the  attorney 
of  the  present  plaintiff  was  solicitor  to  the  commission,  and 
Mr.  De  Tastet  was  examined  before  the  commissioners,  after 
the  action  was  commenced.  Leave  had  not  been  obtained  from 
the  Lord  Chancellor,  or  from  the  commissioners,  to  make  use 
of  the  examination  upon  the  present  occasion. 

[  11  ]  Scarlett   for  the  ^defendants  contended,   that  under  these- 

circumstances,  the  examination  could  not  be  read  in  evidence. 
The  bankrupts'  estate  having  no  interest  in  the  dispute  between 
these  parties,  it  was  a  gross  perversion  of  the  authority  given 
by  the  statutes,  to  examine  Mr.  De  Tastet  before  the  commis- 
sioners. The  examination  could  only  be  lawfully  used  for  the 
benefit  of  that  estate.  The  solicitor  to  the  commission  was 
guilty  of  a  breach  of  trust  in  now  producing  it  without  the 
sanction  of  the  Lord  Chancellor  or  the  commissioners;  and  the 
Court  seeing  the  nature  of  the  attempt  made,  would  not  suffer 
the  examination  to  be  thus  fraudulently  read  in  evidence. 
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Lord  Ellenbobough  :  Stookflbth 

r. 

What  you  now  state  may  be  a  very  good  ground  for  applying  i>»  Tabtbt. 
to  the  Lord  Chancellor  to  have  this  examination  taken  off  the 
file  of  the  proceedings  under  the  commission  or  to  punish 
those  who  have  abused  the  authority  of  the  Great  Seal,  by  exam- 
ining the  party  before  the  commissioners  with  a  view  to  this 
action.  But  I  cannot  refuse  to  receive  in  evidence  an  examina- 
tion signed  by  one  of  the  defendants,  however  it  may  have  been 
obtained.  If  he  was  imposed  upon  when  he  signed  it,  or  was 
under  duresse,  he  will  not  be  bound  by  it ;  but  I  cannot  here 
consider,  whether  he  was  properly  or  improperly  summoned 
before  the  commissioners,  or  whether  the  solicitor  acts  justifiably 
or  unjustifiably  in  producing  the  document  to  support  an  *action  [  •12  ] 
in  which  the  assignees  of  the  bankrupts  do  not  appear  to  have 
any  interest.  What  is  proved  to  have  been  written  or  signed  by 
any  of  the  defendants,  I  must  admit  as  evidence  against  them, 
without  considering  how  it  was  obtained. 

The  examination  was  read,  but  did  not  prove  the  plaintiff's 
case,  and  he  was  nonsuited. 


EEX  V.   BAEE.  ish. 

(4  Camp.  16—17.)  -^^2. 

Where  a  way  has  been  used  by  the  public  for  a  great  number  of  years        r  i6  1 
oyer  a  close  in  the  hands  of  a  succession  of  tenants,  the  piiyity  of  the 
landlord,  and  a  dedication  by  him  to  the  public  may  be  presumed, 
although  he  was  never  in  the  actual  possession  of  the  close  himself,  and 
he  is  not  proved  to  have  been  near  the  spot. 

Where  a  way  is  so  used,  notice  of  the  fact  to  the  steward  is  notice  to 
the  landlord. 

This  was  an  indictment  for  stopping  up  a  public  footway 
leading  from  Stoke  Newington  to  Islington. 

The  way  passes  over  land  which  belongs  to  the  Marquis  of 
Northampton.  It  was  proved  to  have  been  used  by  the  public 
upwards  of  60  years.  During  the  whole  of  that  time,  the  land 
has  been  occupied  by  a  succession  of  tenants.  One  of  these 
frequently  complained  to  Lord  Northampton's  steward,  that  the 

B.B. — ^VOL.  XV.  8  A 


72&  1814.    K.  B.    4  CAMP.  16—17.  [b-r. 

Bbx        public  used  the  footway,  whereby  the  land  was  injured ;  but  no 
bIxsl       action  was  brought,  either  by  landlord  or  tenant,  against  any 
one  who  used  it.    The  defendant  has  lately  taken  a  lease  of  the 
land  over  which  the  way  passes,  and  inclosed  it  with  a  wall. 

His  counsel  contended,  that  the  above  facts  did  not  establish  a 
public  right  of  way  over  the  locm  in  quoy  as  the  user  proved  had 
been  exclusively  during  the  occupation  of  successive  tenants, 
whose  acquiescence  could  not  bind  the  reversioner.  There  was 
here  no  evidence  of  a  dedication  to  the  public  by  the  landlord, 
who  alone  had  power  to  dedicate. 

Lord  Ellenbobough  : 

After  a  long  lapse  of  time,  and  a  frequent  change  of  tenants, 
[  *17  ]  from  the  ^notorious  and  uninterrupted  use  of  a  way  by  the 
public,  I  should  presume  that  the  landlord  had  notice  of  the  way 
being  used,  and  that  it  was  so  used  with  his  concurrence.  In 
this  case,  however,  we  have  express  evidence  of  notice ;  for  notice 
to  the  steward  was  notice  to  the  landlord. 

The  defendant  was  found  guilty. 


1814.  MEYEE  V.  EVERTH  and  AN0THER.t 

^"^^'  (4  Camp.  22—23.) 

f  22  1  Where  upon  a  sale  of  goods,  the  seller  produces  a  sample,  and  repro 

sents  that  the  bulk  is  of  equal  quality,  if  there  be  a  sale-note  which 
does  not  refer  to  the  sample,  this  is  not  a  sale  by  sample ;  and  if  the 
goods  turn  out  to  be  of  inferior  quality,  the  purchaser's  remedy  is  by  an 
action  on  the  ease  tot  a  deceitful  representation. 

Thb  declaration  stated,  that  in  consideration  that  plaintiff,  at 
the  request  of  the  defendants,  would  buy  of  them  50  hogsheads 
of  Hambro'  sugar  loaves,  at  1558.  per  cwt.,  free  on  board  a 
British  ship,  to  be  paid  for  by  an  acceptance  at  70  days,  the 
defendants  undertook  that  the  said  sugar  was  then  and  there  all 
of  like  goodness  with  a  certain  sample  of  sugar  then  and  there 
produced  and  shewn  by  the  defendants  to  the  plaintiff.  An 
averment  followed  that  the  plaintiff  bought  the  sugar, — with  a 
breach,  that  it  was  not  equal  to  the  sample. 

t  Sale  of  Qoods  Act,  1893,  s.  15. 
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The  bought-note  put  in  was  in  the  usual  form,  merely  describ-  Meyeb 
ing  the  goods  as  ''  50  hogsheads  of  Hambro'  sugar  loaves,  at  evebtk. 
1558.  free  on  board  of  a  British  ship.    Acceptance  at  70  days." 

Garrow,  A.-G.  submitted  that  the  plaintiff  must  be  nonsuited, 
as  the  contract  produced  contained  no  stipulation  that  the  sugar 
was  equal  to  sample. 

Ahhotty  contrhy  said,  he  should  prove  that  at  the  time  when        [  23  J 
the  sugar  was  purchased,  the  defendants  exhibited  a  sample,  and 
represented  that  the  bulk  was  equal  in  quality ;  whereas  a  fraud 
had  been  practised  upon  the  plaintiff,  for  the  sugar  sold  to  him 
was  of  greatly  inferior  quality  and  value. 

Lord  Ellenborough  : 

You  should  have  declared  in  case  for  a  deceitful  representation. 
It  was  no  part  of  the  contract  that  the  sugar  should  be  equal  to 
the  sample.  Where  goods  are  sold  in  this  way,  I  think  evidence 
might  be  admissible  to  shew  that,  at  the  time  of  the  sale,  a 
sample  was  fraudulently  exhibited  to  deceive  the  buyers,  whereby 
the  plaintiff  had  been  induced  to  purchase  the  conmiodity,  which 
turned  out  of  greatly  inferior  quality  and  value.  But  when  the 
sale  note  is  silent  as  to  the  sample,  I  cannot  permit  it  to  be 
incorporated  into  the  contract.  This  would  be  contrary  to  Meres 
V.  AmeUy\  and  would  amount  to  an  admission  of  parol  evidence 
to  contradict  a  written  document.  In  truth,  the  present  was  not 
a  sale  by  sample ;  and  the  sample  can  only  be  used  as  evidence 

of  a  deceitful  representation. 

Plaintiff  nonsuited. 

t  3  was.  276. 
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1814.  MANN  V.   FOREESTEE  and  ANOTHER.t 

^^1!!L?'  (4  Camp,  eo— 61.) 

At  Guildhall.  Inaurance  brokers  who  have  effected  a  policy  without  notice  that  it  is 

r  00  ]  not  on  account  of  the  person  from  whom  they  receive  the  order,  have  a 

lien  upon  it  for  their  general  balance  due  from  him,  and  have  a  right  to 
apply  to  the  satisfaction  of  that  balance  money  received  upon  the  policy 
as  well  after  as  before  notice  that  it  belongs  to  a  third  person ;  but, 
after  that  notice,  the  excess  beyond  the  satisfaction  of  their  balance  is 
money  received  by  them  to  the  use  of  that  third  person. 

Money  had  and  received. 

In  June,  1810,  the  plaintiff  carrying  on  business  as  a  merchant 
at  Rostock,  ordered  White  and  Lubbem,  merchants  in  London, 
who  afterwards  became  bankrupt,  to  send  him  a  cargo  of  colonial 
produce  on  his  separate  account.  They  did  so,  and  employed 
the  defendants,  their  insurance  brokers,  to  effect  a  policy  on  the 
cargo,  without  mentioning  to  whom  it  belonged.  The  defendants 
effected  the  policy  accordingly,  and  debited  White  and  Lubbem 
with  the  premiums.  A  loss  happened.  The  policy  was  allowed 
to  remain  in  the  defendants*  hands,  and  before  they  had  notice 
of  the  plaintiff's  interest,  they  had  received  650i.  from  the 
underwriters,  and  they  received  2001.  afterwards.  When  they 
had  the  notice,  they  were  creditors  of  White  and  Lubbem  to  the 
amount  of  1671.  This  sum  they  deducted  from  the  200/* 
subsequently  received,  and  the  balance  of  882.  they  paid  over  to 
White  and  Lubbern's  assignees, 
r  01  ]  It  was  allowed  that  the  plaintiff  could  not  recover  any  part  of 

the  money  received  by  the  defendants  before  the  notice  ;  but  it 
was  insisted  that  he  was  entitled  to  the  full  sum  of  200L 
received  afterwards ; — while  the  defendants  contended  that  the 

t  Cited  as   an   authority  in  the  by  Lord  Blacebubk  in  same  case 

judgment   of    Lindley,    L.  J.   in  in  H.  L.,  Mildred  v.  Maapons  (1883) 

Maspona  v.  Mildred  (1882)  9  Q.  B.  8  App.  Oas.  874,  63  L.  J.  Q.  B.  D. 

Div.  630,  641,  61   L.  J.  Q.  B.  D.  33.— E.  C. 
601;    and  inferentially  referred  to 
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action  could  not  be  maintained,  as  there  was  no  privity  between        Mann 
them  and  the  plaintiff,  they  having  had  no  notice  of  his  interest    fobbssteb. 
when  they  effected  the  policy,  and  under  these  circumstances 
they  had  a  right  to  adjust  the  account  with  the  assignees  of 
White  and  Lubbern,  by  whom  they  had  been  employed. 

Lord  Ellbnborough  : 

The  defendants  having  had  no  notice  that  this  policy  was  not 

for  White  and  Lubbern,  they  had  a  lien  upon  it  for  their  general 

balance.     They  must  be  supposed  to  have  made  advances  on  the 

credit  of  the  policy,  which  was  allowed  to  remain  in  their  hands. 

Therefore,  they  had  a  right  to  satisfy  their  general  balance  from 

the  money  received  under  the  policy,  whether  before  or  after  the 

notice  communicated  to  them  of  the  plaintiff^s  interest.     But 

after  that  notice,  I  think  the  excess  beyond  the  satisfaction  of 

their  balance,  was  money  had   and   received   by  them  to  the 

plaintiff's  use.    It  appears  to  me  therefore  that  the  plaintiff  is 

entitled  to  a 

Verdict  for  83Z. 


K   B.    (AT     NISI     PRIUS)    AFTER 
MICHAELMAS    TERM. 


HODGKINSON  and  Another  v.   FLETCHER  }^^\ 

(4  Camp.  70—71.)  

If  husband  and  wife  live  separate,  and  he  pays  her  an  adequate  aUow-         [  70  ] 
ance  for  her  support,  he  is  not  liable  to  be  sued  for  her  debts. 
The  adequacy  of  the  allowance  is  a  question  of  fact  for  the  jury. 

This  was  an  action  to  recover  the  sum  of  58Z.  15«.  being  the 
value  of  certain  goods  supplied  by  the  plaintiffs,  who  are  linen 
drapers,  to  the  defendant's  wife. 

The  defendant  and  his  wife  separated  by  mutual  consent 
about  ten  years  ago.  Since  then,  he  has  lived  at  Ealing,  and 
she  in  Dean  Street,  Audley  Square.  There  was  no  deed  of 
separation  between  them,  nor  did  he  come  under  any  written 
agreement  to  make  her  an  allowance.  It  did  not  distinctly 
appear  how  much  he  allowed  her  at  first.    She  afterwards  sued 
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HoDOKiHBON  him  for  a  divorce  in  the  ecclesiastical  court,  and  during  the 
Flstghsb.    pendency  of  the  suit,  he  paid  her  400Z.  a  year  alimony  by  order 
of  the  court. 

The  suit  was  dismissed  several  years  ago,  since  which  time,  he 
has  regularly  paid  her  9001.  a  year  by  quarterly  instalments. 
He  is  a  merchant,  keepiug  a  carriage,  and  living  genteelly.  The 
goods  in  question  were  ordered  of  the  defendants  by  Mrs. 
Fletcher.  She  was  credited  in  their  books,  and  they  sent  her  in 
a  bill  of  parcels  making  her  their  debtor.  She  then  desired 
them  to  apply  to  her  husband.  They  had  not  before  known  of 
[  *7i  ]  his  existence.  The  goods  were  allowed  to  be  necessaries  *  suit- 
able to  Mrs.  F.'s  degree,  and  her  husband's  circumstances. 

Lord  Ellenbobouoh  : 

I  hold  that  the  defendant's  liability  depends  upon  the  suffi- 
ciency of  the  allowance  he  has  made  to  his  wife.  If  that 
allowance  was  sufficient,  as  it  was  regularly  paid  during  the  time 
when  this  debt  was  incurred,  I  think  the  defendant  is  discharged, 
although  it  was  not  settled  by  deed  or  writing.  But  the 
allowance  must  be  sufficient  according  to  the  degree  and 
circumstances  of  the  husband ;  and  this  is  not  proved  by  the 
mere  acquiescence  of  the  wife.  She  might  be  willing  to  accept  a 
provision  wholly  inadequate,  because  she  could  not  get  more. 
If  a  contrary  doctrine  were  to  prevail,  the  husband  would  be 
discharged  on  proof  that  he  paid,  and  that  his  wife  received 
from  him,  40«.  a  year.  To  destroy  the  credit  she  carries  with 
her  for  suitable  necessaries,  he  must  prove  he  has  paid  her  an 
adequate  allowance. 

The  question  of  adequacy  His  Lordship  left  to  the  jury,  who 
found  a 

Verdict  for  the  plaintiffs. 

During  the  trial  it  was  proposed  to  prove  the  payments  of  the 
allowance  by  the  wife's  receipts ;  but  Lord  Ellenbobouoh  held 
they  could  not  be  admitted  in  evidence. 
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GIBSON  V.   INGLIS,   Esq.  isu. 

(4  Camp.  72—73.)  ^J^' 

The  London  Dock  Company  are  liable  for  the  negligenoe  of  their         [  72  ] 
Berrants  in  unloading  goods,  although  the  company  derive  no  profit 
from  their  labour. 

Tms  was  an  action  on  the  case  against  the  London  Dock 
Company,  for  the  negligence  of  their  servants  in  unloading  a 
pipe  of  wine,  whereby  it  was  staved. 

It  appeared  that  the  company  provide  men  for  the  discharging 
of  ships  in  the  docks,  and  that  no  lumpers,  or  labourers  provided 
by  the  owners  of  the  goods  to  be  unloaded,  can  be  employed. 
The  company  derive  no  profit  from  the  labour  of  the  men  by 
whom  the  vessels  are  actually  discharged.  On  this  ground  it 
was  contended,  that  they  are  not  liable  for  any  negligence  of 
which  these  men  may  be  guilty.    But 

Lord  Ellenborouoh  held  that  from  the  manner  in  which  they        [  73  ] 
provide  the  men,  they  must  be  considered  to  undertake  for  the 
safe  delivery  of  the  caf go,  and  that  on  the  principle  of  Coggs  v. 
Bernard j\  they  were  liable,  although  they  derived  no  advantage 
from  the  employment  of  their  servants. 

It  was  allowed  there  had  been  negligence  in  unloading  the 
pipe  of  wine  in  question,  and 

The  plaintiff  had  a  verdict 

t  Ld.  Eaym.  909. 


728  1814.    K.  B.    4  CAMP.  78—77.  [b.b. 


181*;  DOE  d.  PITT  V.   LAMING,   Wmow. 

Dee,  7.  ' 
(4  Camp.  73—78.) 

At  Guildhall.  ^  coffee-house  is  not  an  inn,  within  the  meaning  of  a  policy  of  in- 

[  73  ]  surance  against  fire,  enumerating  the  trade  of  an  inn-keeper,  with 

others,  as  double  hazardous. 

Letting  lodgings  is  not  a  breach  of  a  covenant  in  a  lease  not  to  under- 
let any  part  of  the  premises  without  the  licence  of  the  lessor,  t 

Ejectment  on  the  forfeiture  of  a  lease,  dated  the  21st  of  July, 
1812,  whereby  the  lessor  of  the  plaintiff  demised  to  William 
[  *7i  ]       Laming,  since  *deceased,  the  premises  in  question,  known  by 
the  name  of  Grigsby's  Coffee-house,  in  Threadneedle-street. 

*  0  m  *  * 

[  76  ]  It  was  {inter  alia)  insisted  that  the  policy  was  void,  as  it 

enumerates  several  trades  which  are  considered  as  double 
hazardous,  and  declares  that  no  insurance  shall  be  valid  upon 
premises  where  any  of  these  are  carried  on,  unless  a  premium 
be  paid  in  proportion.  Among  these  trades,  is  that  of  an  inn- 
keeper. Now  Grigsby's  coffee-house  must  be  considered  an  inn. 
People  from  the  country  lodge  there  as  in  an  inn.  And  as  the 
premium  paid  on  this  insurance  was  the  usual  premium  on 
common  risks,  the  policy  was  void,  and  the  premises  had  not 
been  insured. 

[  77  ]       Lord  Ellbnborouoh,  Gi.  J. : 

Grigsby's  coffee-house  I  happen  to  know  is  like  any  other 
coffee-house  in  the  metropolis ;  and  I  think  a  coffee-house  is  not 
an  inn  within  the  meaning  of  the  policy.!  Horses,  waggons, 
and  coaches  come  to  an  inn ;  there  are  stables  and  outhouses 
attached  to  it;  people  are  going  to  these  with  lights  at  all 
hours ;  hence  there  is  an  increased  danger  of  fire,  and  the  trade 
of  an  inn-keeper  is  considered  double  hazardous.  But  the  trade 
of  a  coffee-house  keeper  is  of  a  very  different  description. 


t  Cited  by  Liin>LET,  J.  in  Phillips  Lord  Ellenbobouoh's  decision  ^ 

V.  Hemcn  (1877)  3  C.  P.  D.  26,  32,  not  satisfactory. 

47  L.  J.  C.  P.  273,  37  L.  T.  432.  X  Cited  by  V.-C.  Maldts  in  Ee 

But  in  Oreenlade  v.  TapaeoU  (1824)  1  Universal,  dfcc.  Fire  Ins,  Co.,  Forbes* 

Or.  M.  &  R.  65,  Parke,  B.  (at  p.  69)  claim  (1875)  L.  E.  19  Eq.  485,  497, 

had  observed  that  the  grounds  of  — B.  C. 
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*   It  was,  further,  contended,  that  the  lease  had  been  forfeited    doe  d.  Pitt 
hy  a  part  of  the  premises  being  underlet,  contrary  to  the  follow-      lamino. 
ing  covenant : 

''  That  the  said  William  Laming,  his  executors  or  administra- 
tors, should  not  nor  would  at  any  time  or  times  thereafter 
during  the  continuance  of  the  term,  grant  any  underlease  or 
leases  for  any  term  or  terms  whatsoever,  or  let,  assign,  transfer, 
set  over,  or  other  wise  part  with  the  said  messuage  or  tenement 
iind  premises,  or  his  or  their  term  or  interest  by  the  said  in- 
denture granted,  or  intended  so  to  be,  or  any  part  thereof, 
without  the  special  licence,  assent,  and  approbation  of  the  said 
S.  Pitt,  his  heirs  or  assigns,  under  his  or  their  hands  in  writing 
first  obtained." 

Evidence  was  given  that  a  clerk  in  the  post-office  had  lodged 
Above  a  twelvemonth  in  a  room  *in  Grigsby's  coflfee-house,  of       [  •^S  ] 
which  he  had  the  exclusive  possession. 

LoBD  Ellbnbobough  : 

The  covenant  can  only  extend  to  such  underletting  as  a  licence 
might  be  expected  to  be  applied  for ;  and  whoever  heard  of  a 

licence  from  a  landlord  to  take  in  a  lodger  ? 

Nonsuit, 


USHEE    AND    Another    v.    WILLIAM    DAUNCEY         isu. 

^  Deo.  23. 

AND   Others.  — 

(4  Camp.  97—99.)  [  97  ] 

Where  A.  being  member  of  a  partnership  consisting  of  several  indi- 
yiduals,  drew  a  bill  of  exchange  in  blank  in  the  partnership  firmi  pay- 
able to  their  order ;  and  having  likewise  indorsed  it  in  the  partnership 
firm,  delivered  it  to  a  clerk  to  be  filled  up  for  the  use  of  the  partnership, 
as  the  exigencies  of  business  might  require,  according  to  a  course  of 
dealing  in  other  instances;  and  after  A/s  death,  and  the  surviving 
partners  had  assumed  a  new  firm,  the  clerk  filled  up  the  bill,  inserting 
a  date  prior  to  A.*s  death,  and  sent  it  into  circulation :  Held,  that  the 
surviving  partners  were  liable  as  drawers  of  the  bill  to  a  6ond  fide 
indorsee  for  value,  although  no  part  of  the  value  came  to  their  hands. 

This  was  an  action  on  a  bill  of  exchange  for  1,5742. 18^.,  dated 
Plymouth,  27th  February,  1814,  drawn  by  Daunceys,  Cock, 
and  Squire,  payable  ♦to  their  own  order  at  six  months  after       [  *^8  ] 
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Ubhkb       date,  accepted  by  HuUett  and  Hardie,  and  indorsed  to  the 
Daunokt.    plaintiffs. 

The  defendants,  William  Dauncey,  William  Cock,  and  George 
Squire,  together  with  Frederick  Dauncey  now  deceased,  carried 
on  in  partnership  at  Plymouth,  a  concern  called  the  Tamar 
Brewery.  They  had  been  in  the  habit,  for  the  purpose  of 
raising  money,  of  drawing  bills  on  HuUett  and  Hardie  in 
London,  which  were  discounted  through  the  medium  of  J.  D. 
May,  a  bill-broker.  These  bills  were  usually  drawn  and  indorsed 
in  blank,  and  filled  up  with  dates  and  sums  as  the  urgencies  of 
business  required. 

The  bill  in  question  had  been  drawn  and  indorsed  in  blank  by 
Frederick  Dauncey,  in  the  partnership  firm  of  Daunceys,  Cock,. 
&  Co.  on  the  2nd  February,  1814,  and  given  by  him  to  a  clerk,, 
with  a  number  of  similar  blanks,  to  be  filled  up  for  the  use  of 
the  partnership.  He  died  on  the  15th  of  March,  1814.  Thi& 
bill  was  not  filled  up  till  the  22nd  of  April  following.  The  clerk 
of  the  defendants  then  inserted  the  date,  the  sum,  and  the 
names  of  the  other  parties,  in  the  counting  house  of  HuUett  and 
Hardie,  by  whom  it  was  accepted.  It  was  placed  in  the  handa 
of  J.  D.  May  for  the  purpose  of  being  discounted.  On  the  5th 
of  May,  the  plaintiffs  discounted  the  bill  for  J.  D.  May,  who 
was  stated  never  to  have  accounted  for  the  money  he  received 
upon  it. 
L  99  ]  Before  the  bUl  was  filled  up,  the  Tamar  Brewery  had  assumed 

the  new  firm  of  Daunceys  and  Squire,  and  an  attempt  was  made 
to  shew  that  Cock  had  ceased  to  be  a  partner ;  but  the  only 
evidence  of  this  was  a  letter,  dated  8rd  February,  1814,  to 
Hullett  and  Hardie,  desiring  them  not  to  accept  any  bill  drawn 
by  Cock.  The  clerk  who  filled  up  the  bill  said,  he  made  use  of 
the  old  blank  because  he  had  not  then  any  in  the  new  firm  of 
Daunceys  and  Squire,  and  that  he  understood  it  was  issued  for 
the  accommodation  of  the  defendants. 

Garrowy  A.-G.  contended  that  after  the  death  of  Frederick 
Dauncey,  the  blank  to  which  he  had  afiixed  the  partnership 
firm  became  a  nulUty,  on  the  ground  that  the  power  he  gave 
to  fill  it  up  as  a  biU  of  exchange  expired  with  him.    But 
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Lord  Ellenbobouoh  said  that  this  case  came  within  the       Ubheb 
principle  of  Russell  v.  Langstaffy  Doug.  518 ;   that  the  power     daunobt. 
must  be  considered  to  emanate  from  the  partnership,  not  from 
the  individual  partner;  and  that  therefore  after  his  death  the 
bill  might  still  be  filled  up  so  as  to  bind  the  survivors. 

The  plaintiffs   had  a  verdict, \   which  the   Court  of 
King's  Bench  afterwards  refused  to  set  aside. 


MOORSOM  V.  PAGE.  J  isi*. 

(4  Camp.  103-106.)  ^  ^^^  ^ 

Where  by  a  charter-party  the  freighter  ooyenanted  to  provide  for  the 
ship  a  full  and  complete  cargo  consisting  of  copper,  tallow,  and  hides, 
or  other  goods,  on  which  separate  rates  of  freight  were  to  be  paid: 
Held  that  having  supplied  her  with  as  large  a  quantity  of  tallow  and 
hides  as  she  chose  to  take  on  board,  he  was  not  bound  to  provide  any 
copper,  although  for  the  want  of  it  the  ship  was  obliged  to  keep  in  her 
ballast,  and  did  not  make  so  advantageous  a  freight  as  she  otherwise 
would  have  done. 

Under  a  covenant  in  a  charter-party  to  pay  freight  on  skins  by  the 
pound,  net  weight  at  the  King's  beam, — freight  is  due  on  the  outside 
skins  in  which  the  packages  are  contained. 

This  was  an  action  on  a  charter-party,  whereby  the  ship 
Lavinia  was  let  to  freight  by  the  plaintiff  to  the  defendant  for  a 
voyage  from  Bio  de  la  Plata  to  London,  the  plaintiff  covenanted 
to  ^*  receive  and  take  on  board  the  said  ship,  a  full  and  complete 
cargo,  consisting  of  copper,  *tallow,  and  hides,  or  other  goods,  [  •104  ] 
but  not  more  than  50  tons  of  copper  and  tallow,  nor  more  than 
15  of  such  50  tons  to  consist  of  copper,"  and  the  defendant 

t  I  suppose  the  jury  drew  the  in-  The  case  is  cited  by  Mr.  Justice  Ka.y 

lerencethat  the  clerk  had  the  autho-  in  Carter  v.  WhiU  (1882)  20  Ch.  D. 

rity  of  the  surviving  partners  to  issue  225,  228,  51  L.  J.  Oh.  465,  467  (affd. 

the  biU  as  it  was;   in  other  words  1883,   25   Ch.   Div.   666,   54   L.  J. 

that  they,  at  the  time  of  issuing  the  Ch.  138)  to  illustrate  the  point  that 

bill,  adopted  the  signature  of  the  de-  the  authority  to  fill  up  the  blank  is 

ceased  partner  as  their  own.    The  the  authority  of  the  firm,  not  of  the 

facts  do  not  exactly  fit  the  illustra-  individual. — B.  C. 
tion  under  s.  20  of  the  B.  of  £.  Act,  X  Cited  and  applied  in  Southampton 

1882,  for  which  Mr.  Chalmers  cites  Steam   Colliery   Company  v.    Clarke 

the  case  as  authority.    What  if  the  (Ex.  Ch.  1870)  L.  B.  6  Ex.  53,  40 

derk  had  issued   the  bill  without  L.  J.  Ex.  8.-~B.  0. 


authority  and  for  his  own  purposes  f 
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MooHBOM  undertook  to  furnish  and  provide  for  loading  "  on  board  the  said 
Page.  ship  a  full  and  complete  cargo  of  copper,  tallow,  and  hides  or  other 
goods  as  above  mentioned,  and  to  pay  freight  for  the  said  cargo 
as  follows,  (that  is  to  say,)  for  copper,  the  smn  of  6Z.  sterling  per 
ton ;  for  tallow,  the  sum  of  21,  sterling  per  ton ;  for  hides,  the 
sum  of  one  penny  halfpenny  sterling  per  pound,  all  net  weight 
at  the  King's  beam ;  and  for  all  other  goods  in  proportion 
thereto." 

The  declaration  assigned  two  breaches;  1st  that  the  defendant 
did  not  furnish  and  provide  for  loading  on  board  the  said  ship, 
a  full  and  complete  cargo  of  copper,  tallow,  and  hides  or  other 
goods,  but  refused  to  furnish  or  provide  any  copper  for  loading 
on  board  the  said  ship,  and  only  furnished  and  provided  for  that 
purpose,  a  certain  quantity  of  tallow  and  hides,  the  same  being 
then  and  there  wholly  inadequate  and  insufficient  to  form  a  full 
and  complete  cargo  for  the  said  ship  as  aforesaid;  by  means 
whereof,  the  plaintiff  lost  a  large  sum  of  money  which  otherwise 
would  have  accrued  to  him  for  freight  by  virtue  of  the  charter- 
party.  The  2nd  was  for  nonpayment  of  freight  for  the  goods 
brought  home. 

L 105  ]  The  defendant  pleaded  that  he  furnished  the  ship  a  full 

and  complete  cargo ;  and  that  he  had  paid  the  amount  of  the 
freight. 

On  the  first  breach,  it  appeared  that  the  defendant  had  pro- 
vided for  the  ship  a  quantity  of  tallow,  and  as  many  hides  as 
she  chose  to  take  in,  but  that  he  refused  to  let  her  have  any 
copper.  It  was  in  consequence  necessary  for  her  to  keep  in  her 
ballast,  the  place  of  which  might  have  been  supplied  by  the 
copper,  and  the  amount  of  the  freight  which  she  carried  was  less 
than  if  copper  had  been  supplied. 

The  plaintiff  contended  that  under  the  covenant  to  load 
the  ship,  the  defendant  was  bound  to  furnish  her  with  a  pro- 
perly assorted  cargo,  so  that  she  might  be  entirely  filled  with 
goods  on  which  freight  would  be  due,  and  that  he  was  therefore 
liable  in  damages  for  a  sum  equal  to  the  freight  which  would 
have  been  earned,  had  15  tons  of  copper  been  put  on  board. 
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Lord  Ellenbobough  :  Moorsom 

The  parties  very  likely  intended  that  copper  should  necessarily  pagb. 
form  a  part  of  the  cargo;  but  they  have  not  said  so.  The 
covenant  leaves  a  latitude  to  the  freighter,  to  furnish  a  cargo 
of  "copper,  tallow,  hides,  or  other  goods."  Therefore  if  the 
ship  had  as  large  a  quantity  of  tallow  and  hides  as  she  could 
take  on  board,  I  think  the  covenant  has  been  performed. 

On  the  2nd  breach,  the  only  question  of  law  was,  whether  [  loc  ] 
freight  could  be  claimed  for  the  outside  skins,  in  which  the 
packages  of  skins  were  inclosed.  The  outside  ones  are  of  an 
inferior  quality,  and  generally  somewhat  damaged,  and  it  ap- 
peared that  freight  sometimes  is,  and  sometimes  is  not  received 
for  them.  Some  doubt  was  made  whether  in  point  of  fact  they 
pay  duty. 

The  defendant's  counsel  strenuously  contended  that  they 
were  not  liable  to  freight. 

Lord  Ellenbobough  : 

I  am  quite  at  a  loss  to  understand  on  what  ground  freight, 
should  not  be  paid  for  the  outside  skins.  They  occupy  space  in 
the  hold  of  the  ship,  and  are  actually  a  part  of  the  commodity 
imported.  If  they  escape  the  payment  of  duty  to  the  King, 
this  is  a  violation  of  the  law  which  ought  to  be  inquired  into. 

The  plaintiff  accordingly  recovered  a  verdict  for  the 
full  amount  of  the  freight  he  demanded. 
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[123] 


18U.  METCALFE  v.   PAEEY.f 

(4  Camp.  123—126.) 

Policy  on  ship  *'  at  and  from  Antigua  to  England,  with  liberty  to 
touch  at  all  or  any  of  the  W.  India  Islands,  Jamaica  included."  Held, 
that  the  ship  under  the  protection  of  this  policy  might  touch  at  any  of 
the  W.  India  Islands,  although  not  in  the  direct  course  from  Antigua 
to  England,  and  stay  at  such  as  she  visited  the  time  necessary  to  com- 
plete her  homeward  cargo. 

To  invalidate  a  policy  on  ship  on  the  ground  that  she  sailed  without 
convoy,  it  is  necessary  to  prove  that  this  happened  with  the  privity  of 
the  owner. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  New 
Brunswick,  ''at  and  from  Antigua  to  England,  with  liberty  to 
touch  at  all  or  any  of  the  West  India  Islands,  Jamaica  included, 
and  with  liberty  to  seek,  join,  and  exchange  convoys,  without 
being  deemed  a  deviation,  at  a  premium  of  25  guineas  per  cent, 
to  return  51.  per  cent,  for  convoy  from  the  Leeward  Islands,  and 
51.  per  cent,  more,  if  the  ship  should  not  go  to  Jamaica,  and 
arrived.    Warranted  at  Antigua,  27th  July,  1811." 

The  ship  arrived  at  Antigua  before  that  day,  and  continued 
[  ♦]24  ]  there  till  the  10th  of  November,  when,  *not  being  able  to  procure 
a  full  homeward  cargo,  she  sailed  for  that  purpose  to  St.  Eitts, 
which  is  out  of  the  line  of  the  voyage  to  England.  Here  she 
remained  to  complete  her  cargo  till  the  15th  of  January  following. 
She  then  sailed  for  London,  but  met  with  so  much  damage  on 
the  voyage  that  she  was  forced  to  put  into  Falmouth,  and  was 
abandoned  to  the  underwriters. 

Lena,  Serjt.  for  the  defendant,  made  two  objections  to  the 
plaintiff's  title  to  recover.  1st,  The  ship  had  no  right  to  go  to 
St.  Eitts.  The  liberty  to  touch  at  all  or  any  of  the  West  India 
Islands  must  be  confined  to  such  as  lay  in  the  line  of  the  voyage 
from  Antigua  to  England  ;  and  as  many  as  the  ship  touched  at, 
she  was  bound  to  take  them  in  their  geographical  order.  2ndly, 
But  supposing  that  she  had  a  right  to  go  to  St.  Kitts,  she  was 
not  entitled  to  remain  there  at  the  risk  of  the  underwriters  for 
the  space  of  two  months.    The  liberty  in  the  policy  was  only  to 

t  Ashley  V.  FraU  (1847)  16  M.  &  W.  471,  483,  17  L.  J.  Ex,  136 : 
afiPd.  1  Ex.  257. 
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touch  at  all  or  any  of  the  West  India  Islands.    Under  that,    Metcalfb 
she  could  not  stay  for  an  unlimited  period,  with  a  view  to       fabbt. 
procure  a  cargo. 

GiBBS,  Ch.  J. : 

I  think  the  plaintiff  is  entitled  to  recover.  The  policy  appears 
to  me  to  have  authorized  the  ship  to  go  to  St.  Batts,  and  to  remain 
there  till  her  homeward  cargo  was  completed.  There  is  a  liberty 
*'  to  touch  at  all  or  any  of  the  West  India  Islands,  Jamaica 
included."  This  shews  decisively  that  they  might  be  taken 
without  *any  regard  to  their  geographical  order.  Jamaica  is  at  [  •iss  3 
least  500  miles  out  of  the  direct  course  from  Antigua  to  England. 
Then,  does  not  the  whole  scope  of  the  adventure,  as  described  in 
the  policy,  shew  that  the  ship  was  to  go  about  from  island  to 
island,  if  necessary,  for  the  purpose  of  seeking  for  freight? 
What  could  be  the  object  of  the  liberty  given  her  to  touch  at 
Jamaica  if  she  could  not  stay  there  to  take  in  goods  ?  Was  she  to 
go  500  miles  out  of  her  way  for  the  mere  pleasure  of  viewing  that 
island,  and  asking  for  news  ?  The  gentlemen  of  the  jury  say 
that  this  is  the  winter-premium,  and  that  shews  that  a  winter 
risk  was  in  the  contemplation  of  the  parties. 

Verdict  for  the  plaintiff. 

The  ship  sailed  on  the  homeward  voyage  without  convoy, 
and  without  a  licence,  but  the  captain  swore  that  this  was  done 
-urithout  any  orders  from  his  owners,  who  reside  in  England. 

Lensy  Serjt.  insisted  that  they  were  bound  by  the  acts  of  the 
captain,  who  was  their  agent,  and  that  the  insurance  was  thus 
vitiated  by  the  convoy  Act,  which  would  otherwise  be  rendered  a 
nullity.  Where  there  is  an  insurance  on  goods,  it  may  be  neces- 
sary to  shew,  by  direct  evidence,  that  the  assured  was  privy  to  the 
ship  sailing  without  convoy,  but  that  must  be  presumed  where 
the  insurance  is  on  ship. 

GiBBs,  Gh.  J.  after  referring  to  the  statute,  expressed  himself  of       [  123  ] 
opinion,  that  to  affect  the  validity  of  the  policy  on  this  ground  it 
is  necessary  in  all  cases  to  prove  the  privity  of  the  assured  to  the 
3hip  sailing  without  convoy. 


[77] 
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CROWN  CASES  RESERVED. 


1804.  EEX  V.   SAEAH  CHAPPLE. 

(Eussell  &  Byan,  77.) 
Figs  held  to  be  cattle  within  the  meaning  of  the  9  Geo.  I.  c.  22.t 

The  prisoner  was  tried  before  Mr.  Baron  Thomson,  at  the 
summer  assizes  for  the  county  of  Devon,  in  the  year  1804,  on  an 
indictment  which  set  forth,  that  the  prisoner  being  an  ill-design- 
ing and  disorderly  person,  and  of  a  wicked  and  disorderly  mind, 
after  1st  June,  1793,  viz.  6  March,  43  Geo.  III.,  with  force  and 
arms  at  the  parish  of  Islington,  three  pigs  being  swine  and  cattle, 
of  the  value  of  6!.  of  the  goods  and  chattels  of  William  Osmond, 
jun.  then  and  there  being,  feloniously,  unlawfully,  wilfully,  and 
maliciously,  with  and  by  means  of  poison,  then  and  there  did  kill 
and  destroy,  to  the  great  damage  of  the  said  William  Osmond,^ 
against  the  form  of  the  statute,  &c. 

The  prisoner  was  found  guilty,  but  judgment  was  respited^ 
that  the  opinion  of  the  Judges  might  be  taken  on  the  question, 
whether  pigs  were  cattle  within  the  meaning  of  the  Black  Act, 
9Geo.  I.  c.  22? 

In  Michaelmas  Term,  November,  10th,  1804,  all  the  Judges 
(except  Chambbe  and  Heath,  JJ.)  being  present,  it  was  deter- 
mined that  a  pig  was  cattle  within  the  meaning  of  the  Act,  and 

that  therefore  the 

Contnction  was  right. 

+  The  words  of  the  first  section  England,  the  case  may  bean  authority 

were,  If  any  person  shall  unlawfully  for  the  construction  of  the  existing' 

and  maliciously  kiU,  maim,  or  wound  enactment  of  24  &  25  Vict.  c.  97,  s.  40, 

any  cattle,  &c.  every  person  so  offend-  and  perhaps  of  the  Act  28  &  29  Vict, 

ing,  being  thereof  lawfully  convicted,  o.  60,  as  to  injury  by  a  dog  to  cattle 

shall  be  adjudged  guilty  of  felony  or  sheep.     See   Wright   v.   PearwoJi 

without  benefit  of  clergy.    Though  (1869)  L.  B.  4  Q.  B.  582,  38  L.  J. 

the  enactment  is  now  repealed  as  to  Q.  B.  312,  20  L.  T.  849.— E.  C. 
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REX  V.  WILLIAM  MARTIN  LOLLEY.  1812. 


(RufiseU  &  Byan,  237— 240.)t 

No  sentence  or  act  ol  any  foreign  countzy  (resort  to  for  the  purpoBtX) 
can  difisolve  an  English  marriage  a  vinculo  inatrimonii  for  ground  on 
which  it  was  not  liable  to  be  dissolved  a  vinculo  matrimonii  in  England. 


[237] 


The  prisoner  was  tried  before  Mr.  Baron  Wood,  at  the 
Lancashire  summer  assizes,  in  the  year  1812.  The  indictment 
stated,  that  he  on  the  18th  of  July,  42  Geo.  III.  at  Liverpool, 
i?as  married  to  Anne  Sevaia,  widow,  and  afterwards  to  Helen 
Hunter,  spinster,  the  said  Anne  his  former  wife  being  then  living. 

The  two  marriages  were  proved  to  have  been  duly  solemnized 
a.t  Liverpool,  and  that  the  first  wife  was  alive  a  week  before  the 
assizes. 

The  prisoner's  defence  was,  that  his  former  wife  had  divorced 
him  in  Scotland  before  his  second  marriage,  and  that  his  second 
wife  when  she  married  him  was  fully  acquainted  with  it ;  as  was 
also  the  surrogate  who  granted  the  licence  for  the  second 
marriage.    These  facts  were  established  in  proof. 

The  decree  of  the  Commissary  or  Consistorial  Court  of  Scot- 
land under  the  seal  of  the  Court  was  produced,  and  duly  proved 
■and  authenticated.  It  stated  all  the  proceedings  previous  to  the 
decree,  and  the  decree  of  divorce.  It  appeared  to  be  an  action 
instituted  by  Anne  Sugden  (the  maiden  name  of  the  first  wife) 
against  the  prisoner,  stating  a  fact  of  adultery  committed  by 
him  in  Scotland,  and  concludes  by  praying  that  he  be  declared 
guilty  of  the  crime  of  adultery,  and  that  he  may  be  divorced 
from  her,  *her  society,  fellowship,  and  company,  in  all  times;  [*238.] 
that  he  may  be  declared  to  have  forfeited  all  the  rights  and 
privileges  of  a  lawful  husband  ;  and  that  she  may  be  entitled  to 
marry  any  free  man  as  if  she  never  had  been  married,  or  as  if 
he  (the  prisoner)  was   naturally  dfead.      It   goes   on   to   pray 

t  The  case  is  also  abridged  as  a  note  House  of  Lords,  in  deciding  Harvey 

to  Warrender  y.  Warrender  (1835)  2  y.  Famit  (Noy.  1^82)  8  App.  Cas.  43, 

CI.  &  F.  567.  52  L.  J.  P.  D.  &  A.  33,  48  L.  T.  273, 

X  It  may  be  doubted  whether  the  save  the  credit  of  Ldley'a  case  by 

words  in  italics,  although  supported  importing  this  consideration  into  the 

by  the  eyidence  in  the  case,  entered  judgment. — B.  0. 
into  the  ratio  decidendi.     But  the 

B.B. — ^VOL.  XV.  8  B 
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LoLLKT*6      alimony,  and  she  swears  that  there  is  no  collusion  between  her 


Ca80. 


and  her  husband.  The  depositions  of  witnesses  to  prove  the 
fact  of  adultery  are  stated,  the  commissioners  then  find  him 
guilty  of  adultery,  and  decree  as  prayed,  repeating  the  terms 
before  stated. 

The  deputy  clerk  of  the  Commissary  Court  of  Scotland,  proved 
that  this  Court  held  jurisdiction  of  matters  of  divorce^in  Scot- 
land, that  it  has  jurisdiction  throughout  the  whole  of  Scotland 
upon  marriages  and  divorces,  that  there  is  an  appeal  from  it  to 
the  Court  of  Session,  and  that  Court  remits  it  back  to  the 
Consistory  Court,  with  instructions  to  affirm  or  reverse  the 
divorce ;  that  when  an  action  of  divorce  is  instituted,  the  party 
instituting  takes  an  oath,  called  an  oalj^  of  calumny,  by  which 
the  pursuer  swears  that  he  or  she  believes  the  facts  stated  in  the 
action  to  be  true ;  and,  that  there  is  no  concert  or  collusion 
between  the  parties  carrying  on  the  action.  The  defendant  doe& 
not  take  any  oath.  The  witness  said,  that  he  understood  that 
this  Court  had  authority  to  divorce  parties  residing  in  Scotland, 
that  there  was  a  difference  of  opinion,  whether  forty  days' 
residence  in  Scotland  by  both  parties,  was  necessary  to  give  the 
Court  jurisdiction,  or  whether,  if  the  offence  is  committed  in 
Scotland  and  the  party  cited  resides  there,  it  was  sufficient^ 
without  any  previous  residence. 

A  solicitor,  who  had  been  in  practice  in  the  Scotch  ecclesias' 
tical  Court  about  twenty  years,  proved  that  he  was  employed  by 
Mrs.  Lolley  to  institute  these  proceedings,  and  that  he  never  saw 
the  prisoner  till  the  witnesses  were  examined  on  the  process  of 
divorce^  and  had  no  reason  to  think  there  was  any  collusion  in 
the  proceeding.  There  was  a  defence  by  the  prisoner  denying 
the  libel,  and  his  solicitor  attended  the  examination  of  witnesses. 
Mrs.  Lolley  was  in  Scotland  in  the  month  of  November,  and 
remained  there  till  the  decree  was  obtained,  viz.  on  the  20th  of 
March  following. 

Helen,  the  second  wife,  proved  that  she  had  agreed  to  many 
the  prisoner  if  a  divorce  took  place. 

Raine,  for  the  prosecution,  insisted  that  this  Scotch  divorce 
was  of  no  validity  so  as  to  authorise  a  second  marriage  in 
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England,  *and  to  excuse  the  prisoner  from  the  crime  of  bigamy     lollbt's 
under  the  third  sectiont  of  1  Jac.  I.  c.  11,  which  point  the  learned        ^*®®' 
Judge  reserved  for  the  opinion  of  the  Judges.  ^  *^^^  ^ 

Raine  then  insisted,  that  although  there  was  no  collusion  as 
between  Lolley  the  prisoner  and  his  first  wife,  so  as  to  make  the 
divorce  (if  good  in  itself)  void  on  that  ground,  yet  that  it  had 
been  obtained  under  such  circumstances  of  fraud  and  circum- 
vention practised  upon  his  first  wife,  and  of  fraud  and  imposition 
upon  the  Court  that  pronounced  the  decree,  that  it  could  not  be 
set  up  as  a  bar  to  the  prosecution. 

Evidence  was  then  given,  showing  that  the  prisoner  took  his 
wife  into  Scotland,  that  she  might  be  induced  to  institute  a  suit 
against  him  there  for  his  misconduct ;  and  that  he  cohabited 
with  a  prostitute  there,  for  the  very  purpose  of  irritating  his 
wife,  and  furnishing  ground  for  the  divorce. 

Holroyd  for  the  prisoner  mentioned  the  Duchess  of  King- 
ston's easel  as  being  very  different  from  the  present,  because  she 
obtained  her  divorce  by  collusion,  and  then  set  it  up  as  her 
defence;  whereas  Mrs.  Lolley  did  not  collude  with  her  hus- 
band.§ 

The  learned  Judge  also  reserved  this  last  point  for  the  con- 
sideration of  the  Judges. 

The  prisoner  was  found  guilty,  subject  to  these  points  reserved, 
and  judgment  was  respited  to  the  following  assizes. 

This  case  was  argued  before  all  the  Judges  in  Serjeants'  Inn 
Hall,  on  Monday,  the  7th  of  December,  1812,  by  Brougham  for  the 
prisoner,  and  Littledale  for  the  Crown ;  when  the  Judges  held 

t  Which   proyided   that   nothing  sons  for  or  by  reason  of  any  former 

contained  in  that  Act  "  shall  extend  marriage  had  or  made  within  the  age 

to  any  person  or  persons  that  are  or  of  consent."    The  modem  statute, 

shall  be  at  the  time  of  such  marriage  24  &  25  Vict.  c.  100,  s.  57,  is  to  a 

diyorced   by  any  sentence  in   any  similar  effect,   but   substitutes   for 

ecclesiastical  Court,  or  to  any  person  "  ecclesiastical   Court,"   **  Court  of 

or  persons  where  the  former  marriage  competent  jurisdiction." — ^B.  0. 

shall  be  by  sentence  in  the  ecclesias-  X  H  St.  Tr.  262. 

tical  Court  declared  to  be  void  and  of  §  Hawk.  P.  C.  c.  42. 
no  effect,  nor  to  any  person  or  per- 

B  2 
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LoLLET'8  the  conviction  right,  being  unanimously  of  opinion,  that  no 
sentence  or  act  of  any  foreign  country  or  state  could  dissolve  an 
English  marriage  a  vinctdo  nuUrimoniij  for  ground  on  which  it 
was  not  liable  to  be  dissolved  a  vinculo  matrimonii  in  England, 

[  •240  ]  and  that  no  divorce  of  an  Ecclesiastical  Court  was  *within  the 
exception  in  s.  8  of  1  Jac.  I.  c.  11,  unless  it  was  the  divorce  of  a 
court  within  the  limits  to  which  the  1  Jac.  I.  extends.  The 
Judges  gave  no  opinion  upon  the  husband's  conduct  in  drawing 
on  his  wife  to  sue  for  the  divorce,  because  the  jury  had  not 
found  fraud. 


1813.  EEX  V.  JOHN  HIND. 

(Ruflaell  &  Evan,  253—254.) 
[  253  1 

On  an  indictment  for  bigamy,  if  the  first  marriage  was  by  banns,  it 

is  no  objection  that  the  parties  did  not  reside  in  the  parish  where  the 

banns  were  published  and  the  marriage  celebrated. 

V 

The  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the 
summer  assizes  for  the  county  of  Durham,  in  the  year  1813, 
upon  an  indictment  for  bigamy. 

The  first  marriage  was  in  Yorkshire,  and  took  place  in  April, 
1812.  The  second  was  at  the  parish  of  Houghton-le- Spring,  in 
the  county  of  Durham,  in  December,  1812,  the  first  wife  being 
then  living. 

A  doubt  arose  upon  the  validity  of  the  first  marriage,  under 
the  following  circumstances  : — 

The  parties  resided  in  the  parish  of  Marrick,  in  the  county  of 
York.  The  parish  church  of  Marrick,  at  the  time  of  publishing 
[  *254  ]  *the  banns  and  celebrating  the  marriage,  was  under  repair,  and 
wholly,  or  in  a  great  measure,  unroofed,  and  no  service  was 
performed  there.  The  banns  were  therefore  published  at  the 
church  of  Grinton,  the  parish  adjoining  to  Marrick,  and  the 
marriage  was  also  celebrated  at  Grinton. 

The  proofs,  in  all  other  respects,  were  sufficient,  and  the 
prisoner  was  convicted  and  received  sentence ;  but  as  the  statnte 
makes  no  express  provision  for  the  publication  of  banns  and  the 
celebration  of  marriages  under  such  publication  elsewhere  than 
in   the  parishes  where  the  parties   reside  (except  when   such 
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residence  is  in  extra-parochial   places),  the  learned  Judge  re-  Hiin>*a  Case, 
served  the  case  for  the  opinion  of  the  Judges  upon  the  question 
of  the  validity  of  the  first  marriage,  and  referred  to  26  Geo.  II. 
c.  38,  ss.  1,  5,  &  8. 

In  Michaelmas  Term,  18th  of  November,  1818,  eleven  of  the 

Judges  met  (one  seat  being  vacant  in  the  Common  Pleas), 

when  they  all  agreed  that  the  tenth  section!  of  the  Act,  which 

had  not  been  adverted  to,  put  an  end  to  the  doubt,  and  that 

the 

Conviction  was  right. 


REX  V.   JOHN  PLUMER.  ]!^ 

(RuBSoll  &  Ryan,  264—266.)  j.  ^^  , 

The  post-office  marks,  in  town  or  country,  proved  to  be  such,  are 
evidence  that  the  letters  on  which  they  are  were  in  the  office  to  which 
those  marks  belong  at  the  dates  those  marks  specify. 

Though  a  letter  found  upon  a  prisoner  may  be  read,  it  is  no  evidence 
of  the  facts  it  states:  they  must  be  proved  by  other  evidence. 

The  prisoner  was  tried  before  Mr.  Baron  Graham  (present 

Mr.  Justice  Le  Blanc),  at  the  Old  Bailey  December  Sessions,  in 

the  year  1813,  on  an  indictment,  the  first  count  of  which  charged 

that  the  said  John  Plumer  was  a  person  employed  by  and  under 

the  post-office,  i.e.  in  sorting  letters  and  packets,  and  that  on 

the  8th  of  October,  58  Geo.  III.,  a  certain  letter  then  lately  sent 

by  the  post  from  Newcastle-upon-Tyne  to  the  general  post-office 

to  be  delivered  to  one  Peter  King,  and  containing  therein  a  bill  of 

exchange  for  the  sum  of  201.  10«.,  came  to  the  hands  and  pos- 

t  The  words  of  which  section  are,  of  the  parties  for  the  space  of  four 

That  after  the  solemnization  of  any  weeks,  as  aforesaid,  was  in  the  parish 

marriage,   imder    a   publication    of  or  chapelry  where  the  marriage  was 

banns,  it  shall  not  be  necessaiy  in  solemnized;  nor  shall  any  evidence 

support  of  such  marriage,  to  give  in  either  of  the  said  cases  be  received 

any  proof  of  the  actual  dwelling  of  to  prove  the  contrary  in  any  suit 

the  parties  in  the  respective  parishes  touching  the  validity  of  such  mar- 

or  chapelries  wherein  the  banns  of  riage. 

matrimony  were  published;  or  where  [The  enactment  now  in  force,   4 

the  marriage  is  by  licence,  it  shall  Geo.  lY.  c.  76,  s.  26,  is  in  identical 

not  be  necessary  to  give  any  proof  terms. — 'R,  C] 
that  the  usual  place  of  abode  of  one 
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plumbb's     Bession  of  the  said  John  Plainer  whilst  he  was  so  employed,  and 

"^'        that  the  said  John  Plumer  feloniously  did  secrete  the  said  letter 

then  containing  the  said  bill  of  exchange,  the  same  being  then 

in  force,  &c.,  and  the  property  of  one  Andrew  Bart,  against  the 

statute,  &c. 

The  second  count  was  like  the  first,  charging  that  the 
prisoner  did  steal,  &c.  out  of  the  said  letter  the  said  bill  of 
exchange. 

The  third  and  fourth  counts  called  it  a  packet. 

The  fifth  and  sixth  counts  were  similar  to  the  two  first,  stating 
the  bill  of  exchange  to  be  the  property  of  Peter  King. 

The  seventh  and  eighth  were  the  same  as  the  fifth  and  sixth 
counts,  only  calling  it  a  packet. 

The  ninth  count  charged  the  said  John  Plumer  with  stealing 
and  taking  from  and  out  of  a  certain  post-office  a  letter,  then 
lately  sent  by  the  post  from  Newcastle-upon-Tyne  to  London,  to 
be  delivered  to  the  said  Peter  King, 

The  tenth  count  was  the  same  as  the  ninth,  only  calling  it  a 
packet. 

On  the  25th  of  October,  1818,  on  searching  the  prisoner  at 
the  General  Post-Office,  Lombard  Street,  there  was  found  in  his 
breeches'  pocket  a  letter  addressed  to  Mr.  Peter  King,  Collett 
Place,  Stepney.  The  seal  of  the  letter  was  broken,  and  appeared 
to  have  been  in  the  prisoner's  pocket  some  time ;  in  the  same 
pocket  was  found  a  bill  for  20Z.  10«.,  which  bill  was  mentioned 
in  the  letter. 
[263]  It  was  proved  that  Mr.  Bart,  the  person  whose  name  was 

subscribed  to  the  letter,  died  on  the  5th  of  November,  1813. 

The  letter  and  bill  were  both  in  Bart's  handwriting,  and  also 
the  direction  of  the  letter  except  "paid  2«."  which  was  the 
writing  of  one  of  his  clerks,  who  frequently  carried  letters  to  the 
post.  It  was  proved  that  King  corresponded  with  Bart,  and  that 
he  had  received  no  letter  or  bill  on  the  8th  of  October. 

The  stamper  at  one  of  the  tables  of  the  post-office  proved  a  stamp 
on  the  letter  to  be  the  stamp  of  the  post-office  at  Newcastle. 
"  P^  2«.,"  in  red  ink,  is  the  way  in  which  paid  letters  are  marked 
at  the  office  in  the  country ;  that  mark  is  acted  upon  in  London, 
and  the  letter  delivered  free  in  consequence.    There  was  also  on 
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it  the  E  table  stamp  of  the  General  Post-Office,  which  denotes     Fluheb*b 
the  day  of  the  month  and  the  year  when  it  came  to  the  E  table,  *^ 

and  that  it  is  to  be  delivered  free.  That  impression  was  put  on 
the  letter  by  the  witness  with  a  brass  stamp.  Table  E  is  the 
first  table  where  the  bags  are  opened. 

The  postage  of  a  single  letter  from  Newcastle  is  one  shilling,  a 
double  letter  two  shillings. 

There  was  another  stamp  on  the  letter,  viz.  "  10  o'clock  Oct.  8. 
1813  P.  N."  denoting  the  10  o'clock  delivery,  8th  October,  1813, 
forenoon.  It  also  denotes  a  delivery  by  the  second  post,  and 
shows  that  the  letter  came  into  the  second  post  department.  In 
a  comer  of  the  direction  were  the  two  letters  "  G.  P.,"  denoting 
that  it  is  within  the  boundary  of  the  general  post  delivery.  It 
often  happens,  that  by  mistake  in  sorting,  a  letter  within  the 
general  post  delivery  gets  sorted  into  the  twopenny  post  delivery, 
and  in  that  case  the  "  G.  P."  is  put  on  it,  and  marks  that  the 
twopence  is  not  to  be  charged. 

Collett  Place,  Stepney,  to  which  the  letter  was  directed,  was 
shewn  to  be  within  the  eastern  division  of  the  twopenny  post. 
The  letters  for  which  division  are  delivered  from  the  E  table  in 
the  General  Post-Office,  Lombard  Street,  and  are  sorted  there 
previous  to  their  delivery ;  ten  persons  were  employed  on  the 
8th  of  October,  1813,  in  sorting  at  that  table.  The  letters  are 
first  taken  from  the  sorting  offices  to  the  tables  in  the  eastern 
division.  It  was  the  prisoner's  duty  to  take  them  to  that 
division,  and  then  to  assist  the  other  letter  carriers  of  the  eastern 
division  in  sorting  them  into  their  respective  walks.  Collett 
Place  was  not  within  the  prisoner's  walk.  The  prisoner  was  on 
duty  on  the  8th  of  *October.  A  person  of  the  name  of  Stranger,  [  ♦266  ] 
to  whom  the  letter  should  have  come,  it  being  in  his  walk, 
proved  that  he  did  not  receive  any  such  letter  on  that  day. 

Alley,  for  the  prisoner,  objected  to  the  reading  the  letter  and 
bill  in  evidence  ;  and  contended,  that  if  allowed  to  be  read,  the 
contents  of  the  letter  could  not  be  used  as  evidence  to  connect 
the  letter  with  the  bill  found  in  the  prisoner's  pocket. 

The  GouBT  admitted  the  letter  and  bill  to  be  read  in  evidence, 
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PtuMERV  bat  Graham,  B.  entertained  doubts  whether  the  contents  of  the 
letter  could  be  received  as  evidence  to  shew  that  the  bill  in 
question  was  enclosed  in  it  from  Newcastle ;  but  conceiving  there 
was  evidence  of  the  fact,  independently  of  the  contents  of  the 
letter,  he  directed  the  attention  of  the  jury  to  such  evidence, 
desiring  them  not  to  attend  to  the  contents  of  the  letter. 

The  prisoner  was  convicted, 

Graham,  6.  reserved  the  following  questions  for  the  opinion 
of  the  Judges  :  whether,  without  referring  to  the  contents  of  the 
letter,  there  was  suj£cient  evidence  of  the  facts  necessary  to  the 
conviction  ?  and  whether,  as  the  letter  was  read,  and  probably 
seen  by  some  of  the  jury,  they  could  safely  be  understood  to  have 
drawn  their  conclusion  only  from  the  facts  which  were  left  to 
them?  and  if  the  Judges  should  doubt  as  to  these  points, 
whether,  under  all  the  circumstances,  the  contents  of  the  letter 
could  be  used  as  evidence  against  the  prisoner? 

In  Hilary  Term,  29th  January,  1814,  present  all  the  Judges 
(except  Mansfield,  Ch.  J.  who  was  absent),  the  conviction 
was  held  wrong,  on  the  ground  of  there  not  being  sufficient 
evidence  that  a  double  letter  was  put  into  the  post-office  at 
Newcastle;  the  clerk  of  Mr.  Bart,  who  put  it  into  the  post,  paid 
the  postage,  and  wrote  ''  post  paid  2«."  on  it,  not  being  called. 
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K*ICHOLSON    AND    Anothee    v.    WILLAN    and  i804. 

Another.!  ^f!l!'- 

(5  Eaat,  507—514.)  [-  507  j 

Where  one  deliyered  goods  of  above  5/.  value  to  common  carriers  to 
carry  by  the  mail,  paying  no  extra  price ;  and  by  a  public  notice  which 
had  before  reached  the  owner  the  carriers  had  declared  they  would  not 
be  accountable  for  any  package  above  the  value  of  52.,  urdesa  insured 
and  paid  for  accordingly :  Held,  that  the  goods  having  been  sent  by  a 
different  carriage  and  lost,  the  owner  could  not  recover  the  value  against 
the  carriers ;  for  the  loss  happened  by  no  tortious  conversion  nor  by  a 
renunciation  of  their  character  as  common  caniers,  but  only  by  a  negli- 
gent discharge  of  their  duty  as  such. 

This  was  an  action  on  the  case  against  the  defendants  as 
common  carriers,  wherein  the  first  count  of  the  declaration 
stated,  that  the  plaintiffs,  on  20th  Feb.  1803,  at  Nottingham, 
caused  to  be  delivered  to  the  defendants,  and  the  defendants 
then  and  there  accepted  of  the  plaintiffs  certain  goods  of  the 
plaintiffs  of  a  certain  value,  viz.  lOOZ.,  to  be  by  the  defendants 
carried  by  the  London  and  Leeds  royal  mail  coach,  which  was 
to  depart  in  the  same  morning  from  Nottingham,  to  be  delivered 
to  the  plaintiffs  for  certain  reasonable  hire  to  be  paid  to  the 
defendants  on  that  behalf:  and  that  although  the  said  mail 
coach  did  on  the  morning  of  the  day  and  year  aforesaid  depart 
from  Nottingham  for  London,  yet  the  defendants,  not  regarding 
their  duty,  &c.  instead  of  carrying  the  said  goods  by  the  said 
mail  coach,  or  delivering  the  same  goods  in  London,  &c.  wrong- 
fully, and  without  the  Ucence  and  against  the  will  of  the 
plaintiffs,  carried  the  said  goods  from  Nottingham  by  a  different 
coach,  not  being  a  mail  coach,  and  took  such  bad  care  of  the 
said  goods  that  they  were  lost,  &c.  The  second  count  stated  a 
general  contract  to  carry  the  goods  from  Nottingham  to  London, 
and  that  they  were  lost  by  negligence.  The  third  count  stated 
a  special  delivery  to  and  acceptance  of  the  goods  by  the  de- 

t  Questioned  (as  to  the  actual  de-  to  some  extent  protect  himself,  by 

cision)  by  Best,  J.,  in   Ganiett  v.  Wbight,  J.,  in  Shaw  v.  O,  IF.  By. 

Waian  (1821)  5  B.  &  Aid.  53,  63;  Co.,  '94,  1  Q.  B.  373, 381,  10  R.Mar. 

but  referred  to,  on  the  general  point  245,  248. — B.  C. 
that  the  carrier  could  at  common  law 
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Nicholson  fendants,  to  be  carried  from  N.  to  L.  by  the  mail  coach,  or  if 
WiLLAN.  not  sent  by  the  mail  coach,  then  to  be  re-delivered  to  certain 
persons  at  N.  for  the  nse  of  the  plaintiffs  ;  and  then  averred  a 
breach  of  that  contract  by  not  sending  the  goods  by  the  mail  and 
[  *508  ]  detaining  them  from  those  persons  at  N.,  and  *afterwards  losing 
the  goods  by  negligence.  The  fonrth  count  stated  a  general 
contract  by  the  defendants  to  take  care  of  the  goods  for  a  certain 
reward,  and  that  by  their  negligence  the  goods  were  lost.  The  fifth 
was  a  count  in  trover.  Plea  not  guilty.  At  the  trial  before  Lord 
EUenborough,  Ch.  J.  at  the  sittings  after  last  Term  at  Guildhall, 
it  appeared  that  the  defendants  were  proprietors  of  two  coaches 
travelling  from  Leeds,  through  Nottingham,  to  London,  the  one 
a  mail  coach,  the  other  a  heavy  coach,  which  went  out  six  hours 
later  every  day  than  the  other.  The  parcel  in  question,  contain- 
ing goods  to  the  value  of  58Z.,  was  (as  a  witness  for  the  plaintiffs 
proved,  and  which  the  jury  found  to  be  true,)  delivered  and 
accepted  to  be  carried  by  the  mail  coach.  It  appeared  however 
to  have  been  booked  to  go  by  the  heavy  coach,  and  to  have  been 
afterwards  lost,  but  whether  in  a  course  of  conveyance  by  the 
heavy  coach,  or  out  of  the  warehouse,  or  how  otherwise  did  not 
appear.  It  was  proved  that  the  defendants  had  for  some  time 
before  put  up  an  advertisement  on  a  board  in  their  office  at 
Nottingham,  and  of  which  the  plaintiffs  were  also  proved  to 
have  had  notice,  in  the  following  terms :  "  Take  notice,  that 
the  proprietors  of  coaches  transacting  business  at  this  office  will 
not  be  accoimtable  for  any  passengers'  luggage,  money,  plate, 
jewels,  watches,  writings,  goods,  or  any  package  whatever  (if 
lost  or  damaged)  above  the  value  of  5L,  unless  insured  and  paid 
for  at  the  time  of  delivery,  and  demanded  in  one  month  after 
such  damage  was  sustained."  (Signed  by  one  of  the  defen- 
dants.) The  jury  found  a  verdict  for  the  plaintiffs  for  5Z.;  subject 
to  the  question  which  was  reserved  by  his  Lordship  for  the 
opinion  of  the  Court,  whether  the  verdict  should  stand  for  that 
[  •509  ]  sum,  or  be  entered  for  58Z.,  the  value  of  the  *goods,  or  whether 
a  nonsuit  should  be  entered.  A  rule  nisi  having  been  obtained  in 
the  last  term  for  entering  a  nonsuit, 

Erskine  and  Cowley  shewed  cause  against  it,  and  contended. 
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Isty  that  the  plaintiffs  were  entitled  to  recover  the  whole  value  Nicholson 
of  the  goods,  as  upon  a  breach  of  the  special  contract  laid  in  the  willan. 
first  count,  whereby  the  defendants,  after  contracting  to  send 
the  parcel  by  the  mail,  had  sent  it  by  another  coach.  The  gist 
of  that  contract  was,  that  the  goods  should  be  sent  by  a 
particular  mode  of  conveyance,  which  the  plaintiffs  might 
think  was  more  safe  as  well  as  expeditious  than  any  other, 
and  would  on  that  account  be  content  to  stand  their  own 
insurer  against  any  loss  beyond  the  6Z.  which  the  defendants 
at  all  events  engaged  to  make  good.  The  defendants  do  not  in 
their  notice  object  to  carry  for  the  ordinary  price  goods  above 
51.  in  value,  but  they  stipulate  that  they  will  not  insure  them 
from  loss  above  61.  for  that  consideration:  by  this  must 
necessarily  be  understood  losses  arising  from  accident  or  mis- 
fortune, which  as  common  carriers  they  would  otherwise  be 
liable  to  answer  for  at  common  law,  and  not  such  as  arise  from 
their  own  wilful  misfeazance.  Their  liability  then  arises,  not 
from  any  implied  negligence  in  the  execution  of  the  contract 
for  carrying,  but  from  actual  misfeazance  in  doing  an  act  which 
put  it  out  of  their  own  power  to  perform  their  contract  in  the 
manner  stipulated.  If  the  goods  had  been  sent  by  the  mail  and 
lost,  the  defendants  would  so  far  have  performed  their  contract 
within  the  terms  of  the  notice,  that  at  most  they  would  not  have 
been  answerable  for  above  51. :  but  here  there  was  no  inception 
of  the  contract  of  carriage  by  the  mail.  The  breach  of  contract 
therefore  is  collateral  to  the  notice,  and  *the  same  as  if  the  [  *5io  ] 
defendants  had  thrown  the  parcel  into  the  streets,  where  it  was 
lost  or  destroyed.  As  in  Ellis  v.  Turner, \  a  carrier  having 
carried  the  goods  beyond  the  place  where  he  had  stipulated  to 
leave  them,  after  which  they  were  lost,  it  was  ruled  to  be  a  case 
out  of  his  general  notice  not  to  be  liable  beyond  lOZ.  per  cent., 
and  that  he  was  liable  to  pay  the  whole  loss.  A  pawnee  I  is  not 
liable  if  the  goods  be  stolen  without  his  default ;  but  if  they  be 
taken  from  him  while  using  them  contrary  to  his  contract,  he 
loses  his  privilege.  But,  2ndly,  it  is  not  competent  to  common 
carriers,  such  as  the  defendants  are,  to  limit  their  common  law 
liability  by  means  of  general  notices.  If  their  reward  be  not 
t  6  E.  E.  441  (8  T.  E.  631).  t  Oo99»  v.  Bernard,  2  Ld.  Eay.  917. 
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Nicholson  adequate  to  their  risk,  they  should  accept  specially!  in  each 
WiLLAK.  ^^^^  ^^  ^  ^^^^  proportioned  to  the  value  of  the  goods.  Carriers 
have  been  for  some  years  gradually  encroaching  on  their  general 
legal  responsibility,  and  extending  from  time  to  time  their  ex- 
emptions till  the  policy  of  the  common  law  is  entirely  defeated. 
In  Gibbon  v.  Paynton,l  where  such  notices  were  first  considered, 
the  exception  was  only  of  money,  jewels,  or  other  like  valuables, 
for  carrying  which  a  certain  higher  rate  was  demanded.  The 
plaintiff  there  sent  money  hid  in  an  old  bag  of  hay ;  and  held 
that  he  could  not  recover  for  the  loss  of  the  money,  because  it 
was  a  fraud  upon  the  carrier.  Now  the  exceptions  extend  to  all 
goods  whatever.  In  Doct.  &  Stud.  270,  Dial.  2,  c.  88,  after 
speaking  of  the  general  liability  of  a  carrier,  it  is  added,  "  and 
if  he  would  per  case  refuse  to  carry  goods  unless  promise  were 
[  'sii  ]  made  unto  him  that  he  shall  not  be  charged  *for  no  misdemeanor 
that  should  be  in  him,  the  promise  were  void;  for  it  were  against 
reason  and  good  manners."  The  same  thing  is  said  in  Noy's 
Maxims,  92.  And  this  doctrine  was  lately  confirmed  by  Lord 
Kbnyon  in  Hide  v.  The  Proprietors  of  the  Trent  and  Mersey 
Navigation,^  who  said,  that  common  carriers  could  not  discharge 
themselves  from  losses  by  any  act  of  their  own,  as  by  giving 
notice. 

Garrow  and  Wigley,  contra : 

The  goods  were  delivered  to  and  accepted  by  the  defendants 
in  their  character  of  carriers,  and  the  notice  which  applies  as 
well  to  the  mail  as  the  heavy  coach,  and  was  communicated 
to  the  plaintiffs,  amounts  to  a  special  acceptance  on  the  part  of 
the  carriers,  which  the  authorities  prove  may  legally  be  made. 
Then  however  an  indictment  or  action  might  have  lain  against 
them  for  refusing  to  accept  the  goods  otherwise  than  specially, 
yet  having  so  accepted  them,  they  can  only  be  liable  on  their 
special  contract.  If  the  goods  had  been  lost  immediately  after 
such  acceptance,  the  defendants  certainly  could  not  have  been 
charged  further  than  the  terms  of  the  notice  warranted :  then  it 

t  Kenrig   v.   Eggleaton,    All.   93 ;  J  4  Burr.  2298. 

Morse  v.  Slue,  1  Ventr.  238  ;  Titch-         §  1  Esp.  N.  P.  Cos.  35. 
bume  V.  White,  1  Stra.  145. 
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cannot  make  any  difference  that  they  were  lost  in  the  progress    Nicholson 
of  their  carriage  out  of  the  heavy  coach.    Now  by  the  terms  of     willak. 
the  notice  the  defendants  expressly  refuse  to  make  good  at  all  the 
loss  of  goods  of  the  value  of  more  than  51.  (as  these  confessedly 
were),  unless  insured  and  paid  for  accordingly.  The  plaintiffs  there- 
fore, if  bound  by  the  terms  of  the  notice,  are  not  entitled  to  recover 
even  the  5Z.,  as  was  ruled  in  Izett  v.  Mountain  A    For  upon  the 
first  count,  the  plaintiffs  fail  in  proving  their  allegation  that  the 
defendants  accepted  the  parcel  upon  *the  terms  there  stated,  which      [  *512  ] 
are  not  consonant  to  the  terms  of  the  notice;  and  this  applies 
to  all  the  other  counts  stating  a  contract ;  and  the  fifth  count  in 
trover  cannot  at  any  rate  be  maintained,  without  shewing  a 
wilful  and  tortious  act,  by  which  the  loss  happened ;  of  which 
there  is  no  evidence.    For  at  the  most,  the  sending  them  by  a 
different  coach  was  no  more  than  an  act  of  negligence :  they  still 

acted  in  their  character  of  common  carriers. 

Cur,  adv.  vvlt. 

Lord  Ellbnborouoh,  Ch.  J.  in  this  Term  delivered  the  judg- 
ment of  the  Court ;  and  after  stating  the  several  counts  in  the 
declaration,  and  observing  that  as  there  was  no  evidence  applic- 
able to  an  alternate  contract  of  the  kind  laid  in  the  third  count, 
that  count  may  be  laid  out  of  the  question  ;  and  also  stating  the 
several  facts  proved  at  the  trial  in  the  manner  before  set  forth ; 
proceeded  thus : 

On  the  part  of  the  plaintiffs  it  was  contended  that  they  were 
entitled  to  recover  the  58Z.  the  value  of  the  goods,  notwithstand- 
ing the  notice  given  by  the  advertisement,  which  excludes  from 
the  carriers'  general  responsibility  for  the  same  at  conmion 
law  all  goods  above  the  value  of  U.  unless  the  terms  therein 
specified,  namely,  of  insuring  and  paying  for  the  goods  at  the 
time  of  delivery,  should  be  complied  with,  and  which  was  not 
done  in  this  instance.  The  ground  on  which  they  so  contended 
was  that  the  loss  in  question  was  one  not  incurred  in  the  course  of 
their  employment  as  carriers,  but  occasioned  by  an  act  of  tortious 
conversion  in  direct  contravention  of  the  terms  on  which  the 
goods  were  delivered  to  and  accepted  by  them.    But  to  found 

t  4  East,  a71. 
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NioHOLsoK  this  argument  there  was  *no  other  evidence  but  the  mere  fact 
WiLLAif.  of  the  booking  of  the  goods  for  a  different  coach,  and  a  sub- 
[  *513  ]  sequent  non-delivery,  which  can  amount  to  no  more  than  a 
negligent  discharge  of  duty  in  their  character  of  carriers,  and 
not  to  an  entire  renunciation  of  that  character  and  of  the  duties 
attached  to  it,  so  as  to  make  them  guilty  of  a  distinct  tortious 
misfeazance  in  respect  to  the  goods  in  question. 

It  was  also  contended  on  the  part  of  the  plaintiffs  that  such  a 
special  acceptance  of  goods  by  a  common  carrier  as  is  contained 
in  the  defendants'  notice  is  contrary  to  the  poUcy  of  the  common 
law,  which  has  made  common  carriers  responsible  to  an 
indefinite  extent  for  losses  not  occasioned  by  the  only  excepted 
causes  of  loss,  viz.  ''the  act  of  God  and  the  King's  enemies."  But 
considering  the  length  of  time  during  which,  and  the  extent  and 
universality  in  which  the  practice  of  making  such  special 
acceptances  of  goods  for  carriage  by  land  and  water  has  now 
prevailed  in  this  kingdom,  under  the  observation  and  with  th& 
allowance  of  Courts  of  Justice,  and  with  the  sanction  also  and 
countenance  of  the  Legislature  itself,  which  is  known  to  have 
rejected  a  Bill  brought  in  for  the  purpose  of  narrowing  the 
carriers'  responsibility  in  certain  cases,  on  the  grounds  of  such  a 
measure  being  unnecessary,  in  as  much  as  the  carriers  were 
deemed  f uUy  competent  to  limit  their  own  responsibility  in  all 
cases  by  special  contract :  considering  also  that  there  is  no  case 
to  be  met  with  in  the  books  in  which  the  right  of  a  carrier  thua 
to  limit  by  special  contract  his  own  responsibility  has  ever  been 
by  express  decision  denied  :  we  cannot  do  otherwise  than  sustain 
such  right  in  the  present  instance,  however  liable  to  abuse  and 
productive  of  inconvenience  it  may  be ;  leaving  to  the  Legislature 
[  •^ii  ]  if  it  shall  think  fit  *to  apply  such  remedy  hereafter  as  the  evil 
may  require.  In  the  absence  therefore  of  any  evidence  to 
support  the  plaintiffs'  claim  as  founded  upon  a  supposed  tortious 
conversion  of  the  goods  in  question,  and  of  any  valid  objection 
in  i)oint  of  law  to  the  special  terms  of  acceptance  contained  in 
the  defendants',  the  carriers',  notice,  we  cannot  help  giving 
effect  to  those  terms  in  the  notice ;  by  which,  inasmuch  as  the 
goods  in  question  were  above  the  value  of  52.  and  not  insured  and 
paid  for  at  the  time  of  delivery,  the  plaintiffs  are  not  accountable 
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for  the  same  :  and  of  coarse  the  verdict  even  for  the  51.  must  be    Nicholbok 

A  nonsuit  entered. 


set  aside,  and  a  nonsuit  entered.  Willan. 


BRADDICK  V.   THOMPSOKf  i807. 

(8  East,  344-346.)  AprU2S, 

Partiality  and  improper  conduct  in  an  arbitrator,  in  making  his  award  [  344  } 
without  bearing  the  defendant  and  his  witnesses,  cannot  be  pleaded  in 
bar  to  an  action  on  the  bond,  conditioned  for  the  performance  of  the 
award ;  but  is  only  matter  for  application  to  the  equitable  jurisdiction 
of  the  Court  to  set  aside  the  award.  Neither  can  a  parol  agreement 
between  the  {Arties  to  waive  and  abandon  the  award  be  pleaded  to  such 
action. 

To  debt  on  bond,  the  defendant  craved  oyer  of  the  bond  and 
condition ;  which  latter,  reciting  that  differences  had  arisen  and 
were  depending  between  the  plaintiff  and  the  defendant  and 
other  underwriters  on  certain  policies  of  insurance  on  ships  and 
freight,  in  which  the  plaintiff  was  interested,  and  that  they  had 
agreed  to  refer  the  same  to  the  arbitration  of  J.  K.  and  R.  H.  ; 
was,  that  the  bond  should  be  void  if  the  defendant  and  the 
other  underwriters  did  abide  by  and  perform  the  award ;  the 
submission  to  which  was  made  a  rule  of  Court ;  and  then  he 
pleaded,  1st,  non  est  factum.  2ndly,  that  the  arbitrators  made 
no  award.  Srdly,  that  although  the  arbitrators  did  make  and 
publish  their  award,  (which  was  set  out  in  the  plea,  and  directed 
a  certain  sum  to  be  paid  by  the  defendant  to  the  plaintiff,  on  the 
defendant's  subscription  to  the  policy,)  yet  that  they  did  not, 
before  making  the  same,  appoint  any  time  for  hearing  the 
defendant  or  his  witnesses  or  proofs,  touching  the  matters 
referred,  or  for  proceeding  in  the  reference ;  and  that  the  said 
award  was  made  without  the  arbitrators  having  heard  or 
examined  any  witnesses  or  proofs,  on  behalf  of  the  defendant, 
and  without  their  having  given  him  any  opportunity  of  produc- 
ing any  witnesses,  &c.,  or  of  examining  or  observing  upon  the 

t  Cited  by  Kay,  L.  J.,  as  one  of  for  the  general  priuciple  is  Whitmore 

many  cases  to  the  same  effect,  in  v.  Smith  (Ex.  Ch.  from  Ex.  1861)  7 

Jiacher.BilUngham  (C.  A.  1893)  *94,  H.  &  N.  509,  31  L.  J.  Ex.  107.— 

1  Q.  B.  107, 113.  The  best  authority  R  C. 
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Bbaddick  plaintififs  witnesses  and  proofs,  &c. :  And  that  after  the  making 
Thompsok.  ^^  ^^6  award,  and  before  the  time  appointed  for  the  payment  of 
the  money  thereby  awarded  to  the  plaintiff,  and  before  the  last 
day  of  the  term  next  after  such  award  made  and  published,  the 
plaintiff  and  defendant  mutually  consented  and  agreed  to  waive, 
relinquish,  and  abandon  the  said  award,  and  all  claim  and  benefit 
on  either  side  upon  or  by  virtue  thereof,  and  to  discharge  and 
acquit  each  other  from  the  performance  of  the  same :  and  that 
the  said  award  was  thereupon  waived  and  abandoned,  and  the 
performance  thereof  relinquished  by  the  plaintiff  and  defendant, 
and  that  no  other  award  concerning  the  same  matters  has  been 
made,  &c.  A  4th  plea  stated  that  the  award  was  made  with* 
out  hearing  the  defendant,  or  giving  him  an  opportunity  of  pro- 
ducing his  witnesses,  (as  before,)  not  stating  the  subsequent 
waiver  of  it :  and  a  5th  plea  relied  on  the  waiver  as  before  stated, 
[  *345  ]  *after  the  award  was  made.  The  plaintiff  by  his  replication 
took  issue  on  the  first  plea  :  and  to  the  second,  pleaded  an  award 
as  set  out,  made  within  time,  by  which  the  arbitrators  awarded 
the  defendant  to  pay  a  certain  sum  to  the  plaintiff :  and 
demurred  to  the  3rd,  4th,  and  5th  pleas ;  stating  for  special 
causes  of  demurrer,  that  the  defendant  in  his  3rd  and  5th  pleas 
has  relied  on  a  supposed  consent  and  agreement  to  waive, 
relinquish,  and  abandon  the  award,  and  has  not  pleaded  the  same 
to  be  made  by  any  deed,  or  made  a  profert  of  any  such  deed ; 
and  in  the  3rd  and  4th  pleas  has  pleaded  matter  arising  from 
supposed  misconduct  or  neglect  of  the  arbitrators  to  avoid  the 
award ;  which  it  is  not  competent  to  him  to  plead ;  the  same, 
if  it  existed,  being  matter  of  application  to  the  Court  to  set 
aside  the  award,  and  not  matter  of  plea;  particularly  as  the 
defendant  had  not  imputed  fraud  to  the  arbitrators,  or  shewn 
that  he  had  any  witnesses  or  proofs  to  produce  before  them ; 
nor  has  alleged  that  he  did  not  know  of  their  meetings  to  make 
the  award.    Joinder  in  demurrer. 

The  Court,  stopping  Wigley  in  support  of  the  demurrer,  asked 
Marryaty  who  was  to  support  the  3rd  plea,  whether  the  matter 
therein  disclosed  could  serve  otherwise  than  as  ground  on  which 
to  have  applied  to  the  equitable  jurisdiction  of  the  Court  for 


VOL.  XV.]  1807.    K.  B.    8  EAST,  345—346.  753 

the  purpose  of  setting  aside  the  award :  but  suggested  that  it     braddick 
could  not  be  pleaded  in  bar  to  the  award.     And  Lawrence,  J.     Thompson. 
mentioned  Wills  v.  AVCarmick ;  t  where  the  Court   said,  that 
the  partiality  of  an  arbitrator  could  not  be  pleaded  to  an  action 
on  the  award. 

Marryat  observed,  that  in  Chicot  v.  Lequesne,^  Lord 
Hardwicke  only  said,  that  he  knew  of  no  case  of  that  sort ;  but 
he  thought  it  would  be  very  strange  if  there  could  be  no  defence 
at  common  law  against  an  action  upon  a  corrupt  award.  And 
he  argued,  that  an  award  made  without  hearing  one  of  the 
parties  was  no  award. 

The  Court  however  being  strongly  against  him  on  this  point ; 
he  next  relied  on  the  waiver  and  relinquishment  of  the  award  by 
the  parties,  or  as  upon  an  accord  and  satisfaction.  But  all  the 
Court  were  satisfied,  that  the  defendant  could  not  plead  a 
collateral  agreement  by  parol  to  invalidate  a  claim  arising  upon 
*deed.§  That  his  only  remedy  was  by  bringing  a  cross  action  [  •346  ] 
upon  the  agreement  against  the  plaintiff,  for  suing  upon  the 
bond,  in  breach  of  such  agreement ;  for  it  is  not  even  pleaded 
as  accord  and  satisfaction  ;  but  only  as  an  agreement  to  waive, 
without  any  act  done  ;  which  is  mere  figurative  language.  On 
the  first  ground  Lord  Ellenborouoh,  Ch.  J.  added,  that  it  was 
not  inconsistent  with  the  facts  admitted  by  the  demurrer  that  the 
parties  might  have  dehvered  in  their  statements  in  writing,  by 
consent,  to  the  arbitrator,  who  might  have  decided  upon  them. 
But  supposing  that  case  were  excluded,  how  could  the  injustice 
of  an  arbitrator  be  pleaded  against  one  of  the  parties,  without 
at  least  implicating  him  in  that  misconduct;  which  was  not 
attempted  to  be  done  by  this  plea?  And  still  the  defendant 
could  not  get  rid  of  the  award,  unless  by  shewing  that  the 
arbitrator's  not  hearing  him  made  it  no  award.  But  his  Lord- 
ship suggested  that  the  defendant  might  not  be  without  remedy, 
if  a  proper  case  were  laid  by  affidavit  before  the  Court,  upon  a 

t  2  Wils.  148.  43  b ;  Roe  v.  Harrisat},  1  E.  R.  613 

X  2  Ves.  Sen.  315.  (2  T.  B.  425). 

§  Vide  Blake's  case,  6  Co.  Eep. 

B.B, — VOL.  XV.  3  0 
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Bbaddick    motion  for  discharging  so  mnch  of  the  rule  for  making  the 
Thompson,    submission  to  the  award  a  rule  of  Court  as  restrained  the 
defendant  from  filing  a  bill  in  equity.! 

Judgment  for  the  plaintiff. 

t  Such  an  application  was  accord-  absolute ;  but  the  plarntifTs  counsel 

ingly  made,  and  a  rule  nisi  granted  agreed  to  refer  the  matter  to  another 

in  the  ensuing   Term;    which   the  arbitrator. 
Court  seemed  disposed  to  haye  made 


VOL.  XV.]  755 


HAEEIS  V.   PACKWOOD  and   ANOTHER.t  isio. 

(3  Taunt.  264—272.)  lioj^i. 

If  a  carrier  gives  notice  that  he  will  not  be  accountable  for  goods        r  264  1 
above  the  value  of  201,  unless  entered  and  an  insurance  paid,  over  and 
above  the  price  charged  for  carriage,  according  to  their  value,  a  person 
who  enters  silk  exceeding  the  value  of  20Z.,  and  does  not  pay  the  insur 
ance,  cannot  recover  any  part  of  the  value  of  the  goods,  if  lost. 

Although  the  price  he  agrees  to  pay  for  the  carriage  of  the  silk,  is,  on 
account  of  its  superior  value,  higher  than  the  ordinary  price  charged  for 
the  carriage  even  of  bulky  articles. 

And  although  the  carrier  does  not  prove  that  the  loss  happened  by  any 
of  those  accidents  against  which  the  law  makes  him  an  insurer. 

The  carrier  is  not  bound  to  prove  that  he  used  reasonable  care. 

Semb,  A  carrier  is  entitled  to  make  a  higher  charge  for  the  superior 
risk  attending  the  carriage  of  valuable  goods,  but  the  charge  must  bj 
reasonable. 

This  was  an  action  brought  against  the  defendants,  who  were 
common  carriers,  to  recover  the  value  of  forty-six  poimds  of  silk, 
delivered  to  them  in  London,  to  be  carried  from  thence  by  their 
waggon  to  Coventry,  and  never  received  there  by  the  consignees. 
Upon  the  trial  at  Guildhall,  at  the  sittings  after  the  last  Trinity 
Term,  before  Lawrence,  J.,  it  was  proved  that  the  goods  were 
delivered  and  booked  at  the  warehouse  in  London,  from  whence 
the  waggon  set  out,  and  that  they  were  seen  safe  at  Market 
Street,  in  the  road  to  Coventry,  but  that  they  never  arrived  at 
Coventry.  That  their  value  was  1261. ;  that  the  waggon  by 
which  they  were  carried,  formerly  was  built  with  bows,  and 
when  the  bows  were  closed,  it  was  very  difficult  to  take  a  large 
parcel  out  of  the  loaded  waggon,  but  that  for  some  time  past 
these  bows  had  been  taken  ofif  and  discontinued,  in  order  to 
make  it  more  easy  to  load  the  waggon,  and  to  enable  it  to  receive 
a  larger  load,  but  that  this  alteration  rendered  it  an  easier 
matter  to  take  out  a  parcel.  The  waggon  had  also  formerly 
been  guarded,  but  there  had  been  no  guard  to  attend  it  for  the 
last  two  years.  The  waggon  usually  arrived  at  Towcester  at  two 
o'clock  in  the  morning,  and  remained  there  until  twelve  at  noon, 

t  Cited  by  Wright,  J.,  in  Shaw  v.  G.  W,  By,  Co.,  '94,  1  Q.  B.  373, 
381 ;  10  E.  Mar.  245,  248.— E.  C. 

3  c  2 
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Haiiris  in  a  yard,  under  the  wall.  It  was  the  waggoner's  practice  on 
Packwood,   ^^  arrival  there,  to  call  up  the  innkeeper,  and  to  go  to  bed 

£  #205  ]  *him8elf.  The  defendant  relied  upon  his  having  published  an 
advertisement  in  November,  1808,  which  he  had  sent  round  to 
all  the  silk-traders  who  then  used  his  waggon,  and  amongst 
others,  to  the*  plaintiff,  announcing  that  he  would  not  be 
accountable  for  any  package  whatsoever  above  the  value  of  20/., 
unless  entered,  and  an  insurance  paid,  over  and  above  the  price 
charged  for  carriage,  according  to  their  value,  and  that  no  such 
insurance  had  been  paid  in  this  case ;  the  plaintiff  answered  this 
by  proving  a  former  advertisement  circulated  by  the  defendant, 
containing  special  terms  for  the  carriage  of  silk,  viz.  9s,  4d.  per 
cwt.,  while  for  ordinary  bulky  articles  he  charged  6s.  only,  and 
he  contended  that  the  higher  price  of  9s.  4d.  per  cwt.,  included 
the  premium  of  insurance.  It  was  admitted,  that  if  the  goods 
had  been  delivered,  the  plaintiff  would  have  paid  for  them  at  the 
rate  of  9s.  4d.  per  cwt.  Some  other  persons  paid  a  halfpenny 
per  lb.  of  silk,  besides  the  price  of  carriage,  for  insurance. 

Shepherd,  Serjt.  for  the  defendant,  contended  that  the  claim 
for  insurance  meant  the  same  thing,  as  if  the  defendants  had 
said,  if  goods  are  of  a  certain  value,  we  must  receive  a  halfpenny 
more  in  every  pound  of  their  value  for  carrying  them ;  and  as 
the  plaintiff  had  not  engaged  to  pay  that,  he  could  not  make  the 
defendant  in  any  wise  responsible  for  the  loss. 

Lawrence,  J.  thought,  that  as  a  specific  sum  was  paid  for  the 
carriage,  and  something  was  to  be  paid  over  and  above  the 
carriage  for  insurance,  the  word  "  insurance  "  must  be  applied  to 
those  risks  against  which  a  carrier  is  bound  by  law  to  insure, 
qua  insurer,  as  fire,  robbers,  armed  force  and  the  like,  and  that 
the  sum  required  for  insurance  must  be  received  as  the  price  of 
guarding  against  those  accidents  ;  but  that  without  the  pa3rment 
I  •266  ]  *of  any  such  insurance,  he  was  still  bound  to  guard  against  loss 
by  exposure,  carelessness,  driving  into  a  river,  or  the  like; 
otherwise  a  carrier  might  receive  the  price  of  carrying  the  goods, 
and  nevertheless  be  as  careless  as  he  pleased :  in  this  case  it  did 
not  appear  that  the  parcel  was  not  lost  through  mere  negligence 
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there  was  good  reason  why  a  carrier  should  be  made  acquainted  Habbib 
•with  the  value  of  the  goods  committed  to  him,  that  he  might  take  packwood. 
the  greater  precaution  against  fire,  or  take  greater  force  to  resist 
felons ;  but  here  the  defendant  was  satisfied  with  the  price  of 
the  carriage,  and  undertook  to  carry  for  that  price,  but  claimed 
something  further  for  insurance :  what  does  that  mean  ?  surely 
not  for  an  insurance  against  his  own  default  of  duty !  It  was 
incumbent  therefore  on  the  defendant  to  shew  that  he  took 
reasonable  care  of  them,  not  on  the  plaintiff  to  prove  a  negative, 
end  that  the  defendant  took  no  care  of  them.  The  jury,  under 
his  direction,  found  a  verdict  for  the  plaintiff,  for  126Z.  damages, 
with  liberty  reserved  to  the  defendants  to  move  for  a  new  trial  or 
nonsuit  as  they  might  be  advised. 

Shepherd,  Serjt.  having  accordingly  in  the  present  Term 
obtained  a  rule  nisi  to  enter  a  nonsuit. 

Best  and  Vaughan,  Serjts.,  on  this  day  showed  cause;  when 
Lawbence,  J.,  upon  reporting  the  evidence,  said  that  at  the  time 
of  the  trial  he  had  not  read  the  case  of  NicJwlson  v.  Willan, 
5  East,  507. t  In  that  case  there  was  no  distinction  in  the 
advertisement  between  the  price  of  carriage  and  the  price  of 
insurance,  but  the  distinction  was  taken  in  argument,  and  relied 
on;  the  Court,  however,  held  the  defendant  not  liable.  Best 
contended  that  this  difference  in  the  two  advertisements  materi- 
ally distinguished  the  present  case  from  that  of  Nicholson  v. 
Willan  ;  here  the  contract  is,  that  a  certain  price  shall  be  *paid  [  '267  ] 
for  carriage,  and  an  insurance  over  and  above  that :  therefore, 
inasmuch  as  the  contract  is  to  be  taken  most  strongly  against 
the  party  who  words  it,  the  price  of  carriage  is  the  compensation 
for  the  labour  and  diligence  to  be  bestowed,  and  the  price  of 
insurance  is  the  price  for  covering  those  risks  which  are  purely 
accidental. 

(Lawrence,  J. :  In  Nicholson  v.  Willan,  it  was  very  doubtful 
whether  the  goods  had  gone  by  any  carriage.) 

By  the  statutes  3  &  4  W.  &  M.  c.  12,1  and  21  Geo.  II.  c.  28,§  the 

t  Ante,  p.  745.  S  Eepealed,  7  Geo.  III.  c.  40,  s.  61 

X  Bepealed  S.  L.  E.  1867.  and  7  and  8  Geo.  lY.  c.  39. 
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HABBI8  price  of  carriage  is  to  be  fixed  by  the  magistrates  at  their 
Pao^ood.  quarter-sessions,  and  the  latter  statute  inflicts  a  penalty  of  5L 
upon  carriers  who  bring  goods  to  London,  for  taking  a  higher 
price  than  is  allowed  by  the  sessions  of  the  county  from  which 
they  set  out ;  and  this  statute  is  not,  as  it  has  been  supposed, 
repealed  by  any  subsequent  Act ;  but  if  these  statutes  be  now  in 
force,  it  is  impossible  that  a  carrier  can  refuse  to  carry  goods  for 
the  price  which  the  sessions  fix. 

(Heath,  J. :  It  does  not  appear  that  any  order  of  sessions  has 
been  made  in  the  present  case.) 

The  case  of  Oppenheim  v.  Russell,  8  Bos.  &  P.  42,+  contradicts 
the  position,  that  though  a  carrier  cannot  get  rid  of  his  whole 
responsibility,  he  may  vary  it  in  any  shape  that  he  pleases.  All 
four  of  the  Judges  there  held,  that  a  carrier  could  not  create  a  lien 
upon  the  goods  delivered  to  him  for  his  general  balance,  because 
he  was  bound  by  the  law  of  the  country  to  receive  and  carry 
goods  for  a  reasonable  reward. 

(Lawrence,  J. :  That  was  a  lien  as  against  the  owner  of  the 
goods  to  whom  they  were  consigned  :  the  Court  did  not  say  that 
the  carrier  could  not  have  a  general  lien  against  the  party 
sending  the  goods,  if  he  were  also  the  owner.) 

But  as  the  law  binds  the  carrier  equally  to  insure,  as  to  carry,  if 
he  cannot  prescribe  the  terms  on  which  he  will  carry,  so  neither 
can  he  prescribe  the  terms  on  which  he  will  insure :  or,  if  he 
[  •268  ]  may,  yet  it  is  not  competent  to  him  to  require  payment  for  *an 
insurance  against  his  own  negligence,  by  which,  so  far  as 
appeared,  this  loss  was  occasioned.  Nay  more,  it  was  the  effect 
of  his  own  cupidity,  for  the  waggon  formerly  was  advertised  as 
going  with  a  light  and  a  guard,  and  inasmuch  as  the  defendant 
had  never  publicly  countermanded  that  advertisement,  the 
plaintiff  had  a  right  to  suppose  that  it  was  still  lighted  and 
guarded :  he  was  also  bound  to  have  a  waggon  secure  from 
theft,  to  which  he  has  rendered  it  more  liable  by  taking  off  the 

t  6  E.  B.  604. 
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bows ;  yet,  without  giving  any  notice  of  the  alteration,  he  con-  Harbib 
tinued  to  receive  the  same  rate  of  carriage  as  he  did  when  the  packwood. 
bows  were  there  and  the  waggon  gaarded,  which  is  a  gross  fraud. 
The  non-payment  of  the  price  of  insurance  cannot  exonerate  the 
carrier  from  the  duty  of  ordinary  diligence  and  care;  if  he 
wishes  to  avail  himself  of  his  renunciation  of  the  character  of 
insurer,  he  must  shew  that  the  loss  happened  by  an  insurable 
accident,  and  not  by  that  degree  of  negligence,  against  which 
every  man  who  undertakes  to  do  any  thing  for  hire,  is  bound  to 
guard.  The  case  of  Tyly  v.  Morrice,  Carth.  485,  and  all  the 
old  cases,  are  cases  where  a  deceit  is  put  upon  the  carrier  as 
to  the  value  of  the  goods,  and  he  is  relieved  against  it.  Lane  v. 
Cotton,  Salk.  18.  Lord  Holt,  Ch.  J.  says  "  it  is  a  hard  thing  to 
charge  a  carrier ;  but  if  he  should  not  be  charged,  he  might  keep 
a  correspondence  with  thieves,  and  cheat  the  owner  of  his  goods, 
and  he  should  never  be  able  to  prove  it."  This  is  not  only 
sound  law,  but  excellent  sense,  as  well  as  great  authority.  Lyon 
Y.MeUs,  5  East,  428,  430.  +  The  carrier  had  given  notice  "  that 
he  would  not  be  liable  for  any  damage  which  should  happen  to  a 
cargo,  unless  it  were  occasioned  by  the  want  of  ordinary  care  in 
the  master  or  crew  of  the  vessel,  and  in  such  case,  he  would  pay 
lOZ.  per  cent,  upon  the  loss,  provided  it  did  not  exceed  the  value 
of  the  vessel  and  freight :  and  that  persons  desirous  of  having 
their  goods  carried  free  of  any  risk,  *might  have  the  same  so  [  •269  *j 
carried  by  entering  into  an  agreement  for  the  payment  of  extra 
freight,  proportionable  to  the  accepted  responsibility.'*  Yet, 
where  a  loss  happened  by  the  vessel  not  being  seaworthy,  the 
owner  was  very  properly  held  liable  to  the  whole  extent  of  the 
loss,  though  it  was  not  one  of  the  events  in  which  he  consented 
to  be  in  any  case  nor  to  any  amount  liable.  Ellis  v.  Turner,  8 
T.  B.  631.1  The  defendant  endeavoured  to  avail  himself  of  a 
similar  notice,  but  the  master  of  the  vessel  having  carried  the 
goods  beyond  the  place  where  they  were  to  be  delivered,  and  at 
which  she  touched  and  delivered  a  part,  and  the  ship  being  lost 
on  the  ulterior  voyage,  it  was  held  that  the  owner  was  liable 
beyond  the  lOZ.  per  cent,  for  the  full  amount  of  the  loss.  It 
would  be  carrying  the  matter  much  further  than  the  cases  have 
t  7  E.  E.  726.  t  5  E.  E.  441. 
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habbis  hitherto  gone,  to  say  that  because  a  person  does  not  insure, 
Packwood.  therefore  he  shall  have  no  remedy  for  a  loss  which  is  not 
occasioned  by  insurable  perils.  The  contract  in  this  case  is  not 
very  explicit,  but  it  is  to  be  expounded  with  at  least  as  much 
liberality  towards  the  public  as  towards  the  carrier.  If  then  it 
had  been  expressly  worded  that  the  defendant  would  not  be 
liable  for  any  loss  incurred  by  the  negligence  of  himself  or  his 
servants,  unless  an  insurance  over  and  above  the  charge  for 
carriage  were  paid,  would  not  the  Court  reject  those  words,  and 
say  that  he  should  not  require  a  premium  for  insurance  against 
losses  which  might  happen  for  the  want  of  that  care  which  is 
paid  for  in  the  price  of  carriage  ? 

Shepherd,  contra: 

The  cases  of  Lyon  v.  MeUs  and  Ellis  v.  Turner  are  not 
applicable ;  the  first  was  decided  on  the  ground  of  gross  negli- 
gence in  the  carrier,  who  had  accepted  the  goods  to  carry,  not 
upon  the  ground  that  he  might  not  limit  his  responsibility.  In 
the  second  case  the  goods  were  not  lost  in  the  course  of  the 
[  •270  ]  carriage  *which  the  defendant  had  undertaken,  but  he  had  gone 
beyond  the  point  where  they  were  to  be  delivered.  If  the  law, 
that  carriers  may  limit  their  responsibility,  be  wrong,  the  Legis- 
lature alone  can  alter  it ;  but  it  probably  is  the  wisest  policy  to 
leave  things  to  find  their  own  level ;  if  the  law  fixed  the  same 
price  for  goods  of  the  highest,  as  of  the  least  value,  no  one  would 
be  a  carrier.  To  shew  that  the  law  had  long  been  so  established, 
he  cited  Kenrick  v.  Egglcsion,  Aleyn,  93.  Tiley  v.  Morrice* 
Gibbon  v.  Paynton,  4  Burr.  2298.  Cluy  v.  Wilian,  1  H.  Bl.  298. 
Izet  V.  Mountain,  4  East,  371.  A  warehouse-keeper  may  be 
answerable  for  a  loss  by  fire,  if  the  loss  happens  by  his  especial 
gross  negligence :  but  in  general,  a  warehouseman  is  not  answer- 
able for  that  species  of  loss.  So,  a  carrier,  like  any  other  person, 
may  be  liable  for  gross  negligence,  but  if  he  makes  an  especial 
acceptance  of  the  goods,  he  is  not  liable  unless  the  plaintiff  shews 
that  he  is  guilty  of  this  gross  negligence.  It  would  be  impossible 
for  the  defendant  ever  to  prove  the  negative,  that  he  was  not 
guilty  of  gross  negligence.  Rothweli  v.  Davis,  B.  E.  sittings 
after  the  last  Easter  Term  before  Bayley,  J.,  the  carrier  gave 
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notice  that  he  would  not  be  answerable  '^  unless  the  goods  were  habbib 
entered,  and  properly  paid  for."  Nothing  was  paid  but  the  p^ckwood 
booking,  and  it  was  held  that  the  plaintiff  could  not  recover. 
So,  in  this  case,  the  carrier  requires  the  goods  to  be  ''  entered 
according  to  their  value,"  which  is  not  done  ;  so  that  even  if  all 
that  relates  to  the  insurance  be  laid  out  of  the  question,  still  the 
plaintiff  cannot  recover. 

(Lawrence,  J. :  No,  the  words  are,  "  will  not  be  answerable 
unless  entered,"  he  does  not  say  "entered  according  to  the 
value,''  but  that  the  insurance  shall  be  according  to  the  value.) 

Clay  v.  Willan  is  in  point,  where  the  words  were  that  he  would 
not  be  answerable  for  goods  above  five  pounds  value,  unless 
entered  as  such,  and  a  penny  insurance  paid  for  each  pound 
value.  If  *the  carrier  were  to  say  he  would  not  be  accountable  [  •STl  ] 
for  any  of  his  acts  commissive  or  omissive,  although  they 
amount  to  gross  negligence,  that  would  be  an  exception  of  the 
very  thing,  and  the  Court  would  not  permit  such  a  contract ;  but 
that  is  not  this  case. 

Mansfield,  Ch.  J. : 

These  cases,  so  decided,  seem  to  have  decided  the  present. 
However  we  may  wish  the  law  to  be,  we  cannot  make  it  different 
than  as  we  find  it.  In  looking  into  the  books,  we  find  the 
special  acceptance  much  older  than  I  had  supposed  it  to  be.  And 
it  leads  to  great  frauds,  for  an  account  of  the  number  of  persons 
always  attending  about  these  open  waggon  yards  and  oflSces, 
every  person  standing  around  is  apprized  that  this  or  that  parcel 
contains  watches  or  jewels  to  the  amount  of  many  hundred 
pounds  ;  this  is  a  great  inconvenience,  but  however  inconvenient 
it  is,  it  seems  that  from  the  days  of  Aleyn  down  to  this  hour,  the 
cases  have  again  and  again  decided  that  the  liability  of  a  carrier 
may  be  so  restrained  ;  then  the  question  is,  whether  this  loss  is 
within  the  contract  that  has  been  made,  and  it  seems,  according 
to  one  or  two  of  the  cases,  that  it  is  not ;  for  the  losses  have  been 
of  a  very  suspicious  nature  ;  in  one  case,  the  parcel  seems  to  have 
been  lost,  before  it  left  the  yard ;  but  however,  as  there  was  no 
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EAkkiB  .    proof  here  of  express  negligence,  it  seems  that  there  must  be  a 

Pao^>^o66|  '^®  -absolute  for    a  nonsuit.     It  would,  however,  be  useless 

to  pass  any  such  statutes  to  limit  the  price  of  carriage,  if  a 

carrier  be  at  liberty  to  charge  what  he  pleases  :  the  price  must 

be  reasonable. 

Heath,  J.  was  of  the  same  opinion.  In  some  waggons 
there  are  particular  safe  places  in  the  very  center,  to  deposit 
jewels  and  articles  of  superior  value,  when  they  are  known  to 
be  such. 

[  272  ]       Lawbence,  J. : 

I  was  not  aware  of  the  cases  which  have  been  made  use  of,  for 
the  word  "  insurance."  It  is  a  very  foolish  word,  and  if  the 
defendants  had  said,  we  will  not  in  any  case  be  liable  for  the 
goods,  unless  a  certain  sum  is  paid,  according  to  the  value,  it 
would  have  been  clear  and  intelligible  ;  and  there  is  nothing 
unreasonable  in  a  carrier  requiring  a  greater  sum,  when  he 
carries  goods  of  greater  value,  for  he  is  to  be  paid  not  only  for 
his  labour  in  carrying,  but  for  the  risk  which  he  runs,  which  is 
greater  in  proportion  to  the  value  of  the  goods.  I  would  not, 
however,  have  it  understood  that  carriers  are  at  liberty  by 
law  to  charge  whatever  they  please:  a  carrier  is  liable  by 
law  to  carry  every  thing  which  is  brought  to  him,  for  a  reason- 
able sum  to  be  paid  for  the  same  carriage ;  and  not  to  extort 
what  he  will. 

Chambre,  J. : 

I  am  of  the  same  opinion.  The  defendants  say  they  will  not 
be  insurers,  we  will  not  enter  into  that  situation  at  all,  unless 
we  are  paid  according  to  the  value.  Therefore  there  must  be  a 
nonsuit. 

V       QV    THE 
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ACTIO  personalis  moritur  cum  person^.    See  Waste  and  Contract. 

ACTION — Pending  proceedings.— The  judgment  of  one  court  of  law, 
deciding  that  money  in  the  hands  of  A.  is  the  property  of  £.,  is  no  bar  to  an 
action  in  another  Court  by  C.  against  A.,  claiming  the  same  money  as  C.'s 
property. 

A  ioTeign  attachment  pending  is  no  bar  to  an  action  imtil  judgment  be 
recovered  in  the  attachment.    Nathan  v.  Oile«^  Oilea  v.  Nathan    .     581,  584 

ABTJLTEKATION  —  Mixing  alum  with  bread.  See  Criminal 
Law,  3. 

ABVOWSON — Sale  of— Simony. — The  patron,  bein^  also  rector  of  £., 
agreed  for  8,750/.  to  convey  to  D.,  clerk,  the  advowson  m  fee,  and  imme- 
diately to  resign  the  rectory  and  present  D.  thereto,  pay  all  expenses,  and 
allow  D.  60/.  for  dilapidations,  and  that  D.  should  have  the  profits  from  a 
day  then  past.  The  ordinary  refused  to  accept  the  vendor's  resignation, 
whereon  D.  agreed  with  the  patron  for  the  purchase  of  the  advowson  at 
8,000/.,  allowing  60/.  for  dilapidations,  and  he  was  to  be  entitled  to  the 
profits  of  the  rectory  from  the  same  past  day.  And,  four  days  after,  the 
vendor  agreed  to  grant  him  a  lease  of  the  tithes  for  the  vendor's  lite  at  a 
pepper-corn  rent.  The  conveyances  were  executed,  and  money  paid.  Upon 
the  death  of  the  vendor,  the  King  presented  to  that  turn  for  simony,  and 
upon  the  death  of  the  King's  clerk,  the  heir  of  the  vendor  disturbed  the 
purchaser,  insisting  that  the  grant  of  the  advowson  was  void  by  reason  of 
oLmony  :  Held,  that  the  conveyance  purporting  to  carry  the  whole  advowson, 
including  the  next  presentation,  was  at  all  events  (assuming  the  contract  to 
be  simoniacal),  no  farther  void  than  the  simoniacal  part  of  the  transaction, 
which  could  touch  only  the  next  presentation,  extended ;  and  that  so  much 
of  the  conveyance  as  applied  to  the  legal  part,  the  fee  of  the  advowson,  was 
to  be  supported.     Greenwood  v.  The  Bishop  of  London   ....     C27 

And  set  Practice,  5. 

AItBITBATION.--l.  Action  to  enforce  award— Plea.  —  Partiality 
and  improper  conduct  in  an  arbitrator,  in  making  his  award  without  hearing 
the  defendant  and  his  witnesses,  cannot  be  pleaded  in  bar  to  an  action  on 
the  bond,  conditioned  for  the  performance  of  the  award ;  but  is  only  matter 
for  application  to  the  equitable  jurisdiction  of  the  Court  to  set  aside  the 
award.  Neither  can  a  parol  agreement  between  the  parties  to  waive  and 
abandon  the  award  be  pleaded  to  such  action.    Braddick  v.  Thompson  .     751 

2.  Death  of  party  before  award. — Whero  a  cause  is  referred 

to  arbitration,  the  death  of  one  of  the  parties,  at  any  time  before  the 
award  made,  is  a  revocation  of  the  arbitrator  s  authority ;  and  the  Court  will 
set  aside  an  award  made  subseqH6jQtly,.t9  s}ic}i  deatl^  ./Potts.y.  Ward  .    680 

3.  Award  void  for  ille^liiy. — An  award  betweei^^  lessee  and  a 

neighbour,  awarding  an  act  to  be  done  for'  the  benefit  of  the  latter  by  the 
lessee,  which  would  t)e  waste  lipfn  the  estate  of  tl^e, lessor^  is  bad.  Alder  v. 
Savill '•.*..         .Vv  .    -^   .!/!    .        .     551 


AKTiEST— 1.  Arrest  by  wi^on^, 
arrested  by  a  wrong  christian-name, 


ae.-^'Where  a  defendant  has  been 
^()f  th^.^heiifi  re^iibid,  *'  I  have  taken 
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A.  B.  sued  by  the  name  of  C.  B.  /'  the  sheriff  is  a  ti'espassar ;  and  the  Court 
will  set  abide  an  attachment  issued  against  him  for  not  bringing  in  the  body. 
R,  Y.  The  Sheriff  of  Surrey 670 

ABBEST— 2.  Privilege  of  Consul. — A  resident  merchant  of  London, 
who  is  appointed  and  acts  as  consul  to  a  foreign  prince,  is  not  a  '*  public 
minister '  of  the  foreign  state  exempt  from  process  oy  the  Act  of  7  Ann.  12 ; 
nor  is  he,  by  the  law  of  nations,  entitled  to  the  like  privilege  with  an 
ambassador.     Vivea^h  v.  Becker^  Dxvttt  v.  Becker 488 

ASSTJMPSIT—Earnings  of  apprentice— Waiver  of  tort  by  master. 

— The  plaintiff's  apprentice  deserted  from  the  plaintiff's  ship  and  went  on 
boai-d  the  defendant  s,  and  secreted  himself  until  the  defendant's  ship  sailed, 
when  ho  discovered  himself  to  the  defendant,  and  was  allowed  to  work  bis 
passage  to  II.,  for  which  place  both  ships  were  bound.  The  two  ships  were 
within  hail  on  the  way,  and  on  arrival  at  II.  the  apprentice  was  willing  to 
rctui-n  to  the  plaintiff's  service,  but  the  defendant,  although  the  plaintiff's 
ship  was  short-handed,  persuaded  him  to  continue  on  board.  Hold,  that  the 
plaintiff  mi^ht  waive  the  tort,  and  recover  in  assumpsit  for  the  services  of 
the  apprentice  after  arrival  at  II.     Foster  v.  Stewart     ....    459 

BAUr— Defendant  in  other  custody. — ^The  defendant  having  given 
bail  to  the  action,  and  being  in  custody  of  the  sheriffs  of  London  iinder  an 
extent  of  the  Crown,  this  Court  held,  that  they  could  not  ^nt  his  bail  a 
habeas  corpus  to  bring  him  up  and  render  him  in  their  discharge  to  the 
I'leet,  without  the  consent  of  the  Crown.  And  under  the  same  circum- 
stances thoy  refused  peiniis.sion  to  enter  an  exoneretur  on  the  bail-piece. 
Iludyson  v.  i  tmpte  ..........     567 

BANKBTJPTCT— 1.  Act  of  by  individual  partner.— One  of  three 
partners  in  a  banking  concern  who  resided  at  the  place  where  the  banking 
house  was,  and  was  the  only  partner  who  transacted  the  business  (the  other 
two  residing  at  a  distance),  absented  himself  from  the  banking  house, 
shut  it  up  and  stopped  payment :  Held,  that  this  was  not  evidence  of  a  joint 
act  of  bankruptcy  by  aU  three.     Mills  v.  Bennett 348 

2.  As  bar  to  Execution. — A  bankruptcy,  occurring  after  verdict 

for  the  defendant  and  befora  judgment,  and  subsequent  certificate  are  no  bar 
to  an  execution  after  judgment,  sued  out  against  the  plaintiff  for  the  costs 
of  the  action.     Walker  v.  Barnes 655 

3.  Broker's  right  to  set  off  losses  against  premiums  due  to 

insolvent  underwriter. — Where  brokers  effected  policies  of  assurance 
on  ^oods  oil  accoimt  of  their  principals,  but  in  their  own  names,  and 
accepted  bills  di-awn  on  them  on  account  of  the  goods,  which  were 
consigned  to  them,  and  lost  before  arrival :  Held,  that  they  might  set  off 
such  losses  in  an  action  brought  bv  the  assignees  of  the  underwriter  (since  a 
banki'upt),  for  premiums,  alQiougn  they  had  not  any  commission  del  credere ^ 
and  the  losses  were  not  adjusted.    Parker  v.  Beasley     ....     299 

4.  Adjudication  upon  debt  not   due  at  time  of  petition. — 

To  maintain  an  adjudication  of  bankruptcy,  the  petitioning  creditor's  debt 
must  be  due,  and  must  have  been  incurred  previously  to  an  act  of  bank- 
ruptcy.    Ex  parte  Wells 209 

5.   Assignee's   right    to    indemnity    against    covenants    in 

lease. — ^The  assignees  in  bankruptcy  of  a  lessee  who  had  assigned  the 
lease  by  way  of  moi-tgage  before  lus  bankruptcy  are  not  generally  entitled 
to  claim  an  indemnity  against  the  covenants  of  the  lease  from  a  purchaser  to 
whom  they  have  agreed  to  sell  the  equity  of  redemption  of  such  lease. 
Wilkins  V.  Fry 110 

6.    Dormant    partner's    share    in   partnership — Property  in 

possession  of  apparent  partner. — The  share  of  a  secret  partner  in  the 
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joint  stock  in  trade,  being  in  the  possession  of  an  apparent  partner,  and  the 
sole  ostensible  trader,  is  not  liable  to  the  bankruptcy  of  the  latter,  as  being 
within  the  reputed  ownership  clause  of  the  (former)  Act  of  21  James  I. 
0.  19 :  the  bankrupt  having  such  an  interest  and  qualified  property  in  the 
secret  partner*s  share,  as  to  destroy  the  essential  requisites  of  a  true  and 
independent  ownership  on  the  one  hand,  and  of  a  fraudulent  and  reputed 
ownership  on  the  other.     Coldwell  v.  Gregory 699 

BANKRUPTCY— 7.  Set-off— Mutual  credit.— Three  partners.  A.,  B. 
and  C,  deliver  bills  to  D.  for  a  special  purpose;  A.  and  B.  become  bank- 
rupts. In  an  action  by  their  assignees  agamst  D.  for  the  proceeds  of  the 
bills :  Held  that,  C.  not  having  been  made  bankrupt,  this  was  not  a  case 
of  mutual  credit  within  5  Geo.  11.  c.  30,  s.  28,  so  as  to  entitle  the  defendant 
to  set  off  the  bills  against  a  debt  due  to  him  from  A.,  B.  and  C.     Staniforth 

v.  FellowtB 672 

And  see  Debt,  Evidence,  2,  and  Practice,  1. 

BIGAMY.     See  Criminal  Law,  1. 

BILIi  OF  EXCHANGE — 1.  Payment  and  ]partial  cancellation  by 
drawer. — ^Where  the  drawer  of  a  bill  payable  to  his  own  order,  and  indorsed 
by  him  to  T.  and  by  T.  to  B.,  upon  tne  bill  being  dishonoured,  paid  the 
amount  to  B.,  who  struck  out  his  own  and  T.*s  indorsement,  and  returned 
it  to  the  drawer,  and  the  drawer  afterwards  passed  it  to  the  plaintiff : 
Held,  that  the  plaintiff  might  recover  against  the  acceptor.  Callow  v. 
Lawrence 423 

2.  Forged  bill.    See  Money  paid. 

And  see  Partnership,  2. 

BOND — ^Alteration  by  stranger  after  execution  — Bond,  conditiono<l 
to  pay  lOOZ.  by  six  equal  payments  of  16/.  135.  4rf.  on  the  3rd  of  October  in 
every  year  until  the  full  sum  of  one  pounds  was  paid.  A  stranger  inserted 
the  word  **  hundred  "  between  one  and  pounds  :  Held,  that,  the  sense  being 
sufficiently  manifest  before  the  alteration,  that  the  condition  was  for 
payment  of  100/.  by  six  yearly  instalments  of  16/.  13a.  Ad. ;  the  insertion  of 
the  word  **  hundred  *'  did  not  alter  the  sense,  and  was  therefore  immaterial, 
and  did  not  destroy  the  bond.     Waugh  v.  Bussell 624 

BRIDGE — 1.  Repair. — ^Upon  an  indictment  against  the  inhabitants  of 
a  county  for  not  repairing  a  public  bridge,  it  is  competent  to  the  def endante 
to  give  evidence  of  the  bridge  having  been  repaired  by  private  individuals. 

A  bridge  may  be  a  public  bridge,  which  is  iised  bv  the  public  at  all  such 
times  as  are  dangerous  to  pass  through  the  river,  k,  v.  The  Inhabitants  of 
Northampton 241 

2.  Where  a  person  about  forty-five  years  back  erected  a  mill 

and  dam  thereto  for  his  own  profit,  per  quod,  he  deepened  the  water  of  a 
ford  through  which  there  was  a  public  highway,  but  the  passage  through 
which  was,  before  the  deepening,  very  inconvenient  at  times  to  the  public, 
and  the  miller  afterwards  built  a  bridge  over  it,  which  the  public  had  ever 
since  used  :  Held,  that  the  county  and  not  the  miller  were  chargeable  with 
the  reparation.     R,  v.  The  Inhabitants  of  the  County  of  Kent         .        .     331) 

CARRIER. — 1.  Liability  for  loss  of  goods— Notice  as  to  goods 
above  specified  value. — ^Where  one  delivered  goods  of  above  5/.  value  to 
common  carriers  to  carry  by  the  mail,  paying  no  extra  price;  and  by  a 
public  notice  which  had  before  reached  the  owner  the  carriers  had  declared 
they  would  not  be  accountable  for  any  package  above  the  value  of  5/., 
unless  insured  and  paid  for  accordingly :  Held,  that  the  goods  having  been 
sent  by  a  different  carriage  and  lost,  the  owner  could  not  recover  the  value 
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against  the  carriers ;  for  the  loss  happened  by  no  tortious  oonversion  nor 
by  a  renimoiation  of  their  character  as  oommon  carriers,  but  only  by  a 
negligent  discharge  of  their  duty  as  such.     Nicholson  y,  Willan    .  745 

CABBIEK— 2.  I^iability  for  the  Loss  of  Goods.— If  a  carrier  gives 
notice  that  he  will  not  be  accountable  for  goods  above  the  value  of  207. 
unless  entered  and  an  insurance  paid,  over  and  above  the  price  charged 
for  carriage,  according  to  their  value,  a  person  who  enters  silk  exceedmg 
the  value  of  201, ,  and  does  not  pay  the  insurance,  cannot  recover  any  part  of 
the  value  of  the  goods,  if  lost.  Although  the  price  he  agrees  to  pay  for 
the  carriapre  of  the  silk  is,  on  account  of  its  superior  value,  higher  than  the 
ordinary  price  charged  for  the  carriage  even  of  bulky  articles.  And  although 
the  carrier  does  not  prove  that  the  loss  happened  by  any  of  those  accidents 
against  which  the  law  makes  him  an  insurer.  The  carrier  is  not  bound 
to  prove  that  he  used  reasonable  care.     Harris  v.  Fackwood  .        .     755 

GATTIiE — ^Pigs  are  cattle  within  the  meaning  of  9  Qeo.  I.  c.  22. 
jR.  V.  Chappie 736 

GHABITT— 1.  Breach  of  trust. — Breach  of  a  trust  of  a  charity,  by 
pulling  down  a  chapel,  and  selling  the  materials,  and  converting  burying- 
ground  to  other  uses,  relieved,  and  a  conveyance  to  new  trustees  directed. 
£x  part^  GreenhoMe 211 

2.  Mortmain  Act  (9  Geo.  H.  c.  36) — Grant  in  possession. — 

Grant,  by  indenture  executed  more  than  twelve  months  before  the 
grantor's  death,  and  duly  enrolled,  of  a  house  and  premises  held  under 
a  church-lease,  to  T.  C.  Cambridge,  in  trust  for  the  rector  of  Gr.  valid,  under 
the  Statute  of  Mortmain,  and  not  affected  by  the  circumstance  of  the  grantor 
being  himself  rector  of  G.  at  the  time  of  tne  grant,  and  retaining  the  deed 
in  his  own  possession.     The  Attorney -General  v.  Munhy        .         .         .     124 

COMMON— 1.  Inclosure — Allotment  to  lord  in  respect  of  de- 
mesnes.— A  lord  of  the  manor  was  held  entitled  to  an  allotment  under  an 
Inclosure  Act,  in  respect  of  his  demesnes  of  the  manor,  over  and  above  the 
allotment  awarded  to  him  by  the  Act  in  respect  of  his  right  as  lord  of  the 
manor.     Arundell  v.  Viscount  Falmouth 305 

2.  Bights  over  different  wastes. — If  a  person  who  has 

common  in  the  manor  of  A.,  and  common  in  the  manor  of  B.  for  all  his 
cattle  levant  and  couchant,  on  his  tenement  in  A.,  receives  under  an  Act  for 
enclosing  the  wastes  in  A.  an  allotment  in  satisfaction  of  his  common  in  A., 
he  is  nev<  rtheless  entitled  under  an  Act  for  enclosing  the  wastes  in  B.  to  an 
allotment  thereof  in  respect  of  his  common  in  B.,  and  that  to  the  same 
extent  as  if  he  had  never  had  any  common  or  allotment  in  A.  Banoick  v. 
Matthews 521 

3.   Prescription. — A  copyholder  who  has   common  in  a  waste, 

without  the  manor  of  which  his  copyhold  is  parcel,  has  it  as  annexed  to  the 
land,  and  not  to  his  customary  estate,  and  must  prescribe  in  a  que  estate 
through  his  lord,  for  him  and  all  his  customary  tenants  thereof.  Barwidc 
V.  MattheiDs 521 

CONSPIBACT  to  raise  the  price  of  Stock.     See  Criminal  I^aw,  2. 

CONSUL — Privilege  from  arrest.     See  Arrest,  2. 

CONTEMPT  —  Belease  —  Affidavit  of  tender  of  costs.  See 
Practice,  3. 

CON  TBACT— Breach  of  promise  of  marriage — ^Actio  personalis 
moritur  cum  person^. — An  administrator  cannot  have  an  action  for  a 
breach  of  promise  of  marriage  to  the  intestate,  where  no  special  damage  is 
alleged.     Charnberlain  v.  Williamson 295 
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COFTHOI^D — 1.  CuBtom  to  cut  timber. — Where  by  agreement  dated 
1656,  between  the  lord  and  certain  tenants  of  customary  tenements  within 
a  manor,  the  tenants  covenanted,  that  they,  their  heirs  cr  assigns,  would 
not  cut  down,  sell,  or  dispose  of  any  wood  standing  or  growing,  or  here- 
after to  stand  nr  gtow,  without  the  licence  of  the  lord,  and  the  lord 
coyenanted  to  set  out  yearly,  upon  request  of  the  tenants,  sufficient  for  the 
repairing  of  their  houses,  &c.  and  other  necessary  uses  in  and  about  the  said 
tenements,  and  that  in  case  of  the  tenants,  their  heirs,  or  assigns,  should 
plant  any  wood  upon  the  said  tenements,  it  should  be  lawful  for  them  to 
cut  down,  use,  and  dispose  of  all  or  any  such  wood  for  repairing  their 
hou^es,  &c.  or  for  any  other  their  necessary  uses  without  distuibance  of  the 
lord :  Held,  that  defendant,  who  was  tenant  of  one  of  the  customary  tene- 
ments comprised  in  the  above  agreement,  was  not  entitled  without  licence 
of  the  lord  to  cut  down  and  sell  wood  which  had  been  planted  on  the  t  ne- 
ment  by  a  tenant  since  the  agreement,  and  that  having  so  done,  the  lord 
might  maintain  trover  against  her  for  the  wood.    Blackett  v.  Lowes     .    324 

2    Guardianship  of  infant  copyholder. — There  being  no  custom 

of  the  manor  for  appointing  a  guardian,  the  mother  of  an  infant  copvholder 
under  fourteen  was  holden  to  be  guardian  by  law  of  the  copyhold,  and 
therefore  entitled  to  reside  irremoveably  on  the  estate.  R,  v.  Inhabitants  of 
Wilhy 328 

3.  Grant  of  waste. — ^A  grant  of  parcel  of  the  waste  of  the  manor  to 

A.  and  his  heirs  by  way  of  increase  to  his  copyhold,  by  such  services  as  the 
<;opyhold  was  subject  to,  for  which  £.  paid  a  fine  of  10«.,  was  held  not  to 
enure  as  copyhold,  there  being  no  custom  to  warrant  such  grant  nor  as  an 
estate  in  fee-simple.    R,  v.  Inhabitants  of  Wilby 328 

And  see  Will,  Id. 

COPYBIGHT — ^Assig^nment. — An  assignment  of  copyright  of  a  song 
must  be  in  writing,  in  order  to  entitle  the  assignee  to  maintain  an  action  on 
the  case  for  pirating  it.     Power  v.  Walker 378 

COSTS.    See  Practice,  1 — 4. 

COVENANT— 1.  Action  by  heir.— Upon  a  covenant  with  A.  and  his  heirs 
to  do  all  lawful  and  reasonable  acts  for  further  assurance  upon  request,  and 
a  request  made  by  the  purchaser  in  his  life  to  levr  a  fine,  and  neglect  so  to 
do,  the  ancestor  not  being  evicted  in  his  life,  but  tne  heir  being  evicted  i^ter- 
wards,  the  heir  may  maintain  an  action  upon  the  request  of  the  ancestor, 
and  refusal  made  to  him.    King  v.  Jones 533 

2.  Indemnity  against.    See  Bankruptcy,  o. 

And  see  I<andlord  and  Tenant,  1 — 3. 

CBIMINAX  LAW — 1.  Bigamy.— On  an  indictment  for  bigamy,  if  the 
£rst  marriage  was  by  banns,  it  is  no  objection  that  the  parties  did  not  reside 
in  the  parish  where  the  banns  were  published  and  the  marriage  celebrated. 
R.  V.  Hind 740 

2.  Conspiracy  to  raise  the  price  of  stock. — It  was  held  an  indict- 
able offence  to  conspire  on  a  particular  day  by  false  rumours  to  raise  the  price 
of  the  public  government  fimds,  with  intent  to  injure  the  subjects  who  should 
purchase  on  that  day,  and  that  the  indictment  was  well  enough  without  spe- 
cifying the  particular  persons  who  purchased,  as  the  persons  intended  to  be 
injured.    R,  v.  De  Berenger 415 

3.  Form     of     Indictment.  —  Indictment     against     defehdant, 

who  was  employed  to  make  bread  for  the  military  asylum,  charg- 
ing that  he  debvered  to  J.  H.  divers  loaves,  as  for  ^ooii  household 
bread,  for  the  use  and  supply  of  the  said  asylum  and  the  children  belonging 
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thereto,  whereas  the  said  loayes  were  not  good  household  bread,  but  con- 
tained diyers  noxious  and  unwholesome  materials,  not  fit  for  the  food  of 
man ; — was  held  sufficient.  For,  the  particular  species  of  noxious  materials 
being  presumably  within  the  knowledge  of  the  defendant,  it  was  not  neces- 
sary to  specify  them;  and,  the  prolmble  consec^uences  of  the  act  being 
injurious,  the'  intention  to  injure  might  be  mf erred  without  express 
statement  of  it.    B,  v.  Dixou 381 

CBimNAL  LAW — 4.  Obtaining  money  by  false  pretences- 
Special  averment  as  to  falsehood  of  pretences.— An  indictment  on 
30  George  II.  c.  24,  for  obtaining  money  by  false  pretences,  must  negative 
by  special  averment  the  truth  of  the  pretences ;  it  is  not  enough  to  diarge 
that  the  defendant  falsely  pretended,  &c.  (setting  forth  the  pretences),  by 
means  of  which  said  false  pretences  he  obtained  tiie  money,  &c. ;  therefore 
for  want  of  such  averment  in  the  indictment  the  Court  reversed  the  judg- 
ment.   B.  V.  Ferrott 280 

DEBT — Equitable  assignment.— J.  H.  before  her  bankruptcy,  being 
pressed  to  discharge  a  debt,  giving  to  her  creditor  a  draft  on  the  executor  of 
a  debtor  of  hers,  which  draft  the  executor  promised  to  discharge  on  receiving 
assets,  is  a  good  equitable  assignment  of  the  debt,  and  available  against  Um 
assignees  of  J.  B.    Ex prirte  Alderson 208 

DEED — 1.  Alteration  by  stranger  after  execution.    Set  Bond. 
2.  Attestation.    £fM  Power,  1. 

DEFAMATION — Accusation  of  insolvency- — ^Words  not  set  out  in 
pleadings. — In  a  declaration  for  slander  of  plamtifP  in  his  trade,  a  count 
alleging  that  the  defendant,  in  a  certain  discourse  in  the  presence  and  hear- 
ing of  divers  subjects,  falsely  and  maliciously  charged  and  asserted  and 
accused  plaintiff  of  being  in  insolvent  circumstances,  and  stating  special 
damage,  but  without  setting  out  the  words,  is  ill,  and  if  it  be  joined  with 
other  counts,  which  set  out  the  words,  and  a  general  verdict  given,  the  Court 
will  arrest  the  judgment.     Cook  v.  Cox 432 

DE8EBTEB — Expenses  of  conveyance.— A  justice  before  whom  a 
deserter  is  brought  and  committed  to  the  county  gaol,  may,  if  the  deserter  is 
unable  to  bear  the  charges  himself,  direct  the  expenses  of  conveying  him 
thither  to  be  paid  by  the  treasurer  of  the  county,  to  the  constable  of  the 
parish  who  found  and  apprehended  him  in  the  parish,  and  conveyed  him  to 
the  gaol.    B.  v.  Pierce 410 

DISC0VEB7.     See  Practice,  o. 

DISTBESS— For  rent — Goods  appraised  but  not  sold.— Neither  the 
removal  of  a  distress  for  rent  from  the  demised  premises  after  five  days,  nor 
an  appraisement  of  the  distress,  takes  away  the  tenant's  right  to  replevy. 
Javob  v.  King 550 

EASEMENTS— 1.  Obstruction  of  light.— Occupier  of  one  of  two  houses 
built  nearly  at  the  sanie  time,  and  purchased  of  the  same  proprietor,  may 
maintain  a  special  action  on  the  case  against  the  tenant  of  the  other,  for 
obstructing  his  window-lights  by  adding  to  his  own  building,  however  short 
the  previous  period  of  enjoyment  by  the  plaintiff.     CompUm  v.  Bicharda 

682 

2.  Biprht  of  way — Extinguishment  by  unity  of  i>08ses8ion. — 

Unity  of  seisin  of  the  land  to  which  a  right  of  way  is  appurtenant^  with  the 
land  over  which  the  way  lies,  extinguishes  the  right  of  way. 

But  if  there  is  a  subsequent  severance,  the  continued  use  of  the  way  may 
be  given  in  evidence  of  its  necessity,  although  the  owner  claiming  such  way 
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of  necessity  lias  acquired  other  land  throug:li  which  it  would  be  physicsdly 
possible  to  make  a  way — no  such  way  having  been  in  fact  made  or  used. 
Buckhy  v.  Colea 608 

ELECTION— Presumption.— il0A2»y  y.  PaZmer       .        .        .        .116 

ESTATE  TAIL.     See  Will,  8. 

EVIDENCE — 1.  Admissibility  of  evidence  improperly  obtained. — 
Although  a  person  has  been  improperly  examined  before  commissioners 
of  bankruptcy  upon  a  subject  unconnected  with  the  interests  of  the  bankrupt 
estate,  with  a  view  to  procure  eyidence  in  an  action  depending  against  him, 
the  examination  may  be  used  as  eyidence  by  the  plaintiff  at  the  trial  of  the 
action,  and  the  Judge  at  Nisi  Prius  cannot  inquire  into  the  abuse  of  the 
authority  of  the  great  seal  by  which  the  examination  was  obtained.  Stock- 
gleih  y.  De  Tastet 720 

2.  Excise  appeal— Witness  not  examined  at  origincd  hearing. 

— The  commissioners  of  appeals  in  matters  of  excise  cannot  reject  the  testi- 
mony of  witnesses  tendered  for  the  appellant,  upon  appeal  to  them  against  a 
conyiction  by  the  commissioners  of  excise,  uj)on  the  ground  that  such  wit- 
nesses were  not  examined  at  the  original  heanng.  B,  y.  2'he  CommiBsionera  of 
Appeals 446 

3.  Of  reputation    as    to    facts.— Evidence  that  the  tenants  of 

defendant's  estate  for  thirty  years  and  upwards  had  publicly,  and  without 
interruption  from  the  lord,  and  with  his  knowledge,  cut  and  sold  the  planted 
wood  on  the  estate  in  large  quantities,  is  admissible ;  but  eyidence  of  repu- 
tation that  the  tenants  of  defendant's  estate  had  the  right  of  cutting  and 
selling  planted  wood  was  held  not  to  be  admissible.    Blackett  v.  Lowes,    324 

4.  Of  title  to  land. — Proof  of  possession  of  land  and  pernancy 

of  the  rents  is  prima  facie  eyidence  of  a  seisin  in  fee.  But  proof  of  foriy 
years  subsequent  possession  by  a  daughter  while  a  son  and  heir  lived  near 
and  knew  the  fact,  is  much  stronger  evidence  that  the  first  possessor  had 
only  a  particular  estate.     Jayne  v.  Price 518 

5.  Documentary— Examined  copy  of  judgment  roll. — In  an 

action  by  plaintiff  claiming  under  an  elegit  for  use  and  occupation,  an 
examined  copy  of  the  jud^ent  roll,  containing  the  award  of  elegit  and 
return  of  the  inquisition,  is  evidence  of  plaintiff's  title,  without  proving  a 
copy  of  the  elegit  and  of  the  inquisition.    BamshoUom  v.  Biickhurst     .     352 

6.  Letter  found  upon  Prisoner. — Though  a  letter  found 

upon  a  prisoner  may  be  read,  it  is  no  evidence  of  the  facts  it  states,  they 
must  be  proved  by  other  evidence.    B,  v.  Plumer         .        .        .        .741 

7.  Post-mark. — ^The  post-office  marks,  in  town  or  country, 

proved  to  be  such,  are  evideace  that  the  letters  on  which  they  are  were  m 
the  office  to  which  those  marks  belong  at  the  dates  those  marks  specify.  B, 
v.  Plumer 741 

8.  Of  award.     See  Highway,  2. 

9.  To  explain  ambiguous  award.    See  Boad,  1. 

EXCISE— Appeal— Witness  not  examined  at  original  hearing. 
See  Evidence,  2. 

EXECTTTION— 1.  Amendment  of  mistaken  return  to  writ  of  fl.  fa. 
— If,  to  a  writ  of  venditioni  exponas  for  ^oods  already  taken  in  execution, 
with  a  clause  of  fieri  facias  for  the  residue,  the  sheriff  return  that  he  has 
made  of  the  said  goods  20/.,  but  omit,  by  mistake,  to  retiim  nulla  bona  to 
the  fieri  facias^  the  Court  wiU  allow  the  sheriff  to  amend  the  return,  and  will 
set  aside  an  attachment  issued  against  him  for  not  making  the  return.  B, 
Y.  The  Sheriff  of  Monmouth 67S 

R.R. — ^VOL.  XV,  3d 
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EXXCTTTIOK — 2.  Interest  of  yearly  tenant  remaining  after  Ids 
agreement  to  assign* — An  ontgoing  tenant  haying  agreed  to  assign  the 
remainder  of  his  term  to  the  incoming  tenant,  the  sheriff,  before  an  actoal 
assipTiment  made,  may,  imder  an  execution  against  the  outgoing  tenant,  sell 
his  mterest  in  such  remaining  term,  and  set  upon  it  the  same  yalue  that  the 
incoming  tenant  had  agreed  to  giye  for  it.    Sparrow  y.  The  Earl  of  Bristoi. 

666 

3.  Bankruptcy  as  bar  to.    See  Bankruptcyi  2. 

SXEOUTOH— Action  against—Pleading. — An  executor  who  is  made 
defendant  in  an  action  of  debt  on  a  simple  contract  of  his  testator,  may,  eyen 
after  pleading  the  general  issue,  plead,  as  mattor  arising  after  action  brought, 
a  judgment  recoyered  against  nim  in  another  action  of  debt  on  a  simple 
contract.    Prince  y.  Nicholson 612 

FI8HEBY— <*  Sea-fisli."~'The  stat.  3  Jac.  I.  c.  12,  which  prohibits 
persons  from  '*  willingly  taking,  destroying,  or  spoiling  any  spawn,  fry,  or 
orood  of  any  sea-fish  in  any  weir  or  other  engme  or  deyice  whatsoeyer,'* 
seems  not  to  comprehend  shell-fish,  and  if  it  does,  it  means  a  taking  for 
destruction,  and  not  a  taking  of  oyster  spawn  for  the  purpose  of  remoying  it 
to  beds,  for  farther  growth  and  maturity  to  make  it  marketable.  Bridger 
T.  Richardson 355 

GOODS  (SALE  OF)— 1.  Broker's  liabiUty  to  principal  for  bill 
drawn  by  kim  for  price  of  goods. — If  a  broker,  who  being  employed  to 
sell  goods,  sells  them  for  a  bill  at  two  months,  himself  draws  on  the  buyer 
for  the  amount,  he  is  answerable  on  the  bill  to  his  principal.  Le  Fevre  t. 
Uoyd 644 

2.  Kistake  of  broker  as  to  quality  of  goods. — If  a  broker, 

employed  both  by  seller  and  buyer,  negotiates  a  sale,  but  by  misteke 
dehyers  to  the  seyeral  parties  sale-notes  differently  describing  the  goods,  no 
contract  arises.     Thornton  y.  Kempeter  .,..«•.     658 

3.  Delivery. — ^The  plaintiffs  sold  10  out  of  18  tons  of  flax,  then 

lyinff  in  mate  at  defendante'  wharf,  at  so  much  per  ton,  to  be  paid  for  by  the 
vendee's  acceptance  at  three  montlis,  and  gaye  the  yendee  an  order  on 
defendante  (the  wharfingers)  to  deliver  10  tons  to  yendee  or  order,  which 
defendante  entered  in  their  books,  but  the  quantity  to  be  deliyered  was  to  be 
ascertained  by  the  wharfingers  weighing  it  (the  mate  being  of  unequal  quan- 
tities, so  that  a  fraction  of  a  mat  might  be  required),  and  an  allowance  for 
tare  and  draft  was  to  be  made  by  the  weight :  Held,  that  the  sale  was  not 
complete  to  pass  the  property,  those  acte  not  haying  been  done  by  the 
wharfingers,  nor  any  delivery  made ;  and  that  plaintiffs,  upon  the  insolvency 
of  the  yendee,  might  countermand  the  deliyery.    BiM  v.  Davis  .        .    288 

4.  S.,  who  had  30  tons  of  hemp  at  his  wharfingers',  sold  10 

tons  of  it  at  £110  per  ton,  payable  by  the  purchaser's  acceptence,  and  gave 
the  wharfingers  an  order  to  weigh  and  dehyer.  The  order  was  entered  and 
goods  transferred  in  the  wharfingers'  books.  Before  the  hemp  was  weighed 
off,  or  bill  accepted  or  drawn,  the  purchaser  stopped  payment :  Held,  that 
the  weighing  being  a  term  precedent  to  the  delivery,  the  sale  was  incomplete, 
and] the  vendor  might  recover  back  the  hemp.     Shepley  v.  Davis  .        .    598 

5.  Goods  of  quality  inferior  to  sample. —Where  unon  a  sale  of 

goods,  the  seller  produces  a  sample,  and  represente  that  the  bulk  is  of  equal 
quaLty,  if  there  be  a  sale-note  which  does  not  refer  to  the  sample,  this  is 
not  a  sale  by  sample ;  and  if  the  goods  turn  out  to  be  of  inferior  quality,  the 
purchaser's  remedy  is  by  an  action  on  the  case  for  a  deceitful  representa- 
tion.    Meyer  v.  Everth 722 

6.  Property  in  goods. — A.  being  indebted  to  the  plaintiff,  aocepte 

an  order  to  purchase  goods  for  him  at  H.,  and  puts  them  on  board  the  plain- 
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tiff's  Teasel  sent  for  them,  as  the  plaintiff's  goods,  advises  him  of  the  shipment 
for  the  plaintiff's  risk  and  on  his  account,  and  remits  him  the  invoioes.  He 
procures  the  master  to  sign  biUs  of  lading  to  the  order  of  blank,  assuring 
idm  it  is  immaterial.  He  then  draws  on  the  plaintiff,  and  transmits  the 
bills,  and  bill  of  lading  to  an  agent  in  this  country,  witii  instructions,  that 
if  the  plaintiff  does  not  accept  the  bills,  the  ag^ent  should  indorse  over  the 
bill  of  lading  to  the  payee  oi  the  bills,  which  is  accordingly  done :  Held, 
that  the  property  in  the  goods  was  changed  by  the  delivery  on  board  the 
plaintiff's  ship,  and  that  the  subsequent  mdorsement  of  the  bill  of  lading 
was  inoperative.     Ogle  v.  Atktruon 647 

GOODS  (SAIiE  OF)— 7.  Sale  by  sheriff's  auctioneer-— Implied 
warranty  as  to  title. — ^The  law  raises  an  implied  promise  in  a  sheriff 
selling  goods  taken  in  execution,  that  he  does  not  know  that  he  is  destitute 
of  title  to  the  goods.    Feto  v.  Blades 609 

8.  Statute  of  Frauds — Parcels  bill.— A  bill  of  parcels,  in  which 

the  name  of  the  vendor  is  printed,  and  that  of  the  vendee  written  by  the 
vendor,  is  a  sufficient  memorandum  of  the  contract  within  the  Statute  of 
Frauds  to  charge  the  vendor.    Schneider  v.  Norru       .        .        ,        .    250 

HIGHWAY— 1.  Presumption  of  dedication. — Where  a  way  has  been 
used  by  the  public  for  a  great  number  of  years  over  a  close  in  the  hands 
of  a  succession  of  tenants,  the  privity  of  the  landlord,  and  a  dedication  by 
him  to  the  public  may  be  presumed,  although  he  was  never  in  the  actual 
possession  of  the  close  himself,  and  he  is  not  proved  to  have  been  near  the 
spot.    Rex  V.  Barr 721 

2.  Repair — Evidence  of  award. — ^TJpon  an  indictment  against 

the  pcuish  of  H.  for  not  repairing  a  highway,  an  award  made  by  commis- 
sioners under  an  Inclosure  Act,  which  awarded  the  highway  to  be  in  a 
different  parish,  was  holden  not  to  be  admissible  evidence  for  the  defendants 
without  uiewing  that  the  commissioners  had  given  the  previous  notices 
required  by  the  Act  before  they  ascertained  the  boundaries ;  it  appearing 
that  the  usage  had  not  been  pursuant  to  the  award,  the  defendant^  having 
since  the  award,  as  well  as  oefore,  repaired  the  highway.  B,  v.  Inhdbi- 
tanU  of  Haslingfield 350 

HUSBAND  AND  WIFE— 1.  Divorce  granted  on  grounds  in- 
sufficient in  England.  —  No  sentence  or  act  of  any  foreign  country 
{resorted  to  for  the  purpose)  can  dissolve  an  English  marriage  a  vinculo  matri- 
monii for  ground  on  which  it  was  not  liable  to  be  dissolved  a  vinculo  matri- 
monii in  England.     Bex  v.  Lolley 737 

2.  Uarriage  in  wrong  name. — ^A  person  whose  baptismal  and 

surname  was  A.  L.  wa6  married  hj  banns  by  the  name  of  G.  S.,  having  been 
known,  in  the  parish  where  he  resided  and  was  married,  by  that  name  only, 
from  his  first  coming  into  the  parish  till  his  marriaee,  which  was  about  threo 
years:  Held  that  the  marriage  was  valid.  B,  v.  Inhabitants  of  Billingshurst^ 
and  other  cases  reported  in  notes 474 

— -  3.  Separation — ^Husband's  liability  for  debts. — If  husband  and 
wife  live  separate,  and  he  pays  her  an  adequate  allowance  for  her  support, 
he  is  not  liable  to  be  sued  for  ner  debts. 

The  adequacy  of  the  allowance  is  a  question  of  fact  for  the  jury.  Hodg^ 
kinson  v.  Fletcher 725 

XNCLOSUBE.    See  Common  and  Bead,  1. 

INFANT— Guardianship.    See  Copyhold,  2. 

INSURANCE  (FTELEy^l,  Hazardous  risk— Coflbe-house.— A  coffee- 
house is  not  an  inn,  witnin  the  meaning  of  a  policy  of  insurance  against 

3d  2 
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fire,  enumerating  the  trade  of  an  inn-keeper,  with  others,  as  doubly 
hazardous.    Dot  d.  FiU  y.  Laming 728 

IKSX7BAKCE  (FIBE)— Hazardous  risk— 2.  Misrepresentation  as 
to  class  of  buildings  insured. — It  is  a  first  principle  of  the  law  of  insurance 
that,  when  a  thing  is  warranted  to  be  of  a  particular  nature  or  description, 
it  must  be  exactly  such  as  it  is  represented  to  be,  otherwise  the  policn^  is 
void,  and  there  is  no  contract.  A  cotton  and  woollen  mill  was  insured  as 
being  of  one  class,  and  turned  out  to  have  been  of  another  class  at  the 
time :  Held,  that  an  action  on  such  a  policy  could  not  be  sustained.  New- 
castle Fire  Insurance  Co,  t.  Macmorran 67 

INSURANCE  (MABINE).  — 1.  Averment  of  interest  in  alien 
enemy. — Plaintiff  effected  an  insurance  on  ship  in  his  own  name  and  in  the 
name  of  all  and  eyery  other  person  in  the  usual  form,  for  the  benefit  of  S.  an 
alien  enemy,  and  procured  a  licence  to  legalize  the  voyage.  And  a  loss 
happened,  and  two  years  afterwards  S.  by  letter  to  the  plaintiff  adopted  the 
insurunce:  Held,  that  the  plaintiff  might  recover  against  the  underwriter, 
averring  the  interest  in  S.     Hagedom  v.  Ofiverson         .        .        .        .317 

2.  Broker's  liability  for  negligence  in  effecting  insur- 
ance.—A  broker,  effecting  an  insurance,  omitted  to  communicate  a  material 
letter,  by  reason  whereof  the  assured  failed  in  actions  against  some  under- 
writers, and  offered  the  broker  the  defence  of  others ;  and  on  his  refusal, 
without  farther  consulting  him,  made  restitution  to  others  who  had  paid  the 
losses  without  suit :  Held,  that  the  assured  might  recover  against  the  broker 
as  well  the  amoimt  of  these  losses  so  repaid,  as  of  the  others. — Maydew  v. 
Forrester 597 

3.  Broker's  lien   upon  polic;^  for  general   balance. — 

Insurance  brokers  who  have  effected  a  policy  without  notice  that  it  is  not  on 
account  of  the  person  from  whom  they  receive  the  order,  have  a  lien  upon  it 
for  their  general  balance  due  from  him,  and  have  a  right  to  apply  to  the 
satisfaction  of  that  balance  money  received  upon  the  policy  as  well  after  as 
before  notice  that  it  belongs  to  a  third  person ;  but  if  they  pay  the  overplus 
received  after  such  notice  to  the  agent,  the  amount  may  still  be  recovered 
from  them  in  an  action  for  money  had  and  received  by  the  principal  Mann 
V.  Forrester 724 

4.  Communication  of  time  of  ship's  sailing. — ^It  is  not 

necessary  to  communicate  to  the  underwriter  the  fact  and  time  of  a  ship's 
sailing,  unless  circumstances  render  it  material  to  the  probability  of  her 
safety.    Foley  v.  Moline 541 

5.  Course  of  voyage. — Poli^  at  and  from  Pemambuoo,  or 

any  other  port  or  ports  on  the  coast  of  the  Brazils,  to  London,  warrants  the 
assured,  if  he  cannot  get  a  cargo  at  P.,  to  go  to  any  other  port  or  ports  till 
he  gets  a  cargo,  not  restricting  him  to  those  which  lie  in  the  direct  course 
between  Pemambuco  and  London.  Lambert  v.  Liddard,  Lambert  v.  Wood- 
Tnan.     Lambert  v.  Gregory 557 

6.  I^iberty  to  touch. — Policy  on  ship  **at  and  from  Antigua 

to  England,  with  liberty  to  touch  at  all  or  anv  of  the  W.  India  Islands, 
Jamaica  included."  Held,  that  the  ship  under  the  protection  of  this  policy 
might  touch  at  any  of  the  W.  India  islands,  although  not  in  the  direct  course 
from  Antigua  to  England,  and  stay  at  such  as  she  visited  the  time  necessary 
to  complete  her  homeward  cargo.    Metcalfe  v.  Parry    ....    734 

7.  Licence  to  trade. — A  licence  to  G.  F.  &  Co.  of  London, 

merchants,  on  behalf  of  themselves  and  others,  to  export  on  board  a  ship 
named,  bearing  any  flag  except  the  French,  to  a  hostile  port,  and  to  import 
from  thence  specified  goods,  notwithstanding  all  the  documents  may  repre- 
sent the  ship  to  be  destined  to  a  neutral  or  nostile  port,  and  to  whomsoever 
such  property  may  appear  to  belong;,  authorizes  an  enemy,  subject  of  the 
hostile  country  to  whicn  the  ship  is  licensed,  legally  to  export  from  London. 
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And  therefore  incidentally  legalizes  an  insurance  made  by  his  agent  here 
for  his  benefit.  And  it  is  no  objection  to  his  agent's  recoTering  for  his  u^e, 
that  the  loss  is  occasioned  by  the  act  of  the  hostile  trader's  own  state,  from 
whose  acts  he  separated  himself  by  engaging  in  the  traffic  thus  licensed. 
Flindt  V.  ScoU,    Flindt  v.  Crokatt 615 

IKSTJBANCE  (MABINE)— 8.  liOss  of  ▼oyage— Bight  to  abandon. 
— A  ship  during  her  voyage  while  loading  her  homeward  cargo  was  seized 
by  the  crew  and  carried  away  to  a  distant  country,  and  her  cargo  plundered, 
and  the  ship  deserted,  but  was  afterwards  retaken  by  another  ship,  and 
was  brought  with  a  small  remaining  part  of  her  cargo  to  an  English  port 
(not  the  port  of  her  destination),  and  part  of  her  rigging  was  gone,  and 
^e  could  not  be  made  fit  for  a  voyage  again  without  considerable  ex- 
pense in  providing  a  crew  and  stores:  Held,  that  this  was  not  a  total 
loss  so  as  to  entitle  the  assured  to  abandon  after  notice  of  the  recapture. 
Falkner  v.  Ritchie 253 

9.  Particular  average. — Insurance  at  and  from  C.  to  L.  on 

goods,  in  a  named  ship,  until  the  same  should  be  there  safely  discharged  and 
knded,  rice  free  of  particular  average,  and  the  ship  with  rice  and  other  goods 
arrived  within  the  limits  of  the  port  of  L.,  but  before  she  could  be  brought 
to  her  moorings  or  be  at  all  unloaded,  ran  aground  and  was  wrecked,  and 
the  whole  cargo  was  greatly  damaged,  and  was  taken  out  of  her  in  craft, 
and  carried  to  the  consignees  at  L.  and  sold,  and  produced  upon  the  whole 
little  more  than  sufficient  to  pay  freight  and  salvage,  but  the  rice  did  not 
produce  sufficient  to  pay  the  freight :  Held,  that  this  was  a  case  of  particular 
average  only,  and  therefore  as  to  the  rice  the  underwriter  was  exempted  by 
the  warranty.     Olennie  v.  The  London  Assurance  Company    .        .        .     275 

10.  Policy  on  freight— Loas  of  freight  by  forcible  deten- 
tion of  ship. — Policy  on  freight,  valued,  at  and  from  R  and  any  ports  in  the 
Baltic  to  any  ports  in  the  United  Kingdom,  and  the  ship  was  chartered  to  sail 
with  a  cargo  from  L.  to  some  port  in  the  Baltic  not  bej^ond  R,  and  from  thence 
to  R,  there  to  take  in  a  homeward  cargo,  &c.,  and  sailed  from  L.  and  arrived 
at  R,  where  she  was  detained  for  five  weeks  and  prevented  from  loading  by 
order  of  the  Government,  and  the  freighter  never  loaded  her,  and  a  few  days 
after  the  detention  ceased  the  frost  set  in,  which  detained  her  there  till  the 
spring,  when  she  procured  a  freight,  from  other  persons,  and  returned  with 
it  to  L.,  but  the  expenses  of  her  detention  exceeded  such  freight :  Held,  that 
the  policy  had  attached  at  the  time  of  the  detention,  but  that  freight  having 
been  afterwards  earned,  the  underwriter  was  not  liable.    Everth  v,  ISmitfi. 

246 

11.  Sailing  without  convoy. — To  invalidate  a  policy  on  ship 

on  the  groimd  that  she  sailed  without  convoy,  it  is  necessary  to  prove  that 
this  happened  with  the  privity  of  the  owner.     Metcalfe  v.  Parry  .        .     734 

12.  Sentence  of  condemnation   as    evidence  of  illegal 

trading. — A  sentence  of  condemnation  of  a  neutral,  by  a  British  vice- 
admiralty  Court  abroad,  is  sufficient  evidence,  from  which  to  presume  that  the 
ship  condemned  had  been  engaged  in  some  illegal  transacbon ;  though  the 
ground  of  condemnation  do  not  appear  in  the  sentence.  A  neutral  meeting 
by  agreement  a  British  vessel,  for  the  purpose  of  receiving  gunpowder  and 
arms,  is  illegal,  though  the  latter  should  have  had  a  licence  to  export  them 
for  the  pui-poses  of  trade.     Gibson  v.  Mair 668 

13.  Voyage  for  illegal  purpose. — The  owners  of  a  foreign 

ship  engaged  in  a  voyage  for  a  purpose  which  is  illegal  here,  and  who  carry  out 
the  voyage  by  means  of  an  illegal  act  done  in  England,  and  to  which  they 
were  parties,  cannot  recover  in  an  English  Court  upon  a  contract  of  insurance 
for  that  voyage.     Oibson  v.  Service 541 

14.  Warranty  of  seaworthiness. — When  a  ship,  soon  after 

her  sailing  on  a  voyage  insured,  is  foiind  to  be  unfit  for  sea,  the  question 
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whether  or  not  she  was  seaworthy  at  the  oommenoement  of  the  risk,  or  the 
Toyase  (when  not  otherwise  ascertained),  must  be  decided  by  rational  infer- 
ence from  the  circiim stances.  A  ship  is  primd  facie  to  be  deemed  seaworthy. 
If  a  ship  is  seaworthy  at  tibe  time  of  ner  sailing,  however  soon  after  she 
may  become  otherwise,  the  warranty  is  complied  with.   Parker  y.  PotU  .        1 

INSUSANOB  (MAKTNE) — 15.  Warranty  of  aeawortliiziess. — 
Defects  in  tackle. — Under  the  implied  warranty  of  tiie  assured,  as  to 
seaworthiness,  it  is  necessary  not  onlj  tb&t  the  hull  of  the  vessel  be  tight, 
staunch,  and  strong,  but  that  the  ship  be  furnished  with  groimd  tackling 
sufficient  to  encounter  the  ordinary  penis  of  the  sea.  Wilkie  v.  Oedde$ .      17 

JT7STICS  OF  THE  PEACE — Ck>mmitment  of  Witness. — ^A  justice 
of  the  peace  may  commit  a  feme  covert  who  is  a  material  witness,  upon  a 
charge  of  felony  brought  before  him,  and  who  refuses  to  appear  at  the  sessions 
to  give  evidence,  or  to  find  sureties  for  her  appearance.    Bennet  v.  WaUon 

o73 
And  see  Deserter. 

LANDIiOBD  AND  TENANT. — 1.  Covenant  not  to  assign. — A  cove- 
nant that  the  lessee,  his  executors,  or  administrators  will  not  assign,  does 
not  bind  his  assignees.    Doe  d.  Cheere  v.  Smith 660 

2.  Not  to  underlet. — Letting  lodgings  is  not  a  breach  of  a 

covenant  in  a  lease  not  to  imderlet  any  port  of  the  premises  without  the 
licence  of  the  lessor.    Doe  d.  Pitt  v.  Laming 728 

3.  To  deliver  up  possesaion. — Lease  of  land  for  term  of  years 

with  a  covenant  by  lessee  that  if  lessor  should  be  desirous  during  the  term  to 
take  all  or  anj  part  of  the  land  for  building  thereon,  &c.  it  should  be  lawful  for 
her  to  come  mto  and  enter  upon  all  or  any  part  to  make  such  buildings  as 
she  should  think  proper,  and  to  do  all  necessary  acts  without  interruption 
by  lessee,  provided  lessor  gave  six  months*  notice  of  such  intention,  with  a 
proviso  ^80  that  the  lease  should  be  void  for  non-performance  of  covenants : 
Meld,  that  lessor  having  agreed  with  a  third  person  to  the  terms  of  a  building 
contract,  might  give  six  months'  notice  of  her  intention  to  take  the  whole  of 
the  land  for  building,  and  at  the  expiration  of  that  time,  and  after  refusal 
by  the  tenant  to  dehver  up  possession,  might  bring  ejectment.  Doe  d.  Ladp 
Wilson  Y.AM .    343 

4.  Delivery  of  key  to  and  parol  acceptance  of  possession  by 

landlord. — If  a  landlord  in  the  middle  of  a  quarter  accepts  from  his  tenant 
the  key  of  the  house  demised,  under  a  parol  agreement  that  upon  her  then 
giving  up  the  possession,  the  rent  shall  cease,  and  she  never  afterwards 
occupies  the  premises,  he  cannot  recover  in  an  action  for  the  use  and  occupa- 
tion of  the  house,  for  the  time  subsequent  to  his  accepting  the  key.  WhUe- 
head  v.  Clifford 679 

5.  Lease  invalid  as  to  part  of  lands  demised— Apportionment 

of  rent. — Lease  of  lands  of  which  lessor  was  seised  in  fee,  and  of  other  lands 
of  which  he  was  seised  for  life  with  a  power  of  leasing,  at  one  entire  rent,  and 
the  lease  not  well  executed  according  to  the  power :  Held,  that  the  lease  was 
good  after  the  death  of  lessor  for  the  lands  m  fee,  though  not  for  the  other 
lands,  for  the  rest  may  be  apportioned.    Doe  d.  Vaughan  v.  Meyler       .     244 

6.  Non-payment  of  rent— He-entry  of  landlord. — ^Upon  a  lease 

reserviQg  rent  payable  quarterly,  with  a  proviso,  that  if  the  rent  be  in  airear 
twenty -one  days  next  after  day  of  payment,  being  lawfully  demanded,  the 
lessor  may  re-enter :  Hold,  that  five  quarters  being  in  arrear,  and  no  suffi- 
cient distress  on  the  premises,  lessor  might  re-enter  without  a  demand.  Doe 
d.  Scholefield  v.  Alexander 338 
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LANDLOBD  AND  TENANT—?.  Premises  destroyed  by  fire-- 
Landlord's  liability  to  rebuild. — Where  a  farmhouse  was  burnt  by  acci- 
dent,  it  was  held  that  the  landlord  was  not  bound  to  rebuild.  Bayne  y. 
Walker 53 

^iu2  «ee  Arbitration,  3;  Bankruptcy,  5;  a»c2  Execution,  2. 

LIEN.    See  Printer  and  Ship  and  Shipping,  7. 

UMITATIONS,  STATUTE  OF.     See  Evidence,  3,  4. 

KANDAJCnS — To  compel  justices  to  issue  warrant  of  distress. 
See  Poor  Law. 

MANOB.    See  Common  and  Copyhold. 

KABEIAGE.     See  Husband  and  Wife. 

MAEBIED  WOKAN. — Commitment  for  refusal  to  give  evidence — 
See  Justice  of  the  Peace. 

MONEY  PAID. — ^Forged  bill — Failure  of  consideration.— A  person 
who  discounts  a  forged  navy-bill  for  another  who  passed  it  to  him  without 
knowledge  of  the  forgery,  may  recover  back  the  money  as  had  and  received 
to  his  use  upon  failure  of  the  consideration. 

So,  a  person  who  receives  forged  bank-notes  in  payment.  Jones  v. 
Byde 561 

MOBTMAIN  ACT.     See  Charity,  2. 

NEGLIGENCE.  —  1.  Liabilit;)^  of  Dock  Company  for  acts  of 
Servants. — ^A  Dock  Company  are  uable  for  the  negligence  of  their  servants 
in  tmloading  goods,  although  the  company  derive  no  profit  from  their 
labour.     Gibeon  v.  Inglie 727 

2.  Loss  of  goods  in  transit.    See  Carrier. 

PABTNEBSHIP— 1.  Liability  of  estate  of  deceased  partner  to 
several  classes  of  creditors. — On  the  death  of  a  partner  in  a  banking- 
house,  the  surviving  partners  carry  on  the  business  without  changing  the 
firm,  and  afterwards  become  bankrupt.  The  equities  of  the  severiu  cksses 
of  creditors  of  the  partnership  agamst  the  estate  of  the  deceased  partner, 
with  reference  to  the  alleged  solvency  of  the  house  at  his  death,  to  the  effect 
of  subsequent  dealings  and  transactions  with  the  survivors,  and  of  notice 
expressed  or  implied,  and  to  the  custom  of  bankers,  declared,  upon  exceptions 
to  the  report  of  the  Master,  distinguishing  the  classes  of  czeditors  according 
to  the  different  nature  of  the  circumstances.  Devaynee  v.  NoUe^  Baring  v. 
NMe 151 

(a)  Creditors,  at  the  death  of  D.,  who  continued  to  deal  with  the 
surviving  partners,  and  were  paid  by  them  in  part :  Held,  no  discharge 
of  the  deceased  partner^s  estate.     Sleech'a  Case       .        .        .        .155 

{p)  Application  of  indefinite  payments,  by  the  rules  of  the  dvil  law, 
giving  the  first  option  to  the  debtor,  the  second  to  the  creditor,  to  be 
exnr^sed  at  the  time  of  payment ;  but,  if  no  express  declaration  by 
either,  presuming  an  intention  in  favour  of  the  debtor ;  or,  if  the  debts 
are  equal  in  their  nature,  then  applying  the  payment  according  to 
priority. 

In  cases,  as  of  a  banking  account,  where  there  has  been  a  continuation 
of  dealings,  the  appropriation  Tin  the  absence  of  express  declaration)  can 
only  be  made  on  the  ground  of  presumption  arising  from  the  priority  of 
receipts  and  payments.    If  any  other  appropriation  is  to  be  made,  it  ia 
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incumbent  on  the  creditor  to  dedare   his  intention  at  the  time  of 
payment     Clayton's  Case 161 

Deposit  of  bills  with  the  house  in  D.'s  life-time,  which  were  sold 
be  house,  part  in  his  life-time,  and  part  after  his  d^th.     The  estate 
of  D.  is  not  answerable  in  respect  of  the  latter,  though  in  this  particular 
case  it  appeared  that  the  party  who  deposited  them  had  no  noUoe  of  the 
death  of  6.     HoulUm's  Case,  Johnes's  Case,  Brice's  Case .         .         .     169 

(d)  Creditors  at  the  death  of  D.,  who  continued  to  deal  with  the 
surviving  partners,  both  by  drawing  out  and  pajing  in  money,  whereby 
their  debts  were  increased,  but  never  at  any  tune  reduced :  Held,  no 
discharge  of  the  deceased  partner's  estate.     Palmer's  Caae      .        .     171 

Cc)  Transfer  of  stock  to  the  partnership,  as  a  security  for  advances, 
imder  an  agreement  not  to  sell  without  notice.  D.*s  estate  liable  to  the 
full  extent  of  stock  sold  contrary  to  such  agreement,  and  not  only  to 
the  extent  of  the  stock  sold  beyond  the  amount  of  the  debt  due  to  the 
partnership  in  respect  of  advances  made  by  them.     Warde*s  Case  .     172 

PARTNEBSHIP— 2.  Liability  of  surviving  partners  for  bill  drawn 
bv  deceased  partner. — ^Where  A.  being  member  of  a  partnership  consisting 
of  several  individuals,  drew  a  bill  of  exchange  in  blank  in  the  partnership 
firm,  payable  to  their  order ;  and  havine  likewise  indorsed  it  in  the  partner- 
ship mm,  delivered  it  to  a  derk  to  be  fiUed  up  for  the  use  of  the  partnenhip, 
as  the  exij^ndes  of  business  might  require,  according  to  a  course  of  dealing 
in  other  mstances;  and  after  A.*s  death,  and  the  surviving  partners  had 
assumed  a  new  firm,  the  derk  filled  up  the  bill,  inserting  a  date  prior  to 
A.'s  death,  and  sent  it  into  circulation:  Held,  that  the  surviving  partners 
were  liable  as  drawers  of  the  bill  to  a  bond  fide  indorsee  for  value,  although 
no  part  of  the  value  came  to  their  hands.     Usher  y.  WiUiam  Dauncey  .    729 

3.  Act  of  bankruptcy  by  individual  partner.  iSee  Bankruptcy,  1. 

Ajid  see  Bankruptcy,  6,  7. 

PAYMENT— 1.  Appropriation. — In  cases,  as  of  a  banking  account, 
where  there  has  been  a  continuation  of  dealings,  the  appropriation  (in  the 
absence  of  express  declaration)  can  only  be  made  on  the  ground  of  pre- 
sumption arising  from  the  priority  of  receipts  and  payments.  If  any  other 
appropriation  is  to  be  made,  it  is  incumbent  on  the  creditor  to  dedare  his 
intention  at  the  time  of  payment.     Clayton's  Case         ....     161 

2.  To  particular  account. — A  person  who  is  indebted  io 

another  on  two  several  accounts,  may,  on  paying  him  money,  ascribe  it 
to  which  account  he  pleases.  And  his  election  may  either  be  expressed,  or 
may  be  inferred  from  the  circumstances  of  the  transaction,  out  if  the 
payer  does  not  pay  specifically  on  one  account,  the  receiver  may  afterwards 
appropriate  the  payment  to  the  discharge  of  either  of  the  accounts  that 
he  pleases.    Peters  y.  Anderson 592 

PLEADING — Scandalous  statement. — ^A  statement  which  is  pertinent, 
in  a  pleading,  ought  not  to  be  ordered  to  be  expunged  on  the  ground  of  its 
being  scandalous.     Jioherison  v.  GraJiam 76 

And   see   Arbitration,   1 ;  Executor ;    Criminal    Law,   3,  4 ;    and 
Practice,  5. 

POOR  LAW— Mandamus  to  compel  justices  to  issue  distress 
warrant  on  refusal  of  overseers  to  pay  balance  due  on  accounts. 

— Overseers  after  allowance  of  their  accounts  by  two  lustices  at  special 
sessions,  and  an  order  by  the  justices  to  pay  over  the  balance  to  their  suc- 
cessors, which  order  was  confirmed  on  appeal,  refused  to  pay  such  balance. 
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One  of  the  suoceeding  overseers  applied  to  the  justioes  to  issue  their  warrant 
of  distress  under  50  Geo.  HI.  o.  49.  Upon  the  refusal  of  the  justices  to 
issue  such  warrant,  the  Court  granted  a  mandamus.    B.  v.  Pascce       .    271 

POWEB — 1.  Execution— Atteststion  of  deed  of  appointment. — 
Where  lands  were  settled  to  the  use  of  such  person  or  persons,  &c.  as  B.  P. 
and  T.  P.  should,  during  their  joint  lives,  by  any  deed  or  writing  under 
both  their  hands  and  seals,  to  be  by  them  duly  executed  in  the  presence  of, 
and  to  be  attested  by  two  witnesses,  limit  and  appoint,  and  until  such 
appointment  to  the  use  of  R.  P.  for  life,  i-emainder  to  the  use  of  T.  P.  for 
life,  and  they  by  deed,  signed,  sealed,  and  delivered  by  them,  in  the  presence 
of  two  witnesses,  appointed  the  land  to  J.  M.,  but  the  attestation  indorsed 
on  the  deed,  and  subscribed  by  the  witnesses,  only  specified  that  it  was 
sealed  and  delivered  bjr  B.  P.  and  T.  P.  in  their  presence,  but  not  that  it  was 
signed :  Held,  that  this  was  not  a  due  attestation  as  required  by  the  power ; 
and  that  a  subsequent  attestation  by  the  witnesses,  after  the  death  of  R.  P., 
certifying  that  the  deed  was  signed  as  well  as  sealed  and  delivered  in  their 
presence,  did  not  cure  the  defect  in  the  original  attestation.  Doe  d.  Muns- 
field  V.  Peach 361 

2.  To  lease  lands  "  or  any  part." — Devise  of  lands  to  trustees 

and  their  heirs  in  trust  to  the  use  of  W.  B.  B.  and  his  first  and  other  sons  in 
strict  settlement,  remainder  to  J.  B.  and  his  first  and  other  sons  in  strict 
settlement,  with  power  to  the  trustees  from  time  to  time  during  the  minori- 
ties of  the  persons  to  whom  the  premises  should  descend,  and  to  any  tenant 
for  life,  to  grant  any  lease  of  all  or  any  part  of  the  lands  so  limited,  so  as 
there  be  reserved  the  ancient  and  accustomed  yearly  rent,  «&c. :  Held,  that  a 
lease  by  W.  B.  B.  of  part  of  the  land^  devised,  in  several  parcels,  in  one  of 
which  parcels  were  mcluded,  together  with  lands  anciently  demised,  two 
closes  never  before  demised,  at  one  entire  rent,  viz.  the  ancient  rent  for  that 
part  which  had  been  actually  demised,  was  void,  for  the  whole  of  the  lands 
induded  in  that  parcel,  as  well  the  lands  never  before  let  as  those  anciently 
let :  but  it  seems  to  be  good  as  to  the  other  parcels,  which  contained  only 
lands  ancientljr  demised,  and  on  each  of  which  there  was  a  several  reserva- 
tion of  the  ancient  rent.    Doe  d.  Bartlett  v.  Bendle        ....     420 

PBACTICE — 1.  Costs. — ^Where  plaintiff  sued  defendant  for  a  debt  before 
the  bankruptcy  of  defendant,  and  went  on  with  the  suit  after  his  bankruptcy, 
and  had  judgment,  and  defendant  obtained  his  certificate  and  afterwards 
brought  a  writ  of  error,  which  was  non-prossed,  and  costs  of  nan-pros,  in 
error  awarded  against  him  :  Held,  that  the  defendant  was  discharged  by  his  , 
certificate  from  these  costs.     Scott  v.  Ambrose 504 

2.  Stay  of  proceedings — Security  for  costs. — The  Court  will  not 

stay  proceedings  in  a  auo  warranto  information  until  the  prosecutor  give 
security  for  costs,  on  tne  ground  that  the  relator  is  in  insolvent  circum- 
stances, where  it  appears  that  he  is  a  corporator,  and  no  fraud  is  suggested. 
B.  V.  Wijnne 273 

3.  Contempt — Affidavit  of  tender  of  costs. — ^Upon  an  order  that 

a  defendant  shall  be  released  from  the  Fleet  on  paying  the  costs  of  his  con- 
tempt, or  a  tender  of  the  same,  the  Warden  of  the  Fleet  must  release  him  on 
an  affidavit  of  a  tender  of  the  costs.     Anonymous 224 

^ 4.  Discontinuance  of  action — Taxation  of  costs. — A  discon- 
tinuance of  a  former  action  is  not  complete  until  defendant's  costs  have  been 
taxed.     Moiling  v.  Buckholtz 454 

5.  Discovery — Purchase  of  advowson — Simony. — B.  a  pur- 
chaser, under  a  decree,  of  the  first  presentation  to  a  living  of  which  A.  is 
seized  for  life  of  the  advowson,  afterwards  takes  a  conveyance  from  A.  of 
the  second  presentation  to  the  same  living,  and  sells  the  first  presentation  to 
the  present  incumbent.    To  a  bill  by  A.  to  set  aside  this  transaction  on  the 
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ground  tbat  B.  was  his  solicitor  and  bad  not  given  the  fair  Talne,  and  pray- 
ing a  discovery,  B.  puts  in  an  answer,  refusing  to  make  l^e  disoover^ 
required,  as  tending  to  subject  bim  to  forfeiture  on  account  of  simony^.  B. 
baving  afterwards  £ed,  the  suit  is  revived  against  bis  executor,  wbo  is  held 
entitled  to  the  same  protection  that  was  claimed  by  B.  Parkkurit  v.  Lowten 

14( 

PBACTICE — 6.  Indictment— Presence  of  all  the  defendants  neces- 
aary  on  motion  for  new  trial. — The  presence  of  all  the  defendants 
convicted  on  an  indictment  for  a  conspiracy  is  necessary  in  order  to  move 
for  a  jiew  trial  on  behalf  of  any  of  them.    B.  v.  Askew         .  .     d8C 

7.  Postponement  of  trial. — The  Court,  upon  the  application  oi 

the  defendant,  postponed  the  trial  of  an  information  for  a  misdemeanour, 
upon  the  defendant's  consenting  by  writing  under  his  own  band,  to  the 
examination  upon  interrogatories  of  a  witness  for  the  Crown.  R^  v.  Mor- 
phew 366 

PBINCIPAL  AJSTD  AGENT— Agent  for  sale  cannot  delegate  hia 
authority. — An  agent  for  sale  on  add  credere  commission  has  no  general 
authority  to  sub-commit  the  business  to  another,  so  as  to  create  a  privity 
between  the  latter  and  the  original  employer.     Cochran  v.  Irlam         .     257 

PBiH TJfiB— Lien.  —A  printer  employed  to  print  certain  numbers,  but 
not  all  consecutive  numbers,  of  an  entire  work,  has  a  lien  upon  the  copies 
not  delivered  for  his  general  bidance  due  for  printing  the  whole  of  those 
numbers.    Blake  v.  NxchoiUon 455 

BiVJSA— Tide  as  evidence  that  river  is  navigiible.— The  flux  and 
reflux  of  the  tide  is  primd  facie  evidence  of  a  navigable  river.  But  not 
absolutely  inconsistent  with  an  exclusive  right.    MiUb  v.  Boae     .  623 

BOAD — 1.  Evidence  to  explain  ambi^ous  award.  —  To  explain 
an  ambiguous  award  of  a  road  under  an  Indosure  Act,  evidence  of 
contemporaneous  acts  of  the  occupiers  of  the  land  may  be  received.  Wadley 
V.  Baylies 645 

2.  Stoppage  by  order  of  juatices — Substitution  of  new  road. — 

It  is  not  necessary  for  stopping  up  a  road  under  an  order  of  justices  of  the 
])eace,  that  they  should,  oy  their  order,  substitute  a  new  road  reaching  tho 
whole  distance  from  the  termimia  a  quo  to  the  terminue  ad  quern :  It  suffices 
if  they  set  out  a  new  road  leading  from  the  termintu  a  quo  into  a  public 
highway,  along  which,  and  other  highways  connected  with  it,  the  subject 
may  pass  to  the  termviua  ad  quern.     De  Ponthieu  v.  Pennyfeather  .         .     603 

SALE  OF  GOODS.    See  Goods,  Sale  of. 

SETTLEMENT  (MAEBIAGE)— 1.  Breach  of  trust.— A  trust  fund  of 
15,000/.,  created  under  a  marriage  settlement  by  which  certain  lands  were 
limited  to  the  husband  for  life,  remainder  to  the  first  and  other  sons  in  tail, 
with  a  power  to  the  husband  of  leasing  for  forty-one  years,  or  three  lives  at 
the  best  rent,  was  directed  by  the  deed  to  be  laid  out  with  all  convenient 
speed,  in  the  purchase  of  lands  in  fee  simple,  to  be  conveyed  and  limited  to 
tne  same  uses  as  the  other  lands  mentioned  in  the  settlement,  and  in  the 
meantime  the  trustees  were  empowered  with  the  consent  of  Ph.  to  lend  out 
the  mone^  on  any  public  or  private  security.  The  husband  purchased  a 
leasehold  interest  for  8,9  lU.,  to  which  he  took  the  assignment  for  himself 
alone,  and  obtained  from  the  trustees,  out  of  the  trust  fund,  money  to 
complete  the  purchase,  and  for  other  purposes,  to  the  amount  in  all  of 
1 1 ,696/.  as  a  security  for  which  they  took  a  mortga^  of  the  leasehold  interest 
and  a  collateral  security  for  1,310/.,  amounting  with  the  purchase  money  to 
10,221/.,  being  upwards  of  1,400/.  less  than  the  sum  advanced  out  of  the 
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;;«,  drr  trust  fund.  The  huBband  fi;ranted  a  lease  at  a  great  underyalue  for  his  own 
f>;e  (iv(xr  tenn,  of  part  of  the  nurdoased  lands,  to  the  attorney  who  managed  the 
rj^rr  :  purchase  for  him,  whioi  purchase  turned  out  a  yery  beneficial  one :  Held,  by 
Tr  ill      the  House  of  Lords,  reversing  a  decree  of  the  Irish  Exchequer,  that  the  first 

son  of  the  marriage  was  entitled  to  follow  that  part  of  the  trust  fimd  which 

ii      had  been  misapplied,  and  to  have  the  benefit  of  the  purchase,  and  to  have 

.  the  lands  sold  oischarged  of  the  lease  to  the  attorney,  whose  equity  against 

^    ^^      him  (the  son)  as  personal  representatiye  of  his  father,  was  ban«d  by  uutice 

of  the  settlement  and  breach  of  trust.    If  stock  is  purchased  wiui  trust 

money,  in  whatever  name  it  may  stand,  the  profit  belongs  to  the  trust  fund. 

Phayre  v.  Peree 28 
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8STTLSMENT    (ICABBIAGE)  —  2.    Next    of    ki^^  Distinction 
;ii.to^      between  whole  and  half  blood. — On  a  limitation  by  settlement  ''to  tho 
B.  T.  I*-      next  of  kin  of  the  said  Anne  Parr  of  her  own  blood  and  family,  as  if  she 
.  f      had  died  sole  and  unmanied,*'  the  next  of  kin  of  the  half  blood  take  pari 
passu  with  the  whole  blood.     Cotton  y.  Scarancke 208 


.ivy-^  SETTLEMENT  (VOLTJNTABY).  —  Secret  understanding  with 
apr.^  appointee — Fraud. — ^Voluntary  settlement  of  personal  projjerty,  m  trust 
.  '^  for  such  one  or  more  of  his  children  as  the  settlor  shall  appoint.  Appoint- 
ment to  one  child,  exclusively,  upon  a  secret  understanding  that  that  child 
k^  ^  shall  re-assi^  a  part  of  the  fund  to,  or  in  favour  of,  a  stranser. 
he  I  '^  This  appomtmeut  is  a  fraud  upon  the  settlement ;  and  void,  not  only  to  the 

c:  '^      extent  of  the  sum  assigned  back,  but  in  toto, 

,  ^  Agreement  by  one  of  the  objects  of  a  power  to  return  part  in  consideration 

ol  an  appointment  in  his  favour  is  a  fraud,  both  on  the  other  objects  of  the 

ux  i>      power,  and  on  the  party  who  is  to  take  in  default  of  appointment     Danbeny 

jui--       v.  Cockburf^ 174 

SHERIFF — 1.  Deduction  of  expenses  firom   return. —  The  sheriff 

ii'si  selling  under  a  vend,  exp.  is  not  entitled  to  deduct  anything,  either  for  extra 

'.t  expenses  or  poundage,  or  to  return  such  a  deduction. 

r  "  He  must  make  a  return  of  the  whole  sum  produced  by  the  sale,  when  the 

I*  Court  order  it  to  be  paid  over,  deducting  poundage ;  and  he  must  move 

j^^  the  Court  for  any  extra  allowance  to  which  he  may  be  entitled.    Ji,  v. 

T:^       Janes 719 

2.  Bight   to   search  house    of  administratrix  for   ^ods  of 

z^       intestate. — Under  a  writ  of  fieri  facias  against  the  goods  of  an  intestate,  in 

the  hands  of  his  administratrix,  or  of  the  husband  of  the  administratrix  and 

her,  in  her  right  since  her  marriage,  the  sheriff  may  justify  entering  the 
r.i        house  of  the  husband  to  search  for  goods  of  the  intestate,  though  none  be 

found  therein,  because  that  is  the  most  natural  custody  for  them.     Cooke  v. 

Birt 652 

And  see  Execution. 

f  SaiF  AND  SHIFFIKGh— 1.  Covenant  to  provide  return  cargo — 

Condition  precedent. — By  a  charter-party  between  the  ship-owner  and 

'  freig^hters,  the  ship-owner  covenanted  to  proceed  from  L.  to  N.,  and  there 
make  a  right  and  true  delivery  of  the  outward  cargo,  and  having  so  done 
receive  on  board  a  return  cargo,  restraint  of  princes,  &c.  excepted,  and  the 
f  reig^hters  covenanted  in  consideration  of  the  premises  that  at  N.  they  would 
find  and  provide,  as  they  did  warrant  and  assure  to  the  ship-owner,  a  full 
and  complete  return  cargo,  &c.  and  that  1,750/.  should  be  paid  on  delivery  of 
the  outward  cargo,  which  should  bo  considered  as  earned  for  outward  freight : 
Held  that  in  covenant  against  the  freighters  for  not  providing  a  return  cargo 
at  ^N*. ,  they  could  not  plead  in  excuse  of  performance  that  the  outward  cargo 
Tvas  seized  by  the  government  at  N.  ana  never  delivered  to  them ;  for  the 
<lelivery  of  the  outward  cargo  was  not  a  condition  precedent  to  the  providing 
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a  rotum  car«>:  but  the  deliyery  of  the  outward  cargo  was  a  conditi 
precedent  to  the  payment  of  the  1,750^.,  and  therefore  a  breach  assi^ed  i 
non-payment  thereof  was  under  these  circumstances  not  sustainable.  Sio^ 
V.  Uordoii -^ 

SHIP  AND  SHIFPINGK— 2.  Ck>Tenant  to  ship  cargro—Impossibilii 
of  compliance. — The  charterer  of  a  ship,  who  covenants  to  send  a  car^ 
alongside  at  a  foreign  port,  is  not  excused  worn  sending  it  alongside,  though  i 
consequence  of  the  prevalence  of  an  infectious  disorder  at  the  port  all  publ 
intercourse  is  prohibited  by  the  law  at  the  port.    Barker  v.  Hodgson       .     4f 

3.  Specified  cargo.  —  Where   bv    a   charter-party  the   freighfci 

covenanted  to  provide  for  the  ship  a  full  and  complete  cargo  consiBtLng*  i 
copper,  tallow,  and  hides,  or  otner  goods,  on  which  separate  rates  i 
freight  were  to  be  paid :  Held  that  having  supplied  her  with  as  lai^ 
a  quantity  of  tallow  and  hides  as  she  chose  to  take  on  board,  he  was  nti 
bound  to  provide  any  copper,  although  for  the  want  of  it  the  ship  wa 
obli^^  to  Keep  in  her  baUast,  and  did  not  make  so  advantageous  a  freight  a 
she  otherwise  would  have  done.    Moortom  v.  Page        ....     73 

4.  Effect  of  delivery  of  Bill  of  Lading. —The  property  in  a  cargo 

for  which  the  master  of  a  ship  has  signed  bills  of  lading,  may  be  transferred 
without  indorsement  of  the  bill  of  lading.    Nathan  v.  Giles  .        .         .581 

5.  Freight. — The  term  freight  in  common  parlance  is  ambiguous 

and  may  be  so  applied  as  to  mean  a  sum  of  money  to  be  paid  at  all  events 
upon  the  taking  of  ^oods  on  board  to  be  carried  on  a  voyage,  in  lieu  of  tht 
expectation  of  earning  freight  upon  the  contingency  of  the  ship's  arrival. 
Andrew  v.  Moorhouse 544 

6.  Implied  promise  to  pay — ^Indorsement  of  bill  of  lading. 

— A  ship  was  chartered  on  a  voyage  out  and  home  for  a  specified  time  at  a 
certain  rate  of  payment  on  the  homeward  cargo  in  full  for  the  hire  of  the 
ship,  to  be  paid  in  part  by  an  advance  on  the  ship's  clearing  for  the  outward 
voyage,  and  the  rest  on  her  return,  bv  bills  payable  at  a  future  day,  and  on 
the  loading  of  the  homeward  cargo  a  bill  of  lading  was  signed  to  deliver  the 
goods  to  the  charterers  or  their  assigns,  he  or  they  paving  freight  for  the 
goods  as  per  charter-party :  Held,  that  the  indorsees  of  the  bill  of  lading,  for 
valuable  consideration,  were  not  liable  to  the  shipowner  upon  an  implied 
assumpsit  to  pay  the  freight.    Moorsom  v.  Kymer         .        .        .        .261 

^ 7.  Of  goods  relanded— Lien.— Where  by  charter-party  the 

ship-owners  covenanted  to  receive  a  full  cargo^  and  the  freighter  to  load  the 
same,  and  to  pay  so  much  for  every  ton  of  flax,  &c.  which  should  be  delivered 
at  the  King's  beams  at  L.,  and  so  much  per  diem  for  demurrage,  and  the 
parties  mutually  bound  themselves,  especiallv  the  ship-owners  the  ship,  her 
tackle,  and  appurtenants,  and  the  freighter  the  goods  to  be  laden  and  put  on 
board  in  a  penal  sum,  for  the  performance  of  every  article  contained  in  the 
charter-party :  Held  that  the  ship-owners  had  not  a  lien  upon  the  goods 
actually  brought  home  to  L.  for  a  sum  of  money  claimed  to  be  due  in 
respect  of  goods  which  were  put  on  board  at  the  loading  port,  but  after- 
wards relanded,  and  restored  to  the  agent  of  the  freighter,  imder  process  of 
the  law  at  the  loading  port,  nor  for  a  sum  claimed  for  dead  freight,  nor  for 
a  sum  claimed  for  demurrage.     Birley  v.  Gladstone       ....    465 

8.  Motion  to  set  aside  condemnation. — ^The  Court  will  set  aside 

condemnation  of  the  subject  of  seizure  after  the  expiration  of  the  usual  time 
of  fourteen  days  allowed  for  entering  claim,  on  satisfactory  afiidavit  of 
merits.     In  re  The  Lucia  Margaretha 690 

8IM0N7.    See  Advowson  attd  Practice,  5. 

STATUTE— 1.  Construction.— The  stat.  47  Geo.  III.  sess.  1,  c.  23>- 
which  re})eals  so  much  of  the  stat.  of  Anne  as  vests  in  the  South  Sea  Company 
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irjo  ni  i  "I  the  exclusive  privilege  of  trading  to  parts  within  certain  limits,  extends  only 

J  hmt  iis  to  such  places  within  those  limits  as  were  at  the  time  of  passing  the  Act,  or  at 

:  ?bti:3>  any  time  since,  in  the  possession  or  under  the  dominion  of  his  Majesty — 

.  ,  cannot,  on  accoimt  of  its  having  relation  back  to  the  date  of  an  order  in 
Council,  which  was  itself  invalid,  be  extended  beyond  its  express  woixis  so 

vo-hs^  ^  ^  effect  what  the  order  in  Council  purported  to  enact.    Wilkineon  v.  Lou- 

t:^toi€i>       donaack 438 

.;  ii.si.lv         STATUTE— 2.  Definition  of  "  Cattle."— Pigs  held  to  be  cattle  within 
ttif^f.rti.       themeaningof  the9Geo.  I.  c.  22.    B.\.  Chappie        .        .        .        .736 

TEKDEB— To  clerk. — A  creditor  tells  his  clerk,  previously  authorized 
to  receive  mone^,  not  to  receive  a  sum  if  offered  him  by  a  certain  debtor,  for 
that  he  had  put  it  into  the  hands  of  his  attorney,  and  the  clerk,  on  tender 
made,  refuses  to  receive  the  money,  and  assigns  the  reason  :  Held,  that  this 
is  a  good  tender  to  the  principal.     Moffat  v.  Paraons    ....     506 


It  Vk  y  TOBT— Waiver  of.     See  Assumpsit  < 
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TRESPASS — 1.  Breaking  windows  in  execution  of  w(^rrant— No 
demand  of  copy  of  warrant  under  24  Geo.  H.  c.  44. — ^Where  defendants, 
*J ' W'  ^  order  to  levy  a  poor*s  rate  under  a  warrant  of  distress  granted  by  two 
^'^  magistrates,  broke  and  entered  the  house  and  broke  the  windows.  &c.: 
'  .  Held,  that  they  might  be  sued  in  trespass  without  a  previous  demand  of  the 
I  i^  3=i -'  perusal  and  copy  of  the  warrant,  according  to  24  Geo.  II.  c.  44,  s.  6.  Bell 
i^f^        T.Oakley 238 

2.  Measure  of  damages. — The  Court  held  that  upon  a  declaration 

for  breaking  the  plaintiff's  close,  treading  his  grass,  and  himting  for  game, 
and  other  wrongs,  500/.  were  not  excessive  damages  for  trespass  in  sporting, 
ilj  of  ^        persevered  in  in  defiance  of  notice,  and  accompanied  with  indecent  and  offen- 

D-'i^  sive  demeanor.    Merest  y,  Harvey 548 

Lr-  ■' 

itt-^-  TBOVEB  AKD  COKVEBSIOK— Com  taken  away  by  out-goin^ 
iir.  -  tenant.— Trover  lies  for  com  cut  by  an  out-going  tenant  after  the  expira- 
,^L'-'  tion  of  his  term,  though  sown  by  him  before  that  time,  imder  the  notion 
3: :  -  (admitted  to  be  erroneous)  of  being  entitled  to  an  away-going  crop.  Davis 
>i::-'  T.  Connnp 693 

TRUSTEE — Breach  of  Trust. — ^A  person  who  has  notice  of  an  act  of 
trustees  in  breach  of  their  trust,  cannot  derive  any  advantage  therefrom. 
Fhayre  v.  Feree 28 

And  see  Charity,  1,  and  Settlement  (Marriage),  1. 

uNIVEBSITY— Exception  in  favour  of  in  Statute  of  Mortmain. 
Att,-Om,  V.  Munhy 124 

VENDOR  AND  PT7RCHASER— 1.  Auction— Memorandum  by 
auctioneer. — ^A  written  paper,  delivered  by  the  auctioneer  to  the  bidder,  te 
w^hom  lands  were  let  by  auction,  containing  the  description  of  the  lands,  the 
term  for  which  thej  were  let  to  the  bidder,  and  the  rent  payable,  but  not 
signed  by  the  auctioneer  or  any  of  the  parties,  is  not  a  contract  in  writing  or 
such  evidence  of  the  contract  as  would  exclude  parol  evidence.  Bamshottom 
ir.  Tunbridge 302 

2.  A  written  paper,  signed  by  the  auctioneer,  and  delivered  to 

the  bidder,  to  whom  lands  were  let  by  auction,  containing  the  description 
of  the  lands,  the  term  for  which  they  are  let  to  the  bidder,  and  the  rent  pay- 
able, is  evidence  of  the  contract  or  of  some  of  the  terms  of  it.  Ramsbottom 
V.  MorUey 304 

3.  Assignee  of  original  vendee.— -Bill  for  specific  performance  of 

an  agreement  to  purchase,  against  the  original  vendee  and  an  assignee  of 
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his  contract,  dismissed  as  against  the  former,  the  plaintiff  being  held,  hy 
delivery  of  abstract  and  offer  to  execute  a  oonyeyanoe,  to  hare  accepted  the 
latter  as  purchaser.     Hdden  y.  Hayn 83 

VENDOR  AND  FXJBCHABEB— 4.  Objection  to  title  by  purchaser 
in  possession — ^Payment  of  purchase  money  into  Court. — ^A  purchaser 
in  possession,  objecting  to  title,  may  generally  be  required  to  pay  his  pur- 
chase money  into  Court.  Delay  or  alterations  by  the  purchaser  are  good 
grounds  for  such  an  application.     Burroughs  y.  OaMty  .        .        .        .85 

5.  Specific  performance — Misrepresentation  of  value. — ^Misre- 
presentation of  the  yalue  of  an  estate  is  a  defence  against  specific  perform- 
ance.    WaU  y.  8iubU 210 

6.  Becovery  of  deposit — Knowledge    of   defective   title    by 

auctioneer — Who  was  also  a  Solicitor. — An  attorney  who  was  also  an 
auctioneer  receiyed  a  deposit  on  property  which  he  had  sold  by  auction,  and 
after  queries  raised  on  tne  title,  and  before  they  were  cleared,  paid  oyer  the 
deposit  to  bis  princiiMil.  On  a  demand  of  the  deposit  by  the  buyer,  he 
answered,  that  his  princinals  would  not  consent  to  return  it,  and  would 
enforce  the  contract :  Hela,  that  the  buyer  might  recoyer  the  deposit  from 
the  auctioneer  as  money  had  and  receiyed  to  the  plaintiff's  use ;  1,  Because 
the  defendant,  as  attorney,  had  notice  that  the  title  had  not  be^  completed 
before  he  paid  oyer  the  money.  2.  Because  he  misled  the  plaintiff  to  sue 
himself,  by  not  saying  he  had  paid  it  oyer.    Edwards  y.  Hodding        ,     662 

7.  Mistake  of  vendor  as  to  his  interest  in  property. — 

Specific  performance  refused  of  an  agreement,  to  sell  an  estate  in  fee,  by 
one  who  supposed  he  was  absolute  owner  of  the  estate,  when  he  was  only 
tenant  for  fife,  under  a  settlement,  with  a  proviso  empowering  him  to  pur- 
chase *'  an  estate  in  fee  simple  in  possession,  in  some  convenient  place  or 
S laces  in  England,  of  equal  or  bettor  yalue,  and  to  settle  the  same  to  him  in 
eu  of  the  settled  estato,  which  was  then  to  be  his  own."    Howtll  y.  Oeorge, 

203 

8.  Mis-statement  in  particulars-^Condition  of  sale— <<  Oround- 

Tont."— Construction  of  the  word  **  ground-rent."  A  condition  of  sale  pro- 
viding compensation  in  case  of  any  error  or  mis-stetement  in  the  particulars 
does  not  coyer  a  misdescription  which  is  calculated  to  mislead  a  purchaser. 
Stewart  v.  AUiston 81 

9.  Specific  performance. — ^Want  of  mutuality,  and  consideration, 

and  delay  as  defences  to  a  suit  for  specific  performance  of  an  agreement. 
Hamiltmi  v.  Grant b 

10.  Possession  by  tenant  as  notice  to  purchaser.— The  posses- 
sion of  a  tenant  is  notice  to  a  purchaser  of  any  interest  he  may  have  in  the 
estate,  irrespectiyely  of  the  tenancy.    Allem,  y.  Anthotiy        .        .        .113 

11.  Purchase  for  valuable  consideration  of  interest  under 

fraiidulent  appointment.    See  Settlement  (Voluntary). 

WATVEB — Of  tort.    See  Assumpsit. 

WASTE — 1.  The  maxim  actio  personalis,  &c.,  does  not  bar  claim 
for  equitable  waste. — The  maxim  actio  personalis  moritur  cum  person^  does 
not  preyent  a  Court  of  equity  from  enforcing  a  claim  against  the  estete  of  a 
deceased  person  in  respect  of  equiteble  waste  committed  by  him.  The 
liabifity  ox  an  incumbent's  estete  to  a  claim  for  dilapidations  is  an  exception 
to  the  general  rule  ihat  a  tonant  for  life  is  not  responsible  for  permissiye 
wasto.    Marquis  of  Lansdovnie  y.  Marchioness  of  Lansdowne         .        .    225 

2.  Of  manor — Grant  of.    See  Copyhold,  3. 

WILL — 1.  ^' All  my  fireehold,  copyhold  and  leasehold  messuages 
in  K."— J.  W.,  being  in  possession,  as  mortgagee,  of  certain  leasehold 
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houses  at  K.  in  the  county  of  M.»  but  having  no  other  property  in  the  said 
county  of  M.,  and  haying  other  estates  vested  in  him  as  mortgagee,  besides 

'■''",  those  at  K.,  makes  his  wul,  devising  *'  all  his  freehold,  copyhold,  and  lease- 

hold messuages,  in  the  town  of  K."    Held,  that  the  mortgaged  premises  at 

;jt^  K.  passed  imder  the  devise.     Woodhouae  v.  Meredith     ....     145 

WHjIj — 2.  ''  All  my  messuages  in  T. ,  and  now  in  my  occupation." 

-•^  Devise  of  '*  all  my  messuages  in  T.,  and  now  in  m^  occupation."    The 

^"^^  testator  had  two  messuaees  in  T.,  of  which  he  occupied  only  one:  Held, 

that  only  that  one  passed  by  the  devise.     Doe  d.  Parkin  v.  Parkin       .    515 

-lli'  3.  Condition. — ^Testator  gives  500/.  without  any  interest,  in  trust 

yr.  '■  for  A.  provided  the  same  should  be  claimed  within  five  years  after  his  death. 

But  in  case  the  same  should  not  be  claimed  within  five  years,  then  he  gave 
^, ;  the  same  without  interest  as  aforesaid  to  B.    Not  being  claimed  by  A. 

£i .  within  the  time  prescribed,  this  legacy  is  payable  to  B.  with  interest  from 

the  expiration  of  the  five  years.     Carelesa  y.  Careleas    .        .        .        .134 

rr-  4.  Debts — ^Exoneration  of  personal  estate. — ^In  order  to  exone- 

•y  rate  the  personal  estate  from  the  payment  of  debts,  the  will  must  shew  a 

i  7'  clear  intention,  which  may  be  inferred  from  a  number  of  circumstances 

■:"  appearing  on  the  will.     Booth  y,  Blundell 93 

';^  5.  Direction  to  pay  debt  of  stated  amount. — Testatrix  be- 

queaths all  her  personal  estate  to  trustees,  in  trust  to  sell,  and  out  of  the 
produce  to  pay  all  debts  ;  **  and  in  the  next  place  to  pay  to  A.  300/.  due  on 
bond.'*    The  testatrix  owed  only  120/.  to  A.  upon  bond,  but  the  Court 

ry-  decreed  payment  of  the  whole  300/.     Whitfield  v.  CUmment         .        .     143 

''  6.  Distribution  per  capita  or  per  stirpes. — ^Devise  and  bequest 

by  testator  of  the  residue  of  his  estates  and  property,  both  real  and  personal, 
to  his  son  and  two  daughters,  and  all  their  younger  children,  their  heirs, 

■'i  executors,  and  assigns  for  ever :   but  nevertheless  that  each  of  his  three 

^  children  should  take  for  life  the  interest  of  such  part  as  he  the  testator 

intended  for  the  younger  children  of  such  child :  Held,  that  the  fund  was  at 
the  time  of  the  testator's  death  to  be  divided  into  three  equal  parts,  the 

^  interest  of  one  of  these  third  parts  to  be  paid  to  each  of  testator's  children, 
during  his  or  her  life,  and  then  to  be  distributed  among  his  or  her  younger 
children,  and  that  the  younger  children  took  per  stirpes,  and  not  per  capita, 
and  that  the  younger  children  who  came  in  esse  after  testator's  aeath  were 
included,  and  entitled  to  share  along  with  those  living  at  the  time  of  the 
testator*s  death.     OdeU  v.  Crone 20 

7.  "Effects." — Devise  of  **all  and  singular  my  effects  of  what 

nature  or  kind  soever,"  will  not  pass  the  real  estate,  where  it  cannot  be 
f^  collected  from  the  will  itself  that  such  was  the  testator's  intention.  Doe  d. 
::  BickY.Dring 308 

8.  Estate  tail. — ^Words  creating  an  estate  tail  in  freeholds  held  to 

>  give  an  absolute  interest  in  copyholds  for  years. 

Secus  as  to  copyholds  for  lives,  Mogg  v.  Mogg    .        .        .         ...     185 

9.  Evidence  to  show  extent  of  property  devised. — Devise  of 

*'  all  the  estate  and  interest  whatsoever,  which  I  have  or  can  claim,  either  in 
;$.  possession  or  reversion,  of  or  in  any  lands,  tenements,  and  hereditaments  at 
Coscomb."  Held,  that  evidence  was  not  admissible  that  another  estate,  not 
at  Coscomb,  was  formerly  united  and  had  been  ever  since  enjoyed  with  the 
estate  at  Coscomb,  in  oraer  to  shew  that  it  passed  under  the  devise.  Doe  d. 
Browne  Y,  Greening 457 

10.  Gift  for   life,  with    remainder   to    children. — Bequest  to 

executors  of  4000/.  in  trust  to  pay  one  half  of  the  interest  to  A.  and  the 

other  half  to  B.  during  their  lives ;  **  and  as  their  lives  drop  and  expire,  I 

direct  that  the  principal  and  interest  be  reserved  and  equallv  divided  among 

*  iheir  children,  when  they  shall  severally  attain  twenty- one. ^'    A.  died  with* 
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out  issue.  The  entire  principal  Tests  in  the  children  of  B.  on  their  seT^era.! 
attaining  twenty-one.     Smith  y.  Streatfidd 1< 

WILL — 11.  Bequest  to  charity — ^Mortmain  Act. — GKft  of  money  to  1 
laid  out  upon  land  already  in  mortmain  is  good.     Att,-Oen»  v.  Munb^.      li 

12.  Gift  to  unborn  illegitimate  child. — Bequest  to  the  ziatura 

child  of  which  a  woman  was  enceinte  without  reference  to  any  person,  a^s  tfa 
father,  held  good,  there  being  no  uncertainty  in  the  object  described.  (J^r 
don  V.  Oordon .        •'S 

13.  Latent  ambiguity. — Legacy  to  the  testator's  nephew  HobeH 

the  son  of  Joseph  C.  The  testator  had  two  nephews  called  Bobert :  one,  thi 
son  of  his  brother  John  C,  the  other  of  his  brother  Thomas  G. ;  and  thi 
testator  had  no  brother  Joseph,  nor  was  there  any  other  Joseph  O.  This  h 
a  latent  ambiguity',  and  may  be  explained  by  eyidence.     Careltas  v.  0<irelr<^. 

14.  Legacy  duty — Legacies  bequeathed  by  testator  li-ving^  in 

India  to  persons  living  in  England. — Ijegacies  bequeathed  by  a  Briti^^h 
subject  resident  in  the  East  Indies,  out  of  his  personal  estate,  to  persons 
living  in  England,  held  to  be  liable  to  the  duty, — the  executor  having 
prov^  the  will  in  England,  and  paid  the  legacies  here,  notwithstanding  the 
testator  realized  and  possessed  his  property  in  India, — resided  there, — and 
made  his  will  there, — and  died  there, — and  although  the  executors  were  in 
India  at  the  time  of  their  appointment,  and  the  will  was  originally  proved 
there.    AU.-Oen.  v.  Cockerell 707 

15.  Legal  estate. — Devise  of  a  copyhold  to  two  and  their  heirs,  in 

trust  to  permit  M.  A.  S.  to  enjoj;  the  same,  or  to  pay  to,  or  pennit  and 
suffer  her  to  receive  the  rents,  during  her  life,  for  her  separate  use ;  and, 
subject  to  such  estate  of  M.  A.  S.,  to  such  persons,  &c.  as  M.  A.  S.  should 
by  her  will  appoint,  and  in  default  of  appomtment,  to  the  right  heirs  of 
M.  A.  8. :  the  trustees  take  the  legal  estate  only  during  the  life-time  of 
M.  A.  S. ;  and  upon  her  death  the  appointee  by  will  of  M.  A.  S.,  takes  a 
legal  estate,  although  the  trustees  had  never  surrendered  to  the  use  of  the 
will  of  M.  A.  S  ,  nor  had  M.  A.  S.  been  admitted  tenant.  Doe  d.  WtHkicod: 
V.  Barthrop 530 

16.  **  Leaving.*' — Devise  to  the  use  of  J.  C.  his  brother  for  life,  and 

from  and  after  his  decease  to  his  first  and  other  sons,  according  to  their 
seniority  of  age  and  priority  of  birth ;  and  if  J.  C.  should  die  without  such 
issue,  and  before  they  arrive  at  twenty-one,  then  to  the  use  of  J.  M.  (eldest 
son  of  T.  M.  his  brother-in-law),  and  his  son  or  sons  limited  as  aforesaid  ; 
and  if  J.  M.  should  die  leaving  no  son  or  sons  as  aforesaid,  then  to  J.  M. 
second  son  of  T.  M.,  and  his  son  or  sons  limited  as  aforesaid,  and  if  the  said 
J.  M.  should  die,  leaving  no  son  or  sons  in  the  manner  aforesaid,  then  to 
the  use  of  his  niece  A.  M.,  her  heirs  and  assigns  for  ever :  Held,  that  J.  C. 
having  died  without  issue,  J.  If.  (the  eldest  son  of  T.  M.)  took  an  estate  for 
life,  and  W.  C.  M.  (his  only  son  who  had  attained  twenty-one),  took  a  vested 
indefeasible  remainder  in  fee.     Marshall  v.  Hill 367 

17.  ^'Bents  and  profits." — A  trust  for  raising  a  gross  sum  of 

money  out  of  rents  and  profits  is  not  confined  to  annual  rents  and  profits. 

The  expression  **  rents  and  profits"  in  such  case  primd  facie  denotes  the 
corpus  of  the  estate.     Booth  v.  Blundell         ,..,..      93 

18.  Resulting  trust. — Testator,  seized  of  real  and  possessed  of 

personal  property,  bequeaths  various  legacies  **  to  be  raised  and  levied  from 
my  properties  by  my  executors,'*  and  then,  after  a  specific  devise  of  his 
interest  in  certain  lands,  says,  **  the  remainder  of  my  properties  I  derise  to 
my  executors  to  make  good  the  above  sums.  And  I  also  ordain,  appoint, 
and  devise  the  said  ^naming  the  executors)  executors  to  this  my  last  will» 
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also  my  residnary  legatees,  share  and  share  alike."  Held  that  there  was  a 
resulting  trust  as  to  the  real  estate  for  the  heir  at  law.    Kellett  y.  Kellett    63 

WILL— 19.  Bevocation — < Residue.' — Testator  bequeaths  as  follows: 
'*  As  to  all  that  mv  leasehold  house  in  L.  and  all  my  household  goods  and 
furniture  there  and  at  S. ;  and  as  to  all  my  plate,  linen,  china,  pictures,  live 
and  dead  stock,  and  all  the  residue  of  my  goods,  chattels,  and  personal 
estate,  &c.  I  give  and  bequeath  the  same  to  A."  By  a  codicil,  he  revokes 
the  bequest  "  of  the  residue"  to  A.  and  gives  **  the  residue  of  his  said  per- 
sonal estate  "  to  B.  The  gift  of  the  general  residue  only,  and  not  of  the 
articles  enumerated,  is  revoked  by  this  codicil.     Clarke  v.  Butler,        .     118 

20.  Substituted  legatees. — Bequest  "to  each  and  every  the  child 

and  children  of  my  brother  and  sisters  which  shall  be  living  at  the  time  of 
my  death ;  but,  if  any  child  or  children  of  my  said  brother  and  sisters  shall 
liappen  to  die  in  my  life-time,  and  leave  issue,  then  the  legacy  or  legacies 
hereby*  intended  for  such  child  or  children  so  dying,  shall  be  for  his,  her,  or 
their  issue."  The  issue  take  only  by  substitution.  Therefore,  only  the  issue 
of  such  children  as  were  living  at  the  date  of  the  will  are  entitled  in  the 
event  of  the  death  of  their  respective  parents  during  the  testator's  life-time. 
Chriatopheraon  v.  Naylor 120 

21.  Trust  for  sale — CoiiTerBion. — An  imperative  trust  for  sale 

TTorks  a  present  effectual  conversion,  even  though  the  testator  contemplates 
the  possible  event  that  the  sale  will  no  longer  be  necessary  if  an^r  part  of 
the  property  remains  unsold  upon  the  happening  of  a  future  contingency. 
Ashby  Y.  Palmer 116 

22.  Vested  remainder.— Devise  of  aU  testatrix's  real  estates  to  the 

use  of  B.  P.,  the  husband  of  hor  niece,  for  Hfe,  and  from  and  immediately  after 
his  decease,  then  to  and  to  the  use  of  the  second,  third,  fourth,  and  all  and 
every  other  the  son  and  sons  of  the  body  of  B.  F.  by  his  said  wife  (except  the 
first  or  eldest  son)  severally,  and  successively,  and  in  remainder  one  after 
another,  and  of  the  several  heirs  male  of  the  body  of  every  such  son  and  sons 
(except  the  said  first  or  eldest  son) ;  and  for  default  of  such  issue,  to  the  use 
of  F.  S.,  youngest  son  of  another  niece  of  the  testatrix,  for  life,  &c.  Held  that 
the  remamder  to  the  sons  of  B.  F.  (who  had  no  children  at  the  date  of  the 
-will)  was  not  a  contingent  remainder  to  such  son  as  should  be  the  sjcond 
son  of  B.  F.  at  the  death  of  B.  F.  nor  a  vested  remainder  in  the  second  or 
other  son  of  B.  F.  liable  to  be  divested  by  his  becoming  the  first  or  eldest, 
hy  the  death  of  his  elder  brother  in  the  life- time  of  B.  F.,  but  a  vested  in- 
defeasible remainder  in  the  second  or  other  son  of  B.  F.  who  should  be  bom 
living  an  elder.  Therefore  B.  F.  having  had  four  sons,  of  whom  the  second 
and  uiird,  and  second  and  fourth,  were  in  existence  at  the  same  time,  but 
all,  except  the  fourth,  died  in  the  life-time  of  B.  F.  without  issue :  Held, 
by  a  majoritv  of  the  King's  Bench,  whose  judgment  was  affirmed  by  a 
xnajoritv  in  the  Exchequer  Chamber,  that  the  surviving  sou  was  entitled 
tinder  the  devise.     Driver  d.  Frank  v.  Frank 385 

23.  Void  gift. — ^Wherever  land,  or  any  interest  in  land,  which 

would  descend  to  the  heir  at  law,  is  devised  for  purposes  which  the  law  wih 
not  permit  to  take  effect,  the  heir  at  law  shall  have  the  benefit  of  the  in- 
terest so  devised  as  undisposed  of.     Tregonwell  v.  Sydenham         .        .      40 

WITNESS— Commitment  for  refusal  to  give  evidenca.  Ste  Jus- 
tice of  the  Peace. 

WORDS — 1.  ''All  my  freehold,  copyhold  and  leasehold  mesauages 
in  K."    See  Will,  1. 

2.  ''  All  my  meBSuages  in  T.  and  now  in  my  occupation." 

See  Will,  2. 
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WORDS— 3.  <<  Cattle."     See  Statute,  2. 

4.  "Eflfects."    Se«WiU,  7. 

5.  <<  Oroimd-rent."    Set  Vendor  and  Purchasery  8. 

6.  "  Leaving."    See  WiU,  16. 

7.  "  Op  any^art."    See  Power,  2. 

8.  "  Bents  and  Profits."    See  Will,  17. 

9.  "Besidue."    See  Will,  19. 

10.  "  Sea-fish."    See  Fishery. 
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